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PKEFACE. 


IT  is,  I  think,  now  generally  admitted  that  only  by  referring 
to  decided  cases  can  a  student  understand  the  growth,  the 
meaning,  and  limitations  of  Common  Law  principles,  or 
learn  to  apply  them  successfully.  As  a  student  I  often 
wished  for  a  compact  portable  volume  containing  the  facts 
and  important  parts  of  the  judgments  of  cases  illustrating 
the  Law  of  Contracts.  As  a  lecturer,  I  feel  more  than  ever 
convinced  of  the  need  for  such  a  work.  The  student  even 
if  he  has  ready  access  to  the  Eeports  is  apt  to  waste  much 
time  and  patience  on  unimportant  parts  thereof,  sometimes 
missing  altogether  the  important  part.  Moreover,  a  lecturer 
can  explain  and  illustrate  principles  by  reference  to  decided 
cases  so  much  more  successfully  if  the  student  has  before 
him  the  essential  facts  and  extracts  from  the  judgments 
bearing  upon  the  point.  These  amongst  other  reasons  have 
led  me  to  attempt  in  the  present  volume  to  deal  with  the 
Law  of  Contracts  on  lines  similar  to  those  adopted  by  my 
friend  and  master  in  the  Common  Law,  Professor  Kenny, 
in  his  book 'of  cases  on  the  Law  of  Torts.  In  the  second 
part  I  have  added  a  few  cases  dealing  with  important  points 
on  some  special  commercial  contracts,  which  I  hope  will 
be  found  useful. 

My  aim  being  to  give  the  student  the  essential  facts 
and  those  parts  of  the  various  judgments  which  best 
explain  a  principle  in  the  shortest  possible  space,  I  have 
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found  it  necessary  to  abridge  most  of  the  cases  reported, 
but  I  hope  in  such  a  manner  that  nothing  which  would 
help  a  student  to  grasp  more  readily  the  important  principles 
underlying  any  given  decision  has  been  omitted. 

I  take  this  opportunity  of  expressing  my  cordial  thanks 
to  the  Incorporated  Council  of  Law  Reporting  for  the  per- 
mission generously  granted  to  me  to  make  use  of  their 
Reports  for  the  purpose  of  publishing  this  book. 

I  am  deeply  indebted  to  my  brother,  Mr.  Francis  M. 
Caporn,  for  his  kindly  criticism  and  many  valuable  sugges- 
tions during  the  preparation  of  this  volume. 

To  my  friends  and  pupils,  Messrs.  Frank  Dust  and 
W.  Beeby,  I  am  also  indebted  for  much  assistance  in 
preparing  this  volume  for  the  press. 

AETHUE   C.   CAPOEN. 

47,  BANK  STREET 
SHEFFIELD. 
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PAET    I. 

CASES  ON  THE  LAW  OF  CONTRACTS, 


CHAPTER  I. 

OFFER   AND   ACCEPTANCE. 
A  proposal  must  be  communicated  before  it  can  be  accepted. 

FITCH  &  JONES  v.  SNEDAKER. 

[38  N.  Y.  248.] 

IN  consequence  of  the  murder  of  a  woman  in  the  county  of 
Wayne  on  the  14th  October,  the  defendant,  as  sheriff  of  the  said 
county,  offered  a  reward  of  $200  to  any  person  or  persons 
"  who  will  give  such  information  as  shall  lead  to  the  appre- 
hension and  conviction  of  the  person  or  persons  guilty  of 
the  murder." 

On  the  15th  day  of  October,  before  the  plaintiffs  had  seen  or 
heard  of  the  offer  of  this  reward,  one  Fee  was  arrested  and 
put  in  jail,  and  by  means  of  the  evidence  given  by  the  plain- 
tiffs on  his  trial  was  eventually  convicted. 

This  action  was  brought  to  recover  the  reward.  On  the 
trial  the  plaintiffs  proved  the  publication  of  the  notice,  and 
then  proposed  to  prove  that  they  gave  information  before  the 
notice  was  known  to  them,  which  led  to  the  arrest  of  Fee. 
This  evidence  was  excluded  and  a  nonsuit  entered. 

WOODRUFF,  J. :  It  is  entirely  clear,  that,  in  order  to  entitle 
any  person  to  the  reward  offered  in  this  case,  he  must  give 
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such  information  as  shall  lead  to  both  apprehension  and 
conviction.  In  the  present  case,  the  plaintiff,  after  the 
advertisement  of  the  defendant's  offer  of  a  reward  came  to 
his  knowledge,  did  nothing  towards  procuring  the  arrest,  nor 
which  led  thereto,  for  at  that  time  Fee  had  already  been 
arrested. 

The  case  of  Williams  v.  Carwardine  (4  Barn  &  Aid.  621) 
holds  that  a  person  who  gives  information  according  to  the 
terms  of  an  offered  reward  is  entitled  to  the  money,  although 
it  distinctly  appeared  that  the  informer  had  suppressed  the 
information  for  five  months,  and  was  led  to  inform,  not  by 
the  promised  reward,  but  by  other  motives.  The  Court  said 
the  plaintiff  had  proved  performance  of  the  condition  upon 
which  the  money  was  payable,  and  that  established  her  title. 
That  the  Court  would  not  look  into  her  motives.  It  does  not 
appear  by  the  reports  of  this  case  whether  or  not  the  plaintiff 
had  ever  seen  the  notice  or  handbill,  posted  by  the  defendant, 
offering  the  reward ;  it  does  not,  therefore,  reach  the  precise 
point  involved  in  the  present  appeal. 

I  perceive,  however,  no  reason  for  applying  to  an  offer  of 
reward  for  the  apprehension  of  a  criminal,  any  other  rules 
than  are  applicable  to  any  other  offer  by  one,  accepted  or 
acted  upon  by  another,  and  so  relied  upon  as  constituting  a 
contract.  The  first  question  is,  was  there  a  contract  between 
the  parties  ? 

To  the  existence  of  a  contract  there  must  be  mutual  assent, 
or  in  another  form  offer  and  consent  to  the  offer.  The 
motive  inducing  the  consent  may  be  immaterial,  but  the 
consent  is  vital.  Without  that  there  is  no  contract.  How, 
then,  can  there  be  consent  or  assent  of  that  of  which  the 
party  has  never  heard  ?  On  the  15th  October  the  murderer 
had,  in  consequence  of  information  given  by  the  plaintiffs,  been 
apprehended  and  lodged  in  jail.  But  the  plaintiffs  did  not,, 
in  giving  that  information,  manifest  any  assent  to  the 
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defendant's  offer,  nor  act  in  any  sense  in  reliance  thereon; 
they  did  not  know  of  its  existence. 

An  offer  cannot  become  a  contract  unless  acted  upon  or 
assented  to. 

I  think  the  evidence  was  properly  excluded,  and  the  non- 
suit follows. 


FELTHOUSE  v.  BINDLEY.    (1862) 
[11  C.  B.  (N.  S.)  869;   31  L.  J.  C.  P.  204.] 

A,  the  plaintiff,  and  B,  his  nephew,  verbally  treated  for  the 
purchase  of  a  horse,  no  binding  agreement  being  concluded. 
On  the  2nd  of  January  A  wrote  to  B  offering  to  buy  the  horse 
for  £30  15s.,  and  adding,  "  If  I  hear  no  more  about  him,  I 
consider  the  horse  is  mine  at  £30  15s."  B  sent  no  reply,  but 
on  the  25th  February  told  the  defendant,  an  auctioneer  em- 
ployed by  B  to  sell  his  farming  stock,  that  the  horse  was  sold. 
The  defendant  by  mistake  put  the  horse  up  with  the  rest 
and  sold  it. 

After  the  sale  B  wrote  to  A  acknowledging  that  the  horse 
had  been  sold  to  him,  and  explaining  the  auctioneer's  mistake. 
A  then  brought  this  action  against  the  auctioneer  for  con- 
version. 

Held,  that  at  the  time  of  sale  there  was  no  completed 
contract,  there  being  no  communicated  acceptance,  and  that 
A  had  no  property  in  the  horse. 

WILLES,  J. :  It  is  clear  that  there  was  no  complete  bargain 
on  the  2nd  of  January ;  and  it  is  also  clear  that  the  uncle  had 
no  right  to  impose  upon  the  nephew  a  sale  of  his  horse  for 
£30  15s.  unless  he  chose  to  comply  with  the  condition  of 
writing  to  repudiate  the  offer.  The  nephew  might,  no  doubt, 
have  bound  his  uncle  to  the  bargain  by  writing  to  him :  the 
uncle  might  also  have  retracted  his  offer  at  any  time  before 
acceptance. 
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It  is  clear  that  the  nephew  in  his  own  mind  intended  his 
uncle  to  have  the  horse  at  the  price  which  he  (the  uncle)  had 
named,  £30  15s.,  but  he  had  not  communicated  his  intention 
to  his  uncle,  or  done  anything  to  bind  himself.  Nothing, 
therefore,  had  been  done  to  vest  the  property  in  the  horse  in 
the  plaintiff  down  to  the  25th  February,  when  the  horse  was 
sold  by  the  defendant.  It  appears  to  me  that,  independently  of 
the  subsequent  letters,  there  had  been  no  bargain  to  pass  the 
property  in  the  horse  to  the  plaintiff,  and  therefore  that  he 
had  no  right  to  complain  of  the  sale.  Then,  what  is  the  effect 
of  the  subsequent  correspondence  ?  The  letter  of  the  auctioneer 
amounts  to  nothing.  The  more  important  letter  is  that  of 
the  nephew,  of  the  27th  of  February,  which  is  relied  on  as 
showing  that  he  intended  to  accept  and  did  accept  the  terms 
offered  by  his  uncle's  letter  of  the  2nd  of  January.  That 
letter,  however,  may  be  treated  either  as  an  acceptance  then 
for  the  first  time  made  by  him,  or  as  a  memorandum  of 
a  bargain  complete  before  the  25th  of  February,  sufficient 
within  the  statute  of  frauds.  It  seems  to  me  that  the  former 
is  the  most  likely  construction,  and,  if  so,  it  is  clear  that 
the  plaintiff  cannot  recover.  But,  assuming  that  there  had 
been  a  complete  parol  bargain  before  the  25th  of  February, 
and  that  the  letter  of  the  27th  was  a  mere  expression  of 
the  terms  of  that  prior  bargain,  and  not  a  bargain  then 
for  the  first  time  concluded,  it  would  be  directly  contrary 
to  the  decision  of  the  Court  of  Exchequer  in  Stockdale  v. 
Dimlop  (6  M.  &  W.  224),  to  hold  that  that  acceptance  had 
relation  back  to  the  previous  offer  so  as  to  bind  third  persons 
in  respect  of  a  dealing  with  the  property  by  them  in  the 
interim. 

Byles,  J.,  and  Keating,  J.,  agreed. 
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The  acceptance  must  be  communicated.    Mere  mental 
assent  is  insufficient. 

BROGDEN  v.  METROPOLITAN  RAILWAY  CO.  (1877) 
[L.  E.  2  A.  C.  666.] 

Brogden  had  from  the  beginning  of  1870  supplied  the 
Midland  Railway  Company  with  coals.  In  November,  1871, 
Brogden's  manager  suggested  that  a  contract  should  be  entered 
into  between  them.  After  their  agents  had  met  the  terms  of 
agreement  drawn  up  by  the  railway  company  were  sent  to 
Brogden.  Brogden  filled  up  certain  parts  of  it  which  had 
been  left  in  blank,  and  introduced  the  name  of  a  gentleman 
who  was  to  act  as  arbitrator  in  case  of  differences  between  the 
parties,  wrote  "  approved  "  at  the  end  of  the  paper,  and  signed 
his  own  name.  The  paper  was  then  sent  back  to  the  manager 
of  the  railway  company,  who  put  it  in  his  desk,  and  nothing 
further  was  done  in  the  formal  execution  of  it.  Both  parties 
acted  for  some  time  in  accordance  with  the  arrangements 
mentioned  in  the  paper,  and  in  correspondence  the  "  contract " 
was  mentioned.  Disagreements  arose  and  Brogden  denied 
there  was  any  binding  contract. 

Held :  A  mere  mental  assent  to  the  terms  stated  in  a  proposed 
contract  would  not  be  binding,  but  that  the  conduct  of  the 
parties  was  sufficient  to  show  that  the  writing  as  altered  and 
sent  had  been  adopted,  and  to  constitute  it  a  valid  contract. 

Lord  HATHERLEY  :  My  Lords,  Mr.  Herschell,  in  his  extremely 
able  argument  in  this  case,  has,  as  it  appears  to  me,  put  the 
case  on  a  very  proper  foundation  when  he  says  that  he  will 
not  contend  that  this  agreement  is  not  to  be  held  to  be  a 
binding  and  firm  agreement  between  the  parties  if  it  should  be 
found  that,  although  there  has  been  no  formal  recognition 
of  the  agreement  in  terms  by  the  one  side,  yet  the  course  of 
dealing  and  conduct  of  the  party  to  whom  the  agreement  was 
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propounded  has  been  such  as  legitimately  to  lead  to  the  infer- 
ence that  those  with  whom  they  were  dealing  were  made  aware 
by  that  course  of  dealing  that  the  contract  which  they  had 
propounded  had  been  in  fact  accepted  by  the  persons  who  so 
dealt  with  them.  That  is  really  the  case  we  have  to  try. 

Lord  SELBORNE  :  Now,  my  Lords,  I  by  no  means  say  that  if 
nothing  had  been  done  upon  the  footing  of  the  agreement 
silence  would  have  given  consent  in  such  a  sense  as  to  bind 
the  parties  on  either  side.  If  either  Lord  Coleridge  or  Mr. 
Justice  Brett  intended  to  express  an  opinion  that  a  mere 
mental  consent  given  under  those  circumstances  and  followed 
up  neither  by  communication  nor  by  action,  would  make  a 
binding  contract,  I  should  certainly  hesitate  very  much  before 
I  assented  to  that  proposition.  I  do  not  know  that  it  is  neces- 
sary so  to  understand  their  expressions.  No  doubt  their  Lord- 
ships did  say  that  mental  consent  without  communication  or 
intimation  might  do,  but  then  probably  their  Lordships  did 
not  intend  to  leave  out  of  sight  action  following  upon  that 
assent  and  consistent  with  it. 

Lord  BLACKBURN  :  I  have  always  believed  the  law  to  be  this, 
that  when  an  offer  is  made  to  another  party,  and  in  that  offer 
there  is  a  request,  express  or  implied,  that  he  must  signify  his 
acceptance  by  doing  some  particular  thing,  then  as  soon  as  he 
does  that  thing,  he  is  bound.  If  a  man  sent  an  offer  abroad, 
saying,  I  wish  to  know  whether  you  will  supply  me  with 
goods  at  such  and  such  a  price,  and  if  you  agree  to  that  you 
must  ship  the  first  cargo  as  soon  as  you  get  this  letter,  there 
can  be  no  doubt  that  as  soon  as  the  cargo  was  shipped  the 
contract  would  be  complete,  and  if  the  cargo  went  to  the 
bottom  of  the  sea  it  would  go  to  the  bottom  of  the  sea  at 
the  risk  of  the  orderer. 

So  again,  where,  as  in  the  case  of  Ex  partc  Harris  (L.  B. 

7  Ch.  Ap.  587),  a  person  writes  a  letter  and  says,  I  offer  to 
take  an  allotment  of   shares,  and  he  expressly  or  impliedly 
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says,  If  you  agree  with  me,  send  an  answer  by  the  post, 
there,  as  soon  as  he  has  sent  that  answer  by  the  post,  and  put 
it  out  of  his  control,  and  clone  an  extraneous  act  which  clenches 
the  matter,  and  shows  beyond  all  doubt  that  each  side  is 
bound,  I  agree  the  contract  is  perfectly  plain  and  clear. 

But  when  you  come  to  the  general  proposition  which  Mr. 
Justice  Brett  seems  to  have  laid  down  that  a  simple  acceptance 
in  your  own  mind,  without  any  intimation  to  the  other  party, 
and  expressed  by  a  mere  private  act,  such  as  putting  a  letter 
into  a  drawer,  completes  a  contract,  I  must  say  I  differ  from 
that. 

It  appears  from  the  year  books  that  as  long  ago  as  the  time 
of  Edward  IV.  (17  Edw.  IV.,  T.  Pasch,  case  2)  Chief  Justice 
Brian  decided  this  very  point.  The  plea  of  the  defendant  in 
that  case  justified  the  seizing  of  some  growing  crops  because, 
he  said,  the  plaintiff  had  offered  him  to  go  and  look  at  them, 
and  if  he  liked  them,  and  would  give  2s.  Qd.  for  them,  he 
might  take  them;  that  was  the  justification.  Brian  gives  a 
very  elaborate  judgment,  explaining  the  law  of  the  unpaid 
vendor's  lien,  as  early  as  that  time,  exactly  as  the  law  now 
stands,  and  he  consequently  says,  "  This  plea  is  clearly  bad, 
as  you  have  not  shewn  the  payment  or  tender  of  the  money  ;  " 
but  he  goes  farther,  and  says,  "  moreover,  your  plea  is  utterly 
naught,  for  it  does  not  shew  that  when  you  had  made  up  your 
mind  to  take  them  you  signified  it  to  the  plaintiff,  and  your 
having  it  in  your  own  mind  is  nothing,  for  it  is  trite  law  that 
the  thought  of  man  is  not  triable,  for  even  the  devil  does  not 
know  what  the  thought  of  man  is ;  but  I  grant  you  this  that 
if  in  his  offer  to  you  he  had  said,  Go  and  look  at  them,  and 
if  you  are  pleased  with  them  signify  it  to  such  and  such 
a  man,  and  if  you  had  signified  it  to  such  and  such  a  man, 
your  plea  would  have  been  good  because  that  was  a  matter  of 
fact."  I  take  it,  my  Lords,  that  that  which  was  said  three 
hundred  years  ago  and  more  is  the  law  to  this  day. 
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But,  my  Lords,  while,  as  I  say,  this  is  so  upon  the  question 
of  law,  it  is  still  necessary  to  consider  this  case  farther  upon 
the  question  of  fact.  If  the  parties  have  by  their  conduct  said 
that  they  act  upon  the  draft  which  has  been  approved  of  by  Mr. 
Brogden,  and  which  if  not  quite  approved  of  by  the  railway 
company,  has  been  exceedingly  near  it,  if  they  indicate  by  their 
conduct  that  they  accept  it,  the  contract  is  binding. 

Lord  Gordon  agreed. 


Communication  may  be  by  conduct. 

MORGAN  v.  RAVEY  (and  ANOTHER).    (1861) 
[6  H.  &  N.  265 ;  30  L.  J.  Ex.  131.] 

Action  by  a  guest  against  the  executors  of  an  innkeeper  for 
value  of  his  goods  stolen  from  the  inn  during  the  night. 

The  jury  found  for  the  plaintiff. 

Held  :  Court  could  imply  or  jury  might  infer  a  promise  by 
the  innkeeper  to  keep  safely  and  without  diminution  the  goods 
of  his  guest. 

POLLOCK,  C.B. :  We  think  the  cases  have  established  that 
where  a  relation  exists  between  two  parties  which  involves  the 
performance  of  certain  duties  by  one  of  them  and  the  pay- 
ment of  reward  to  him  by  the  other,  the  law  will  imply  or  the 
jury  may  infer  a  promise  by  each  to  do  what  is  to  be  done 
by  him. 


DUGDALE  v.  LOVERING.    (1875) 
[L.  E.  10  C.  P.  196 ;  44  L.  J.  C.  P.  197.] 

The  plaintiffs  were  in  possession  of  certain  trucks  claimed 
by  defendant  and  also  by  the  proprietors  of  the  K.  P.  Colliery. 
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Plaintiffs  wrote  asking  for  an  indemnity  if  they  delivered 
up  trucks  to  the  defendant.  The  defendant  without  answer- 
ing the  request  for  an  indemnity  wrote  requiring  the  trucks 
to  be  sent. 

The  Colliery  proprietors  successfully  sued  the  plaintiffs  for 
damages  for  conversion.  Plaintiffs  thereupon  brought  this 
action  to  recover  from  defendant  on  an  implied  indemnity.,  .  . 

The  jury  found  for  plaintiffs. 

Held :  There  was  under  the  circumstances  evidence  of  an 
implied  promise  to  indemnify. 

BRETT,  J. :  The  Court  is  not  entitled  to  enter  a  nonsuit 
if  there  was  reasonable  evidence  for  the  jury  of  a  contract  to 
indemnify.  [He  then  discussed  the  reported  eases,  quoting 
TINDAL,  C.J.,  in  Toplis  v.  Grane  (5  Bing.  N.  C.  636).  "We 
think  this  evidence  brings  the  case  before  us  within  the 
principle  laid  down  in  Belts  v.  Gibbcns  (2  Ad.  &  E.  57),  that 
when  an  act  has  been  done  by  the  plaintiff  under  the  express 
directions  of  the  defendant  which  occasions  an  injury  to  the 
rights  of  third  parties,  yet  if  such  an  act  is  not  apparently 
illegal  in  itself,  but  is  done  honestly  and  bond  fide  in  com- 
pliance with  defendant's  directions,  he  shall  be  bound  to 
indemnify  the  plaintiff  against  the  consequences  thereof."] 

The  correspondence  shows  that  the  plaintiffs  for  a  long 
time  were  hesitating  whether  to  give  up  the  waggons,  and  gave 
the  defendant  notice  that  if  they  did  they  should  look  to  him 
to  hold  them  harmless.  The  defendant  avoided  answering 
such  notice  definitely ;  and  eventually,  without  saying  whether 
he  would  give  an  express  indemnity  or  not,  made  a  request 
to  the  plaintiffs  to  send  the  waggons,  which  the  plaintiffs 
complied  with.  From  these  letters  I  think  the  jury  might 
well  have  found  that  the  plaintiffs  were  justified  in  believing 
and  did  believe,  that  the  defendant  would  indemnify  them 
if  they  incurred  liability.  It  is  not  necessary,  however,  in 
my  opinion  to  determine  more  than  that  the  correspondence 
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did  not  conclusively  show  that  the  plaintiffs  were  not  relying 
on  an  indemnity. 

GROVE,  J. :  The  passages  cited  from  Bctts  ,v.  Gibbons  and 
Toplis  v.  Grane  are  very  explicit  to  the  effect  that  when  acts 
are  done  by  one  person  at  the  request  of  another,  which  are 
not  apparently  illegal,  a  promise  to  indemnify  may  be  inferred 
...  I  should  hesitate  to  say  that  in  cases  of  this  sort  it  can 
be  an  absolute  proposition  of  law  that  the  party  making  the 
request  is  bound  to  indemnify.  Whether  there  be  such  an 
obligation  must  greatly  depend  on  the  circumstances  of  each 
individual  case,  the  effect  of  which  seems  to  be  for  the  jury 
to  determine.  All  I  wish  to  be  considered  as  deciding  is  that 
in  the  present  case  there  was  reasonable  evidence  for  the  jury 
of  an  implied  contract  of  indemnity. 


Acceptance  may  be  communicated  in  any  way  indicated  by 
the  offerer. 

CARLILL  ^.CARBOLIC  SMOKE  BALL  COMPANY 

(1893) 

[1893]  1  Q.  B.  256 ;  62  L.  J.  Q.  B.  257.] 

The  defendants,  the  proprietors  of  a  medical  preparation 
called  "The  Carbolic  Smoke  Ball,"  issued  an  advertisement 
in  which  they  offered  to  pay  £100  to  any  person  who  con- 
tracted influenza  after  having  used  one  of  their  smoke  balls  in 
a  specified  manner  for  a  specified  period.  The  plaintiff,  a  lady, 
on  the  faith  of  this  advertisement,  bought  a  smoke  ball  and 
used  it  in  the  manner  and  for  the  period  specified,  but  never- 
theless contracted  the  influenza.  Hawkins,  J.,  held  she  was 
entitled  to  recover  the  £100.  The  defendants  appealed. 


OFFER   AND   ACCEPTANCE.  11 

Finlay,  Q.C.,  and  T.  Terrell  for  the  defendants.  The  facts  show 
there  was  no  binding  contract  between  the  parties.  The  words 
express  an  intention  but  do  not  amount  to  a  promise.  The 
advertisement  is  too  vague  to  be  the  basis  of  a  contract ;  there 
is  no  limit  as  to  time,  and  no  means  of  checking  the  use  of  the 
ball.  There  is  no  consideration  moving  from  the  plaintiff. 
In  order  to  make  a  contract  by  fulfilment  of  a  condition  there 
must  either  be  a  communication  of  intention  to  accept  the 
offer  or  there  must  be  the  performance  of  an  overt  act.  The 
mere  doing  of  an  act  in  private  will  not  be  enough. 

LINDLEY,  L.J. :  We  must  first  consider  whether  this  was 
intended  to  be  a  promise  at  all  or  whether  it  was  a  mere  puff 
which  meant  nothing.  Was  it  a  mere  puff?  My  answer  to 
that  question  is  No,  and  I  base  my  answer  upon  this  passage, 
"  £1000  is  deposited  with  the  Alliance  Bank  showing  our 
sincerity  in  the  matter."  Now,  for  what  was  that  money 
deposited  or  that  statement  made  except  to  negative  the 
suggestion  that  this  was  mere  puff  and  meant  nothing  at 
all  ?  The  deposit  is  called  in  aid  by  the  advertiser  as  proof 
of  his  sincerity  in  the  matter.  Then  it  is  contended  that  it 
is  not  binding.  In  the  first  place  it  is  said  that  it  is  not  made 
with  anybody  in  particular.  .  Now,  that  point  is  common  to 
the  words  of  this  advertisement  and  to  the  words  of  all  other 
advertisements  offering  rewards.  They  are  offers  to  anybody 
who  performs  the  conditions  named  in  the  advertisement,  and 
anybody  who  does  perform  the  condition  accepts  the  offer.  In 
point  of  law  this  advertisement  is  an  offer  to  pay  £100  to 
anybody  who  will  perform  these  conditions,  and  the  perform- 
ance of  the  conditions  is  the  acceptance  of  the  offer.  That 
rests  upon  a  string  of  authorities,  the  earliest  of  which  is 
Williams  v.  Carwardine  (4  B.  &  Ad.  624),  which  has  been 
followed  by  many  other  decisions  upon  advertisements  offering 
rewards.  But  then  it  is  said,  "  Supposing  that  the  performance 
of  the  conditions  is  an  acceptance  of  the  offer,  that  acceptance 
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ought  to  have  been  notified."  Unquestionably,  as  a  general 
proposition,  when  an  offer  is  made  it  is  necessary  in  order  to 
make  a  binding  contract  not  only  that  it  should  be  accepted, 
but  that  the  acceptance  should  be  notified.  But  is  that  so  in 
cases  of  this  kind  ?  I  apprehend  that  they  are  an  exception 
to  that  rule,  or  if  not  an  exception  they  are  open  to  the 
observation  that  the  notification  of  the  acceptance  need  not 
precede  the  performance.  This  offer  is  a  continuing  offer.  It 
was  never  revoked,  and  if  notice  of  acceptance  is  required, 
which  I  doubt  very  much,  for  I  rather  think  the  true  view  is 
that  which  was  expressed  and  explained  by  Lord  Blackburn  in 
the  case  of  Brogden  v.  Metropolitan  Hallway  Co.  (2  A.  C.  666  & 
694 ;  supra,  p.  5) ;  if  notice  of  acceptance  is  required,  the 
person  who  makes  the  offer  gets  the  notice  of  acceptance 
contemporaneously  with  his  notice  of  the  performance  of 
the  condition.  If  he  gets  notice  of  the  acceptance  before 
his  offer  is  revoked,  that  in  principle  is  all  you  want.  I, 
however,  think  that  the  true  view  in  a  case  of  this  kind  is 
that  the  person  who  makes  the  offer  shows  by  his  language 
and  from  the  nature  of  the  transaction  that  he  does  not  expect 
and  does  not  require  notice  of  the  acceptance  apart  from 
notice  of  the  performance.  We,  therefore,  find  here  all  the 
elements  which  are  necessary  to  form  a  binding  contract 
enforceable  in  point  of  law,  subject  to  two  observations.  First 
of  all,  it  is  said  that  this  advertisement  is  so  vague  that  you 
cannot  really  construe  it  as  a  promise,  that  the  vagueness  of 
the  language  shows  that  a  legal  promise  was  never  intended 
or  contemplated.  The  language  is  vague  and  uncertain  in 
some  respects,  and  particularly  in  this,  that  the  £100 
is  to  be  paid  to  any  person  who  contracts  the  increasing 
epidemic  after  having  used  the  balls  three  times  daily  for 
two  weeks.  It  is  said,  "When  are  they  to  be  used?" 
According  to  the  language  of  the  advertisement,  no  time  is 
fixed,  and  constructing  the  offer  most  strongly  against  the 
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person  who  has  made  it,  one  might  infer  that  any  time  was 
meant.  I  do  not  think  that  was  meant,  and  to  hold  the  con- 
trary would  be  pushing  too  far  the  doctrine  of  taking  language 
most  strongly  against  the  person  using  it.  I  do  not  think  that 
business  people  or  reasonable  people  would  understand  the 
words  as  meaning  that  if  you  took  a  smoke  ball  and  used  it 
three  times  daily  for  two  weeks  you  were  to  be  guaranteed 
against  influenza  for  the  rest  of  your  life,  and  I  think  it  would 
be  pushing  the  language  of  the  advertisement  too  far  to  con- 
strue it  as  meaning  that.  But  if  it  does  not  mean  that,  what 
does  it  mean  ?  It  is  for  the  defendants  to  show  what  it  does 
mean,  and  it  strikes  me  that  there  are  two  and  possibly  three 
reasonable  constructions  to  be  put  on  this  advertisement,  any 
one  of  which  will  answer  the  purpose  of  the  plaintiff.  Possibly 
it  may  be  limited  to  persons  catching  the  "  increasing  epidemic  " 
(that  is,  the  then  prevailing  epidemic)  or  any  colds  or  diseases 
caused  by  taking  cold  during  the  prevalence  of  the  increasing 
epidemic.  That  is  one  suggestion,  but  it  does  not  commend 
itself  to  me.  Another  suggested  meaning  is  that  you  are 
warranted  free  from  catching  this  epidemic  or  colds  or  other 
diseases  caused  by  taking  cold  whilst  you  are  using  this  remedy 
after  using  it  for  two  weeks.  If  that  is  the  meaning,  the 
plaintiff  is  right,  for  she  used  the  remedy  for  two  weeks,  and 
went  on  using  it  till  she  got  the  epidemic.  Another  meaning, 
and  the  one  which  I  rather  prefer,  is  that  the  reward  is  offered 
to  any  person  who  contracts  the  epidemic  or  other  disease  within 
a  reasonable  time  after  having  used  the  smoke  ball.  Then  it 
is  asked,  "  What  is  a  reasonable  time  ?  "  It  has  been  suggested 
that  there  is  no  standard  of  reasonableness,  that  it  depends 
upon  the  reasonable  time  for  a  germ  to  develop !  I  do  not  feel 
pressed  by  that.  It  strikes  me  that  a  reasonable  time  may  be 
ascertained  in  a  business  sense,  and  in  a  sense  satisfactory 
to  a  lawyer,  in  this  way :  find  out  from  a  chemist  what  the  in- 
gredients are ;  find  out  from  a  skilled  physician  how  long  the 
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effect  of  such  ingredients  on  the  system  could  be  reasonably 
expected  to  endure  so  as  to  protect  a  person  from  an  epidemic 
or  cold,  and  in  that  way  you  will  get  a  standard  to  be  laid 
before  a  jury,  or  a  judge  without  a  jury,  by  which  they  might 
exercise  their  judgment  as  to  what  a  reasonable  time  would 
be.  It  strikes  me,  I  confess,  that  the  true  construction  of 
this  advertisement  is  that  £100  will  be  paid  to  anybody 
who  uses  this  smoke  ball  three  times  daily  for  two  weeks 
according  to  the  printed  directions,  and  who  gets  the  in- 
fluenza or  cold  or  other  diseases  caused  by  taking  cold  within 
a  reasonable  time  after  so  using  it ;  and  if  that  is  the  true 
construction  it  is  enough  for  the  plaintiff.  I  come  now  to 
the  last  point  which  I  think  requires  attention — that  is,  the 
consideration.  It  has  been  argued  that  this  is  nudum  pactum 
— that  there  is  no  consideration.  It  is  quite  obvious  that  in 
the  view  of  the  advertisers  a  use  by  the  public  of  their  remedy, 
if  they  can  only  get  the  public  to  have  confidence  to  use  it, 
will  react  and  produce  a  sale  which  is  directly  beneficial  to 
them.  Therefore  the  advertisers  get  out  of  the  use  an  advan- 
tage which  is  enough  to  constitute  a  consideration.  But  there 
is  another  view.  Does  not  the  person  who  acts  upon  this 
advertisement  and  accepts  the  offer  put  himself  to  some 
inconvenience  at  the  request  of  the  defendants?  Is  it 
nothing  to  use  this  ball  three  times  daily  for  two  weeks, 
according  to  the  directions,  at  the  request  of  the  advertiser  ? 

BOWEN,  L.J. :  I  am  of  the  same  opinion.  We  were  asked 
to  say  that  this  document  was  a  contract  too  vague  to  be 
enforced.  The  first  observation  which  arises  is  that  the 
document  itself  is  not  a  contract  at  all,  it  is  only  an  offer 
made  to  the  public.  I  think  there  are  two  constructions  of 
this  document,  each  of  which  is  good  sense,  and  each  of 
which  seems  to  me  to  satisfy  the  exigencies  of  this  action.  It 
may  mean  that  the  protection  is  warranted  to  last  during 
the  epidemic,  and  it  was  during  the  epidemic  the  plaintiff 
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contracted  the  disease.     I  think  more  probably  it  means  that 
the  smoke  ball  will  be  a  protection  whilst  it  is  in  use. 

But  it  was  said  there  was  no  check  on  the  part  of  the 
persons  who  issued  the  advertisement,  and  that  it  would  be 
an  insensate  thing  to  promise  £100  to  a  person  who  used 
the  smoke  ball  unless  you  could  check  or  superintend  his 
manner  of  using  it.  The  answer  to  that  argument  seems 
to  me  to  be  that  if  a  person  chooses  to  make  extravagant 
promises  of  this  kind  he  probably  does  so  because  it  pays 
him  to  make  them,  and  if  he  has  made  them,  the  extravagance 
of  the  promises  is  no  reason  in  law  why  he  should  not  be 
bound  by  them.  It  was  also  said  that  the  contract  is  made 
with  all  the  world,  that  is,  with  everybody,  and  that  you 
cannot  contract  with  everybody.  It  is  not  a  contract  made 
with  all  the  world.  There  is  the  fallacy  of  the  argument.  It 
is  an  offer  made  to  all  the  world,  and  why  should  not  an  offer 
be  made  to  all  the  world  which  is  to  ripen  into  a  contract  with 
anybody  who  comes  forward  and  performs  the  condition  ?  It 
is  an  offer  to  become  liable  to  any  one  who,  before  it  is  re- 
tracted, performs  the  condition,  and,  although  the  offer  is  made 
to  the  world,  the  contract  is  made  with  that  limited  portion 
of  the  public  who  come  forward  and  perform  the  condition  on 
the  faith  of  the  advertisement.  It  is  not  like  cases  in  which 
you  offer  to  negotiate  or  you  issue  advertisements  that  you 
have  got 'a  stock  of  books  to  sell,  or  houses  to  let,  in  which  case 
there  is  no  offer  to  be  bound  by  any  contract.  Such  advertise- 
ments are  offers  to  negotiate,  offers  to  receive  offers,  offers  to 
chaffer,  as  I  think  some  learned  Judge  in  one  of  the  cases  has 
said.  If  this  is  an  offer  to  be  bound,  then  it  is  a  contract  the"^~\ 
moment  the  person  fulfils  the  condition.  One  cannot  doubt  - 
that,  as  an  ordinary  rule  of  law,  an  acceptance  of  an  offer  made 
ought  to  be  notified  to  the  person  who  makes  the  offer  in 
order  that  the  two  minds  may  come  together.  But  there  " 
is  this  clear  gloss  to  be  made  upon  that  doctrine,  that  as 


16  CASES   ON  THE  LAW  OF  CONTRACTS. 

notification  of  acceptance  is  required  for  the  benefit  of  the 
person  who  makes  the  offer,  the  person  who  makes  the  offer 
may  dispense  with  notice  to  himself  if  he  thinks  it  desirable 
to  do  so,  and  I  suppose  there  can  be  no  doubt  that  where 
a  person  in  an  offer  made  by  him  to  another  person,  expressly 
or  impliedly  intimates  a  particular  mode  of  acceptance  as 
sufficient  to  make  the  bargain  binding,  it  is  only  necessary 
for  the  other  person  to  whom  such  offer  is  made  to 
follow  the  indicated  method  of  acceptance,  and  if  the  person 
making  the  offer  expressly  or  impliedly  intimates  in  his  offer 
that  it  will  be  sufficient  to  act  on  the  proposal  without  com- 
municating acceptance  of  it  to  himself,  performance  of  the 
condition  is  a  sufficient  acceptance  without  notification. 

Then  as  to  the  alleged  want  of  consideration.  Can  it  be 
said  here  that  if  the  person  who  reads  this  advertisement 
applies  thrice  daily,  for  such  time  as  may  seem  to  him 
tolerable,  the  carbolic  smoke  ball  to  his  nostrils  for  a  whole 
fortnight,  he  is  doing  nothing  at  all,  that  it  is  a  mere  act  which 
is  not  to  count  towards  consideration  to  support  a  promise 
(for  the  law  does  not  require  us  to  measure  the  adequacy  of 
the  consideration)  ?  Inconvenience  sustained  by  one  party  at 
the  request  of  the  other  is  enough  to  create  a  consideration. 
I  think,  therefore,  that  it  is  consideration  enough  that  the 
plaintiff  took  the  trouble  of  using  the  smoke  ball.  But  I  think 
also  that  the  defendants  received  a  benefit  from  this  user,  for 
the  use  of  the  smoke  ball  was  contemplated  by  the  defendants 
as  being  indirectly  a  benefit  to  them,  because  the  use  of  the 
smoke  balls  would  promote  their  sale. 

A.  L.  Smith,  L.J.,  agreed. 
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Offerer  may  indicate  the  post  as  the  channel  of  communica- 
tion, in  which  case  the  contract  is  complete  on  the  posting 
of  the  acceptance. 

HOUSEHOLD    FIRE   INSURANCE   CO.  v.  GRANT. 

(1879) 

[4  Ex.  D.  216 ;  48  L.  J.  Ex.  577.] 

The  defendant  applied  for  shares  in  the  plaintiffs'  company. 
The  company  allotted  the  shares  to  the  defendant  and  duly 
addressed  to  him  and  posted  a  letter  containing  the  notice  of 
allotment,  but  the  letter  never  was  received  by  him. 

Held  by  Baggallay  and  Thesiger,  L. JJ.  (Bramwell,  L.J.,  dis- 
senting), that  the  defendant  was  a  shareholder. 

THESIGEK,  L.J. :  In  this  case  the  defendant  made  an 
application  for  shares  in  the  plaintiffs'  company  under  cir- 
cumstances from  which  we  must  imply  that  he  authorised  the 
company,  in  the  event  of  their  allotting  to  him  the  shares 
applied  for,  to  send  the  notice  of  allotment  by  post.  The 
company  did  allot  him  the  shares,  and  duly  addressed  to  him 
and  posted  a  letter  containing  the  notice  of  allotment,  but 
upon  the  finding  of  the  jury  it  must  be  taken  that  the  letter 
never  reached  its  destination.  In  this  state  of  circumstances 
Lopes,  J.,  has  decided  that  the  defendant  is  liable  as  a  share- 
holder. He  based  his  decision  mainly  upon  the  ground  that 
the  point  for  his  consideration  was  covered  by  authority  bind- 
ing upon  him,  and  I  am  of  opinion  that  he  did  so  rightly,  and 
that  it  is  covered  by  authority  equally  binding  upon  this  Court. 
Now,  whatever  in  abstract  discussion  may  be  said  as  to  the 
legal  notion  of  its  being  necessary,  in  order  to  the  effecting 
of  a  valid  and  binding  contract,  that  the  minds  of  the  parties 
should  be  brought  together  at  one  and  the  same  moment,  that 
notion  is  practically  the  foundation  of  English  law  upon  the 
subject  of  the  formation  of  contracts.  Unless,  therefore,  a 
L.C.  c 
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contract  constituted  by  correspondence  is  absolutely  concluded 
at  the  moment  that  the  continuing  offer  is  accepted  by  the 
person  to  whom  the  offer  is  addressed,  it  is  difficult  to  see  how 
the  two  minds  are  ever  to  be  brought  together  at  one  and  the 
same  moment.  This  was  pointed  out  by  Lord  Ellenborough 
in  the  case  of  Adams  v.  Lindsell  (1  B.  &  A.  681),  which  is 
recognised  authority  upon  this  branch  of  the  law.  But,  on  the 
other  hand,  it  is  a  principle  of  law,  as  well  established  as  the 
legal  notion  to  which  I  have  referred,  that  the  minds  of  the 
two  parties  must  be  brought  together  by  mutual  communica- 
tion. An  acceptance,  which  only  remains  in  the  breast  of  the 
acceptor  without  being  actually  and  by  legal  implication 
communicated  to  the  offerer,  is  no  binding  acceptance.  How 
then  are  these  elements  of  law  to  be  harmonised  in  the  case 
of  contracts  formed  by  correspondence  through  the  post?  I 
see  no  better  mode  than  that  of  treating  the  post  office  as  the 
agent  of  both  parties,  and  it  was  so  considered  by  Lord 
Romilly  in  Hebb's  case  (L.  R  4  Eq.,  at  p.  12),  when  in  the 
course  of  his  judgment  he  said :  "  Dunlop  v.  Higgins  (1  H.  L.  C. 
381)  decides  that  the  posting  of  a  letter  accepting  an  offer 
constitutes  a  binding  contract,  but  the  reason  of  that  is,  that 
the  post  office  is  the  common  agent  of  both  parties." 
Alderson,  B.,  also  in  Stocken  v.  Collin  (7  M.  &  W.  516),  a  case 
of  notice  of  dishonour,  and  the  case  referred  to  by  Lord 
Cottenham,  says  :  "If  the  doctrine  that  the  post  office  is  only 
the  agent  for  the  delivery  of  the  notice  were  correct  no  one 
could  safely  avail  himself  of  that  mode  of  transmission." 
But  if  the  post  office  be  such  common  agent,  then  it  seems  to 
me  to  follow  that,  as  soon  as  the  letter  of  acceptance  is 
delivered  to  the  post  office,  the  contract  is  made  as  complete 
and  final  and  absolutely  binding  as  if  the  acceptor  had  put  his 
letter  into  the  hands  of  a  messenger  sent  by  the  offerer  himself 
•as  his  agent  to  deliver  the  offer  and  receive  the  acceptance. 
What  other  principle  can  be  adopted  short  of  holding  that  the 
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contract  is  not  complete  by  acceptance  until  and  except  from 
the  time  that  the  letter  containing  the  acceptance  is  delivered 
to  the  offerer,  a  principle  which  has  been  distinctly  negatived? 

There  is  no  doubt  that  the  implication  of  a  complete,  final, 
and  absolutely  binding  contract  being  formed,  as  soon  as  the 
acceptance  of  an  offer  is  posted,  may  in  some  cases  lead  to 
inconvenience  and  hardship.  But  such  there  must  be  at  times 
in  every  view  of  the  law.  It  is  impossible  in  transactions 
which  pass  between  parties  at  a  distance,  and  have  to  be 
carried  on  through  the  medium  of  correspondence,  to  adjust 
conflicting  rights  between  innocent  parties,  so  as  to  make  the 
consequences  of  mistake  on  the  part  of  a  mutual  agent  fall 
equally  upon  the  shoulders  of  both.  At  the  same  time  I  am 
not  prepared  to  admit  that  the  implication  in  question  will 
lead  to  any  great  or  general  inconvenience  or  hardship.  An 
offerer,  if  he  chooses,  may  always  make  the  formation  of  the 
contract  which  he  proposes  dependent  upon  the  actual 
communication  to  himself  of  the  acceptance.  If  he  trusts 
to  the  post  he  trusts  to  a  means  of  communication  which, 
as  a  rule,  does  not  fail,  and  if  no  answer  to  his  offer  is  received 
by  him,  and  the  matter  is  of  importance  to  him,  he  can  make 
inquiries  of  the  person  to  whom  his  offer  was  addressed.  On 
the  other  hand,  if  the  contract  is  not  finally  concluded,  except 
in  the  event  of  the  acceptance  actually  reaching  the  offerer, 
the  door  would  be  opened  to  the  perpetration  of  much  fraud, 
and,  putting  aside  this  consideration,  considerable  delay  in 
commercial  transactions,  in  which  despatch  is,  as  a  rule,  of 
the  greatest  consequence,  would  be  occasioned;  for  the  acceptor 
would  never  be  entirely  safe  in  acting  upon  his  acceptance 
until  he  had  received  notice  that  his  letter  of  acceptance  had 
reached  its  destination. 

BAGGALLAY,  L.J. :  I  am  of  opinion  that  this  appeal  should 
be  dismissed. 

Judgment  affirmed. 
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The  post  may  be  presumed  to  be  the  means  of  communica- 
tion indicated  whenever  it  would  be  reasonable  in  the 
usual  course  of  business  that  the  post  or  telegraph  should 
be  used.  _ 

HENTHORN  v.  FRASER.     (1892) 
[[1892]  2  Ch.  27 ;  61  L.  J.  Ch.  373.] 

Henthorn,  who  lived  at  Birkenhead,  called  at  the  office  of 
a  land  society  in  Liverpool  to  negotiate  for  the  purchase  of 
some  houses  belonging  to  them.  The  secretary  signed  and 
handed  to  him  a  note  giving  him  the  option  of  purchase  for 
fourteen  days  at  £750.  Between  12  and  1  next  day  the 
secretary  posted  to  Henthorn  a  withdrawal  of  the  offer,  which 
reached  Henthorn  at  5.30.  Meanwhile  at  3.50  Henthorn 
posted  to  the  secretary  an  unconditional  acceptance  of  the  offer, 
which  was  delivered  in  Liverpool  after  the  society's  office  had 
closed,  and  was  opened  by  the  secretary  the  following  morning. 

Held,  that  a  binding  contract  was  made  on  the  posting 
of  Henthorn's  letter  of  acceptance,  that  the  revocation  was  too 
late,  and  that  Henthorn  was  entitled  to  specific  performance. 

Lord  HEBSCHELL  :  If  the  acceptance  by  the  plaintiff  of  the 
defendants'  offer  is  to  be  treated  as  complete  at  the  time  the 
letter  containing  it  was  posted,  I  can  entertain  no  doubt 
that  the  society's  attempted  revocation  of  the  offer  was  wholly 
ineffectual.  I  think  that  a  person  who  has  made  an  offer 
must  be  considered  as  continuously  making  it  until  he  has 
brought  to  the  knowledge  of  fhe  person  to  whom  it  was  made 
that  it  is  withdrawn.  The  very  point  was  decided  in  the  case 
of  Byrne  v.  Van  Tienhoven  (5  C.  P.  D.  344)  by  Lord  Justice 
Lindley,  and  his  decision  was  subsequently  followed  by  Mr. 
Justice  Lush.  The  grounds  upon  which  it  has  been  held  that 
the  acceptance  of  an  offer  is  complete  when  it  is  posted  have,  I 
think,  no  application  to  the  revocation  or  modification  of  an 
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offer.     These  can  be  no  more  effectual  than  the  offer  itself, 
unless  brought  to  the  mind  of  the  person  to  whom  the  offer  is 
made.     But  it  is  contended  on  behalf  of  the  defendants  that 
the  acceptance  was  complete  only  when  received  by  them,  and 
not  on  the  letter  being  posted.    It  cannot,  of  course,  be  denied, 
after  the  decision  in  Ihmlop  v.  Higgins  (1  H.  L.  C.  381)  in  the 
House  of  Lords,  that  where  an  offer  has  been  made  through 
the  medium  of  the  post  the  contract  is  complete  as  soon  as 
the  acceptance  of  the  offer  is  posted,  but  that  decision  is  said 
to  be  inapplicable  here,  inasmuch  as  the  letter  containing  the 
offer  was  not  sent  by  post  to  Birkenhead,  but  handed  to  the 
plaintiff  in  the  defendants'  office  at  Liverpool.     The  question, 
therefore,  arises  in  what  circumstances  the  acceptance  of  an 
offer  is  to  be  regarded  as  complete  as  soon  as  it  is  posted.     In 
the  case  of  the  Household  Fire  and  Carriage  Accident  Insur- 
ance Co.  v.  Grant  (4  E.  &  D.  216  ;  supra,  p.  17)  Lord  Justice 
Baggallay  said  (Ibid.,  p.  227),  "  I  think   that   the   principle 
established  in  Dimlop  v.  Higgins  is  limited  in  its  application 
to  cases  in  which  by  reason  of  general  usage  or  of  the  rela- 
tions between  the  parties  to  any  particular  transactions,  or  of 
the  terms  in  which  the  offer  is  made,  the  acceptance  of  such 
offer  by  a  letter  through  the  post  is  expressly  or  impliedly 
authorised."     And  in  the  same  case  Lord   Justice   Thesiger 
based  his  judgment  (4  E.  &  D.  218)  on  the  defendant  having 
made   an  application  for  shares  under  circumstances  "from 
which    it    must   be    implied    that    he   authorised   the   com- 
pany,  in   the   event   of    their   allotting   to   him   the    shares 
applied  for,  to  send  the  notice  of  allotment  by  post."     Apply- 
ing the  law  thus  laid  down  by  the  Court  of  Appeal,  I  think 
in    the   present   case  an  authority  to   accept   by  post   must 
be   implied.     Although    the    plaintiff    received    the    offer    at 
the   defendants'  office   in   Liverpool,   he  resided  in    another 
town,  and  it  must  have  been  in  contemplation  that  he  would 
take  the  offer,  which  by  its  terms  was  to  remain  open  for  some 
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days,  with  him  to  his  place  of  residence,  and  those  who  made 
the  offer  must  have  known  that  it  would  be  according  to  the 
ordinary  usages  of  mankind  that  if  he  accepted  it  he  should 
communicate  his  acceptance  by  means  of  the  post.  I  am  not 
sure  that  I  should  myself  have  regarded  the  doctrine  that  an 
acceptance  is  complete  as  soon  as  the  letter  containing  it  is 
posted  as  resting  upon  an  implied  authority  by  the  person 
making  the  offer  to  the  person  receiving  it  to  accept  by 
those  means.  It  strikes  me  as  somewhat  artificial  to  speak  of 
the  person  to  whom  the  offer  is  made  as  having  the  implied 
authority  of  the  other  party  to  send  his  acceptance  by  post. 
He  needs  no  authority  to  transmit  the  acceptance  through  any 
particular  channel,  he  may  select  what  means  he  pleases,  the 
Post  Office  no  less  than  any  other.  The  only  effect  of  the 
supposed  authority  is  to  make  the  acceptance  complete  as  soon 
as  it  is  posted,  and  authority  will  obviously  be  implied  only 
when  the  tribunal  considers  that  it  is  a  case  in  which  this 
result  ought  to  be  reached.  I  should  prefer  to  state  the  rule 
thus:  Where  the  circumstances  are  such  that  it  must  have 
been  within  the  contemplation  of  the  parties  that,  according 
to  the  ordinary  usages  of  mankind,  the  post  might  be  used 
as  a  means  of  communicating  the  acceptance  of  an  offer,  the 
acceptance  is  complete  as  soon  as  it  is  posted.  It  matters  not 
in  which  way  the  proposition  be  stated,  the  present  case  is  in 
either  view  within  it.  The  learned  Vice-Chancellor  appears 
to  have  based  his  decision  to  some  extent  on  the  fact  that 
before  the  acceptance  was  posted  the  defendants  had  sold  the 
property  to  another  person.  The  case  of  Dickinson  v.  Dodds 
(2  Ch.  D.  463;  infra,  p.  53)  was  relied  upon  in  support  of 
that  defence.  In  that  case,  however,  the  plaintiff  knew  of 
the  subsequent  sale  before  he  accepted  the  offer,  which  in  my 
judgment  distinguishes  it  entirely  from  the  present  case. 

LINDLEY,  L.J. :  I  quite  concur. 

Kay,  L.J.,  agreed. 
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Delivery  to  postman  not  authorised  to  receive  letters  is  not 
equivalent  to  posting. 

RE   LONDON  AND   N.   BANK.    (1900) 
[[1900]  1  Oh.  220 ;  69  L.  J.  Ch.  24.] 

J  applied  for  shares  in  a  company.  The  letter  of  allot- 
ment (the  acceptance  of  J's  offer)  was  delivered  to  a  postman 
in  a  London  street  to  be  posted  by  him.  Before  he  did  so 
a  letter  withdrawing  the  application  was  delivered  at  the 
company's  office  and  opened  by  the  secretary.  By  the  rules 
of  the  Post  Office  town  postmen  are  forbidden  to  take  charge 
of  letters  for  the  post. 

Held :  no  contract  by  J  to  take  the'  shares. 

Coz  ENS-HARDY,  J. :  The  question  I  have  to  decide  is  this 
—was  the  letter  of  allotment  posted  before  the  letter  with- 
drawing the  offer  was  received  by  the  company?  It  seems 
to  me  that  the  postman  was  not  an  agent  of  the  Post  Office 
to  receive  the  letter.  The  Postal  Guide,  at  p.  47,  expressly 
states  that  town  postmen  are  not  allowed  to  take  charge  of 
letters  for  the  post.  Mr.  Anderson,  the  witness  from  the 
Post  Office,  stated  that  any  man  would  be  reported  if  dis- 
covered to  have  done  any  such  thing.  I  cannot,  therefore, 
regard  the  postman  as  anything  better  than  a  boy  messenger 
employed  by  Claxton  (the  company's  agent)  to  post  the 
letter,  and  the  mere  fact  of  handing  the  letter  outside  St. 
Martin's-le-Grand  was  not  a  posting  of  the  letter.  I  think 
that  the  company  has  failed  to  prove  that  the  letter  which 
did  not  leave  the  Post  Office  until  about  eleven  o'clock  was 
posted  before  8.30  or  before  9.30,  at  which  hour  the  secretary 
arrived  and  opened  the  letter  of  withdrawal.  The  result  is 
I  think  the  withdrawal  was  in  time. 
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Must  distinguish  between  an  offer  and  an  invitation  to 
negotiate  or  the  mere  giving  of  information. 

HARVEY  v.  FACEY.    (1893) 
[[1893]  A.  C.  552 ;  62  L.  J.  P.  C.  127.] 

On  October  7th  the  plaintiff  telegraphed  the  defendant,  "  \YilI 
you  sell  us  Bumper  Hall  Pen  ?  Telegraph  lowest  cash  price 
— answer  paid."  The  defendant  replied  by  telegram : 
"  Lowest  price  for  Bumper  Hall  Pen  nine  hundred  pounds." 
On  the  same  day  the  plaintiff,  in  reply  to  the  last-mentioned 
telegram,  sent  the  following  telegram :  "  We  agree  to  buy 
Bumper  Hall  Pen  for  the  sum  of  nine  hundred  pounds  asked 
by  you.  Please  send  us  your  title  deeds  in  order  that  we  may 
get  early  possession."  The  plaintiff  sought  specific  perform- 
ance of  this  alleged  agreement.  The  action  was  dismissed  by 
Curran,  J.,  on  the  ground  that  the  telegrams  did  not  disclose 
a  concluded  contract.  The  Supreme  Court  of  Jamaica  reversed 
the  judgment,  holding  that  a  binding  agreement  had  been 
proved,  and  the  case  came  before  the  Privy  Council  by  way  of 
appeal. 

The  judgment  of  their  Lordships  was  delivered  by 
Lord  MORBIS.  After  stating  the  facts,  his  Lordship  con- 
tinued :  In  the  view  their  Lordships  take  of  this  case  it  be- 
comes unnecessary  to  consider  several  of  the  defences  put 
forward  on  the  part  of  the  respondent,  as  their  Lordships 
concur  in  the  judgment  of  Mr.  Justice  Curran  that  there  was 
no  concluded  contract  between  the  appellants  and  L.  M. 
Facey  to  be  collected  from  the  aforesaid  telegrams.  The  first 
telegram  asks  two  questions.  The  first  question  is  as  to  the 
willingness  of  F.  M.  Facey  to  sell  to  the  appellants  ;  the  second 
question  asks  the  lowest  price,  and  the  word  "  Telegraph  "  is 
in  its  collocation  addressed  to  that  second  question  only. 
L.  M.  Facey  replied  to  the  second  question  only,  and  gives  his 
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lowest  price.  The  third  telegram  from  the  appellants  treats 
the  answer  of  L.  M.  Facey  stating  his  lowest  price  as  an  un- 
conditional offer  to  sell  to  them  at  the  price  named.  Their 
Lordships  cannot  treat  the  telegram  from  L.  M.  Facey  as 
binding  him  in  any  respect,  except  to  the  extent  it  does  by  its 
terms,  viz.  the  lowest  price.  Everything  else  is  left  open,  and 
the  reply  telegram  from  the  appellants  cannot  be  treated  as  an 
acceptance  of  an  offer  to  sell  to  them  ;  it  is  an  offer  that  re- 
quired to  be  accepted  by  L.  M.  Facey.  The  contract  could 
only  be  completed  if  L.  M.  Facey  had  accepted  the  appellants* 
last  telegram.  The  contract  must  appear  by  the  telegrams, 
whereas  the  appellants  are  obliged  to  contend  that  an  accept- 
ance of  the  first  question  is  to  be  implied.  Their  Lordships 
are  of  opinion  that  the  mere  statement  of  the  lowest  price 
at  which  the  vendor  would  sell  contains  no  implied  contract 
to  sell  at  that  price  to  the  persons  making  the  inquiry. 


HARRIS  v.  NICKERSON.     (1873) 
[L.  E.  8  Q.  B.  286;  42  L.  J.  Q.  B.  171.] 

The  defendant,  an  auctioneer,  advertised  in  the  London 
papers  that  certain  brewing  materials,  plant,  and  office 
furniture  would  be  sold  by  him  at  Bury  St.  Edmunds  on  a 
certain  day  and  two  following  days.  The  plaintiff,  a  com- 
mission broker  in  London,  having  a  commission  to  buy  the 
office  furniture,  went  down  to  the  sale.  On  the  third  day, 
on  which  the  furniture  was  advertised  for  sale,  all  the  lots 
of  furniture  were  withdrawn ;  upon  which  the  plaintiff  brought 
an  action  in  the  City  of  London  Court  against  the  defendant 
to  recover  for  his  loss  of  time  and  expenses. 

On  these  facts  the  judge  gave  judgment  for  the  plaintiff, 
with  leave  to  appeal. 
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BLACKBUEN,  J. :  The  plaintiff  says,  inasmuch  as  I  confided 
in  the  defendant's  advertisement,  and  came  down  to  the 
auction  to  buy  the  furniture  (which  it  is  found  as  a  fact  he 
was  commissioned  to  buy),  and  have  had  no  opportunity  of 
buying,  I  am  entitled  to  recover  damages  from  the  defendant, 
on  the  ground  that  the  advertisement  amounted  to  a  contract 
by  the  defendant  with  anybody  that  should  act  upon  it,  that 
all  the  things  advertised  would  be  actually  put  up  for  sale, 
and  that  he  would  have  an  opportunity  of  bidding  for  them 
and  buying.  This  is  certainly  a  startling  proposition,  and 
would  be  excessively  inconvenient  if  carried  out.  It  amounts 
to  saying  that  any  one  who  advertises  a  sale  by  publishing  an 
advertisement  becomes  responsible  to  everybody  who  attends 
the  sale  for  his  cab  hire  or  travelling  expenses.  As  to  the 
cases  cited:  in  the  case  of  Warloir  v.  Harrison  (1  E.  &  E. 
314-318)  the  opinion  of  the  majority  of  the  judges  in  the 
Exchequer  Chamber  appears  to  have  been  that  an  action 
would  lie  for  not  knocking  down  the  lot  to  the  highest  loan 
fid'  bidder  when  the  sale  was  advertised  as  without  reserve; 
in  such  a  case  it  may  be  that  there  is  a  contract  to  sell  to  the 
highest  bidder,  and  that  if  the  owner  bids  there  is  a  breach 
of  the  contract ;  there  is  very  plausible  ground,  at  all  events, 
for  saying,  as  the  minority  of  the  Court  thought,  that  the 
auctioneer  warrants  that  he  has  power  to  sell  without  reserve. 
In  the  present  case,  unless  every  declaration  of  intention  to 
do  a  thing  creates  a  binding  contract  with  those  who  act  upon 
it,  and  in  all  cases  after  advertising  a  sale  the  auctioneer  must 
give  notice  of  any  articles  that  are  withdrawn,  or  be  liable 
to  an  action,  we  cannot  hold  the  defendant  liable. 

QUAIN,  J. :  I  am  of  the  same  opinion. 

ARCHIBALD,  J. :  I  am  of  the  same  opinion. 

Judgment  for  the  defendant. 
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WARLOW  0.  HARRISON.    (1859) 
[1  E.  &  E.  309 ;  29  L.  J.  Q.  B.  14.] 

In  the  Exchequer  Chamber. 

For  the  facts  see  the  judgment  of  Martin,  B. 

MARTIN,  B. :  This  is  an  appeal  from  the  judgment  of  the 
Court  of  Queen's  Bench  reported  28  Law  J.  Rep.  (N.S.)  Q.  B.  18. 
This  judgment  is  that  of  my  brothers  Watson  and  Byles  and 
myself.  The  material  facts  stated  in  the  case  are  these: 
The  defendant  and  a  Mr.  Bretherton  are  auctioneers  in 
partnership  in  Birmingham,  where  they  have  a  repository  for 
the  sale  of  horses.  In  June,  1858,  they  advertised  a  sale  by 
auction  at  the  repository.  The  advertisement  contained 
among  other  entries  of  horses  to  be  sold  as  follows :  "  The 
three  following  horses  the  property  of  a  gentleman,  without 
reserve."  One  of  these  was  a  mare  called  "  Janet  Pride."  The 
plaintiff  attended  the  sale  and  bid  sixty  guineas  for  her; 
another  person  immediately  bid  sixty-one  guineas.  This 
person  was  Mr.  Henderson,  the  owner  of  the  mare.  The 
plaintiff  having  been  informed  that  the  last  bidder  was  the 
owner  declined  to  bid  further,  and  thereupon  the  defendant 
knocked  down  the  mare  to  Mr.  Henderson  for  sixty-one 
guineas  and  entered  his  name  as  purchaser  in  the  sale  book. 
The  plaintiff  went  at  once  into  the  auctioneer's  office  and  saw 
Mr.  Bretherton  and  Mr.  Henderson,  and  claimed  the  mare 
from  Mr.  Bretherton  as  being  the  highest  bond  fide  bidder  and 
the  mare  being  advertised  to  be  sold  without  reserve.  Mr. 
Henderson  said,  "  I  bought  her  in  and  you  shall  not  have  her  ; 
I  gave  £130  for  her,  and  it  is  not  likely  that  I  am  going  to 
sell  her  for  £63."  On  the  same  day  the  plaintiff  tendered  to 
the  defendant  £63  in  sovereigns  as  the  price  of  the  mare  and 
demanded  her.  The  defendant  refused  to  receive  the  money 
or  deliver  the  mare,  stating  that  he  had  knocked  her  down 
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to  the  highest  bidder  and  he  could  not  interfere  in  the  matter. 
There  was  evidence  that  the  plaintiff  had  notice  that  the  follow- 
ing were  amongst  the  conditions  of  sale  :  "  First,  the  highest 
bidder  to  be  the  buyer,  and  if  any  dispute  arise  between  two 
or  more  bidders  before  the  lot  is  returned  into  the  stables,  the 
lot  so  disputed  shall  be  put  up  again,  or  the  auctioneer  may 
declare  the  purchaser."  In  this  as  in  most  cases  of  sale  by 
auction  the  owner's  name  was  not  disclosed ;  he  was  a  concealed 
principal.  The  names  of  the  auctioneers,  of  whom  the  defen- 
dant was  one,  alone  were  published,  and  the  sale  was  announced 
by  them  to  be  "  without  reserve."  This,  according  to  all  the 
cases  both  at  law  and  equity,  means  that  neither  the  vendor 
nor  any  person  on  his  behalf  shall  bid  at  the  auction,  and  that 
the  property  shall  be  sold  to  the  highest  bidder,  whether  the 
sum  bid  be  equivalent  to  the  -real  value  or  not ;  Thornett  v. 
Haines  (15  M.  &  W.  367).  We  cannot  distinguish  the  case  of 
an  auctioneer  putting  up  property  for  sale  upon  such  a  con- 
dition from  the  case  of  the  loser  of  property  offering  a  reward, 
or  that  of  a  railway  company  publishing  a  time  table  stating 
the  times  when  and  the  places  at  which  the  trains  run.  It  has 
been  decided  that  the  person  giving  information  advertised  for. 
or  a  passenger  taking  a  ticket  may  sue  as  upon  a  contract  with 
him :  Denton  v.  The  Great  Northern  Railway  Co.  (infra,  p.  31). 
Upon  the  same  principle  it  seems  to  us  that  the  highest  bond 
fide  bidder  at  an  auction  may  sue  the  auctioneer  as  upon  a 
contract  that  the  sale  shall  be  without  reserve.  We  think  that 
the  auctioneer  who  puts  property  up  for  sale  upon  such  a  con- 
dition pledges  himself  that  the  sale  shall  be  without  reserve ; 
or,  in  other  words,  contracts  that  it  shall  be  so ;  and  that  this 
contract  is  made  with  the  highest  bond  fide  bidder ;  and  in  case 
of  a  breach  of  it,  that  he  has  a  right  of  action  against  the 
auctioneer.  We  think  the  auctioneer  has  contracted  that  the 
sale  shall  be  without  reserve,  and  that  the  contract  is  broken 
upon  a  bid  being  made  by  or  on  behalf  of  the  owner,  whether 
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it  be  during  the  time  when  the  property  is  under  the  hammer 
or  it  be  the  last  bid  on  which  the  property  is  knocked  down. 

WILLIS,  J. :  I  have  to  state  that  my  Brother  Bramwell  and 
myself  do  not  express  any  dissent  from  the  judgment  which 
has  just  been  delivered  by  my  Brother  Martin,  but  we  prefer 
putting  our  judgment  upon  the  ground  that  the  conduct  of 
the  parties  is  strong  evidence  to  show  that  the  auctioneer  had 
not  authority  to  sell  without  reserve,  that  he  was  without  such 
authority  ab  initio,  and  his  conduct  is  evidence  that  that  was 
so.  If  that  be  so,  and  if  that  view  be  correct,  there  ought  to 
•be  a  count  added  in  the  amendment  stating  an  undertaking 
.by  the  auctioneer  that  he  had  authority  to  sell  without  reserve 
and  a  breach  of  that  undertaking.  Suffice  it  to  say  the  result 
is  the  same,  but  my  Brother  Bramwell  and  I  prefer  putting 
our  judgment  on  that  ground.  -  We  do  not  express  any  dissent 
from  what  my  Brother  Martin  has  said,  but  we  see  our  way 
more  clearly  in  coming  to  the  same  conclusion  upon  the 
.ground  I  have  stated. 

NOTE. — In  this  case  the  majority  held  the  auctioneer  himself 
liable  on  a  contract  to  sell  without  reserve,  the  minority  that  at 
any  rate  he  warrants  he  has  authority  so  to  sell.  In  Mainprice  v. 
Westley  (34  L.  J.  (Q.  B.)  229)  the  Court  doubted  the  proposition 
laid  down  by  the  majority,  and  held  that  in  any  event  an  auctioneer 
whose  principal  was  disclosed  was  not  personally  liable  on  such 
a  contract.  In  Johnston  v.  Boyes  (1899,  2  Ch.  73)  the  action  was 
brought  against  the  principal,  and  Cozens-Hardy,  J.,  held  that 
"  a  vendor  who  offers  property  for  sale  by  auction  on  the  terms  of 
printed  conditions  can  be  made  liable  to  a  member  of  the  public 
who  accepts  the  offer  if  those  conditions  be  violated :  see  Warlow 
v.  Harrison  and  the  recent  case  of  Carlill  v.  Carbolic  Smoke 
Ball  Co:' 

In  all  these  cases  the  offer  consisted  in  putting  up  the  property 
under  circumstances  incorporating  the  conditions  contained  in  the 
advertisement  or  otherwise  published.  In  an  action  for  not  putting 
up  for  sale  property  so  advertised  the  question  would  arise  whether 
the  principle  of  Harris  v.  Niclcerson  would  not  apply. 
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SPENCER  v.  HARDING.     (1870) 
[L.  K.  5  C.  P.  561 ;  39  L.  J.  C.  P.  332.] 

The  defendants  sent  out  a  circular  as  follows :  "  We  are  in- 
structed to  offer  to  the  wholesale  trade  for  sale  by  tender  the 
stock  in  trade  of  A,  amounting,  etc.,  and  which  will  be  sold 
at  a  discount  in  one  lot :  payment  to  be  made  in  cash :  the 
tenders  will  be  received  and  opened  at  our  office,"  etc. : — 

Held,  this  did  not  amount  to  a  promise  to  sell  for  cash  to 
the  person  who  made  the  highest  tender. 

Holl :  The  advertisement  clearly  does  not  amount  to  a  con- 
tract, it  only  invites  offers. 

Morgan  Lloyd:  The  words  of  the  circular  disclose  a  con- 
tract on  the  part  of  the  defendants  to  sell  the  goods  to  who- 
ever should  make  the  highest  tender.  The  nearest  analogy 
is  that  of  advertisements  offering  rewards  for  the  discovery 
and  conviction  of  an  offender,  of  which  one  of  the  leading 
instances  is  Williams  v.  Cawardine  (14  B.  &  Ad.  621,  623),  where 
Littledale,  J.,  says :  "  The  advertisement  amounts  to  a  general 
promise  to  give  a  sum  of  money  to  any  person  who  shall  give 
information  which  might  lead  to  the  discovery  of  the  offender." 

WILLIS,  J. :  I  am  of  opinion  that  the  defendants  are  entitled 
to  judgment.  The  action  is  brought  against  persons  who 
issued  a  circular  offering  a  stock  for  sale  by  tender,  to  be  sold 
at  a  discount  in  one  lot.  The  plaintiffs  sent  in  a  tender  which 
turned  out  to  be  the  highest,  but  which  was  not  accepted. 
They  now  insist  that  the  circular  amounts  to  a  contract  or 
promise  to  sell  the  goods  to  the  highest  bidder,  that  is,  in  this 
case,  to  the  person  who  should  tender  for  them  at  the  smallest 
rate  of  discount ;  and  reliance  is  placed  on  the  cases  as  to 
rewards  offered  for  the  discovery  of  an  offender.  In  those 
cases,  however,  there  never  was  any  doubt  that  the  advertise- 
ment amounted  to  a  promise  to  pay  the  money  to  the  person 
who  first  gave  the  information.  The  difficulty  suggested  was 
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that  it  was  a  contract  with  all  the  world.  But  that,  of  course, 
was  soon  overruled.  It  was  an  offer  to  become  liable  to  any 
person  who  before  the  offer  should  be  retracted  should  happen 
to  be  the  person  to  fulfil  the  contract  of  which  the  advertise- 
ment was  an  offer  or  tender.  That  is  not  the  sort  of  difficulty 
which  presents  itself  here.  If  the  circular  had  gone  on,  "  and 
we  undertake  to  sell  to  the  highest  bidder,"  the  reward  cases 
would  have  applied,  and  there  would  have  been  a  good  contract 
in  respect  of  the  persons.  But  the  question  is,  whether  there 
is  here  any  offer  to  enter  into  a  contract  at  all,  or  whether  the 
circular  amounts  to  anything  more  than  a  mere  proclamation 
that  the  defendants  are  ready  to  chaffer  for  the  sale  of  the 
goods  and  to  receive  offers  for  the  purchase  of  them.  Here 
there  is  a  total  absence  of  any  words  to  intimate  that  the 
highest  bidder  is  to  be  the  purchaser.  It  is  a  mere  attempt  to 
ascertain  whether  an  offer  can  be  obtained  within  such  a 
margin  as  the  sellers  are  willing  to  adopt. 

Keating  and  Montague  Smith,  JJ.,  concurred. 

Judgment  for  the  defendants. 


DENTON  v.  GREAT  NORTHERN  RAILWAY.   (1856) 
[5  E.  &  B.  860 ;  25  L.  J.  Q.  B.  129.] 

In  their  printed  and  published  time  tables  for  March,  1855, 
the  defendants  advertised  a  passenger  train  to  leave  their 
London  station  at  5  p.m.  and  arrive  at  Peterborough  at  about 
7.20  the  same  evening,  and  thence  about  the  same  time  to 
proceed  on  to  Hull,  arriving  at  Hull  about  midnight.  The 
time  tables  contained  a  notice  to  the  effect  that  the  defendants 
would  not  hold  themselves  responsible  for  delay  or  the  con- 
sequences arising  therefrom.  The  defendants'  line  of  railway 
extended  as  far  as  "A"  beyond  Peterborough,  but  they  had 
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running  powers  over  the  London  and  York  Railway  to  "  M," 
where  the  North  Eastern  Railway  Company's  line  joined ;  and, 
under  the  Railway  Clearing  Act,  1850,  the  defendants  had  for 
some  time  been  issuing  tickets  with  which  passengers  were 
conveyed  as  advertised  from  Peterborough  to  Hull.  On 
March  1st  the  North  Eastern  Railway  Company  discontinued 
to  run  their  train,  having  given  notice  to  the  defendants,  but 
not  until  after  their  time  tables  were  printed  and  published, 
and  in  consequence  the  defendants  were  no  longer  able  to 
issue  tickets  by  the  train  as  advertised.  The  plaintiff,  a  civil 
engineer,  having  business  at  Peterborough  on  the  25th  March 
and  an  appointment  on  other  important  business  at  Hull  at 
an  early  hour  on  the  morning  of  March  26th,  consulted  the 
company's  time  table,  and  relying  thereon,  left  London  on  the 
25th  for  Peterborough,  intending  to  proceed  to  Hull  by 
the  evening  train.  He  accordingly  applied  at  Peterborough 
to  the  clerk  in  proper  time  for  a  ticket  by  the  train  advertised 
to  leave  at  7.20,  and  offered  to  pay  the  fare.  The  clerk  refused 
to  issue  a  ticket  further  than  to  M,  where  he  had  to  stay  the 
night.  In  consequence  he  was  unable  to  keep  his  appoint- 
ment at  Hull,  and  sustained  damage  to  the  amount  of  £5  10-s-. 

The  County  Court  Judge  at  Bloomsbury  County  Court 
stated  a  case  for  the  opinion  of  Court. 

Maynard  for  plaintiff. 

First,  there  was  a  contract  between  plaintiff  and  defendants, 
that  a  train  should  run  as  advertised,  and  a  breach  of  it 
by  defendants.  Williams  v.  Catcardine  (B.  &  Ad.  621)  is 
analogous. 

Secondly,  the  defendants  are  liable  for  the  damage  caused 
to  the  plaintiffs  by  a  false  representation  knowingly  made. 

Hnyli  Hill  for  defendants. 

Lord  CAMPBELL,  C.J. :  This  is  certainly  a  very  important 
case  both  to  railway  companies  and  the  public.  It  seems  to 
me  that  railways  would  not  be  that  benefit  and  accommodation 
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to  the  public  which  we  find  them  to  be  if  the  representa- 
tions made  in  their  time  tables  are  to  be  treated  as  so  much 
wastepaper,  and  not  considered  as  the  foundation  for  a  con- 
tract. I  think  the  plaintiff  is  entitled  to  recover  both  on  the 
ground  that  there  was  a  contract,  and  also  for  a  false  repre- 
sentation. I  think  there  was  a  binding  contract,  and  that 
the  case  is  the  same  as  if  the  company  should  publish  in 
express  terms  that  if  customers  would  come  to  a  particular 
station  at  a  particular  hour  a  train  would  be  passing  at  that 
hour,  or  near  the  hour,  and  that  any  person  who  tendered 
his  fare  should  have  a  ticket,  and  be  carried  from  that  station 
to  some  other  given  station.  We  have  here  both  a  promise 
and  a  good  consideration,  and  that  in  law,  constitutes  a  con- 
tract. Does  not  the  time  table  amount  to  such  a  contract 
as  that  ?  Any  one  reading  it  would  understand  that  the 
company  undertook  that  at  the  particular  time  there  will 
be  a  train  passing  from  Peterborough  to  Hull,  and  that  any 
person  paying  his  fare  will  be  carried  between  those  places. 
There  is  clearly  a  prejudice  to  a  person  coming  to  be  carried 
as  a  passenger.  He  makes  all  his  arrangements  with  a  view 
to  the  promise  in  the  time  table  being  performed.  The 
undertaking  by  the  company  seems  to  me  clearly  indicated 
by  that  which  is  found  on  the  face  of  the  time  table.  It  is 
exactly  within  the  principle  of  the  cases  referred  to,  where 
a  reward  was  offered  to  any  person  who  will  give  such 
information  as  shall  lead  to  the  conviction  of  an  offender. 

There  is,  therefore,  no  ground  for  saying  that  there  was 
no  contract  in  this  case,  and  there  is  less  ground  for  saying 
that  there  was  any  excuse  for  not  performing  it.  It  can 
make  no  difference  that  the  whole  of  the  line  is  not  the 
property  of  the  defendants ;  it  is  enough  that  the  time  table 
says  that  the  train  will  run  the  whole  way, 

Then,  as  to  the  argument  that  this  would  render  "the 
company  liable,  even  although  by  some  vis  major  or  accident, 

L.C.  D 
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over  which  they  had  no  control,  they  should  be  prevented 
from  completing  their  contract.  I  think,  looking  at  the 
nature  of  the  contract,  there  may  be  certain  implied  exceptions 
from  perils  of  the  land,  as  there  is  in  the  case  of  a  policy  of 
marine  insurance  from  the  perils  of  the  sea,  as  if  a  train, 
without  any  fault  of  the  company,  should  be  prevented  from 
going  by  an  inundation  or  by  some  convulsion  of  nature. 
There  they  might  be  discharged.  I  cannot  see  any  incon- 
venience likely  to  arise  from  laying  down  this  principle.  It 
has  been  suggested  that  the  decision  here  may  be  applied 
to  advertisements  for  the  sailing  of  ships.  Now,  suppose  a 
ship  advertised  as  lying  in  St.  Katharine's  Docks,  and  bound 
for  Calcutta,  and  that  she  would  carry  goods  at  a  certain  rate, 
if  sent  within  a  certain  time ;  and  suppose  that,  relying  on 
these  representations,  goods  are  sent,  and  the  answer  then 
is,  that  the  adventurers  have  changed  their  arrangements, 
that  they  got  better  freights,  and  that  instead  of  going  to 
Calcutta  the  ship  is  going  to  Jamaica.  I  think,  under  such 
circumstances,  an  action  could  be  maintained  by  a  party 
prejudiced  against  the  parties  making  such  representations 
to  the  public,  and  who  thereby  entered  into  an  engagement 
that  the  ship  would  proceed  on  the  voyage  stated  in  the 
advertisement.  With  respect  to  the  other  ground  I  can 
have  no  doubt.  This  time  table  contained  what  the  law 
calls  a  false  and  fraudulent  representation,  and  the  defendants 
thereby  made  themselves  liable. 

WIGHTMAN,  J. :  I  think  that  a  contract  arose  with  any  one  of 
the  public  who  presented  himself  at  the  station  and  offered  to 
take  a  ticket,  that  a  train  would  run  at  seven  o'clock,  as  stated 
in  the  time  table,  unless  prevented  by  inevitable  accident. 

CBOMPTON,  J. :  I  am  of  the  same  opinion.  I  entirely  agree 
that  an  action  for  deceit  clearly  lies  against  the  defendants. 

I  also  think  they  would  be  liable  for  a  breach  of  their  duty 
in  not  carrying  the  plaintiff  as  a  passenger  as  they  have  held 
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themselves  out  to  do.  (He  referred  to  Story  on  Bailments, 
s.  591.)  They  could  not  properly  refuse  to  carry  a  person 
offering  himself  as  a  passenger,  and  ready  to  pay  his  fare; 
and  it  would  be  a  serious  inconvenience  if,  holding  themselves 
out  as  common  carriers,  the  company  was  not  bound  to  carry 
passengers.  I  entertain  some  doubt  as  to  how  far  the  liability 
of  the  defendants  can  be  rested  upon  contract.  I  do  not  mean 
to  say  that  the  facts  do  not  establish  a  contract.  It  is  very 
like  the  case  of  an  advertisement  offering  a  reward;  but  in 
that  case  there  is  the  consideration  of  work  done,  and  I  never 
could  see  why  an  action  for  work  done  would  not  in  such  a 
case  lie.  It  would  be  difficult  to  distinguish  this  case  from 
an  advertisement  at  a  shop  offering  to  sell  goods  upon  certain 
terms,  or  an  advertisement  of  a  sailing  of  a  particular  ship  for 
a  particular  port.  I  prefer  resting  my  judgment  on  the  duty 
and  obligation  of  the  defendants  as  common  carriers,  by  which 
they  were  bound  to  carry  the  plaintiff. 

NOTE. — Is  inadvertently  omitting  to  erase  some  statement  in, 
?.ff.,  a  time  table  or  republi cation,  making  a  false  statement,  know- 
ing it  to  be  false,  or  recklessly  not  caring  whether  it  be  false  or 
true  so  as  to  impose  liability  for  fraud  since  Derry  v.  Peek  (p.  239) 
(see  Pollock  on  Torts,  p.  290)  ? 


If  a  person  accepts  without  objection  a  document  ivhich  he 
knoivs  contains  the  terms  of  the  offer,  he  is  bound  by 
the  contents  ivhether  he  has  read  it  or  not. 

WATKINS  v.  RYMILL.    (1883) 
[10  Q.  B.  D.  178;  52  L.  J.  Q.  B.  121.] 

The  defendant  was  a  keeper  of  a  repository  for  the  sale 
on  commission  of  horses  and  carriages.  The  plaintiff  delivered 
a  waggonette  to  be  sold,  and  took  from  him  a  printed  form 
which  contained  a  receipt  for  the  waggonette,  followed  by  the 


36  CASES   ON   THE  LAW  OF   CONTRACTS. 

words,  "subject  to  the  conditions  as  exhibited  on  the  premises." 
By  one  of  these  conditions  the  defendant  had  power  to  sell 
any  property  sent  to  the  repository  which  remained  over  one 
month,  unless  all  expenses  were  previously  paid.  The  plaintiff 
put  receipt  in  his  pocket  without  noticing  or  reading  it.  In 
exercise  of  the  power  of  sale  in  the  conditions,  the  defendant 
sold  the  waggonette.  The  plaintiff  brought  this  action  in  the 
Mayor's  Court,  London,  to  recover  its  value. 

The  Common  Serjeant  (the  judge)  directed  the  jury  that  the 
question  for  them  was,  "whether  the  defendant  had  or  had 
not  given  the  plaintiff  reasonable  notice  of  the  conditions." 
Jury  found  for  plaintiff  for  £21. 

Held  by  the  Court  of  Queen's  Bench  that  the  jury  had  been 
misdirected,  for  the  condition  was  not  unreasonable,  and  under 
the  circumstances  there  was  nothing  to  take  case  out  of  the 
general  rule,  that  if  a  document  in  a  common  form  is  delivered 
by  one  of  two  contracting  parties  to,  and  accepted  without 
objection  by,  the  other,  it  is  binding  upon  him  whether  he 
informs  himself  of  its  contents  or  not,  and  that  judgment 
ought  to  be  entered  for  defendant ;  there  being  no  evidence 
upon  which  jury  could  properly  find  for  the  plaintiff. 

STEPHEN,  J.,  delivering  judgment  of  Court  (Hawkins,  J., 
Stephen,  J.,  and  Watkin  Williams,  J.) :  We  now  proceed  to 
state  the  principles  which  we  deduce  from  this  examination 
of  the  authorities  and  to  apply  them  to  the  case  before  us. 
Thrown  into  a  general  form  the  result  of  the  authorities 
considered  appears  to  be  as  follows.  A  great  number  of 
contracts  are  in  the  present  state  of  society  made  by  the 
delivery  by  one  of  the  contracting  parties  to  the  other  of  a 
document  in  a  common  form,  stating  the  terms  by  which 
the  person  delivering  it  will  enter  into  the  proposed  contract. 
Such  a  form  constitutes  the  offer  of  the  party  who  tenders  it. 
If  the  form  is  accepted  without  objection  by  the  person  to 
whom  it  is  tendered  this  person  is  as  a  general  rule  bound  by 
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its  contents,  and  his  act  amounts  to  an  acceptance  of  the 
offer  made  to  him,  whether  he  reads  the  document  or  other- 
wise informs  himself  of  its  contents  or  not.  To  this  general 
rule,  however,  there  are  a  variety  of  exceptions. 

(1)  In  the  lirst  place,  the  nature  of  the  transaction  may  be 
such  that  the  person  accepting  the  document  may  suppose, 
not  unreasonably,  that  the  document  contains  no  terms  at 
all,   but   is   a   mere   acknowledgment   of   an   agreement   not 
intended  to  be  varied  by  special  terms.     Some  illustrations 
of  this  exception  may  be  found  in  the  judgments  in  Parker  v. 
South  Eastern  Hailiray  Co.  (infra,  p.  41),  and  in  the  language 
of  some  of  the  Lords  in  Henderson  v.  Stevenson  (infra,  p.  39), 
though   these    must    be   received    with   caution   for   reasons 
given  by  Lord  Blackburn  in  his  judgment  in  Harris  v.  Great 
Wfatfi-n  Hallway  Co.  (1  Q.  B.  D.  515). 

(2)  A  second  exception  would  be  the  case  of  fraud,  as,  if  the 
conditions  were  printed  in  such  a  manner  as  to  mislead  the 
person  accepting  the  document. 

(3)  A  third  exception  occurs,  if,  without  being  fraudulent, 
the  document   is   misleading   and  does  actually  mislead   the 
person  who  has  taken  it.     The  case  of  Henderson  v.  Stevenson 
is  an  illustration  of  this. 

(4)  An   exception  has  been   suggested  of   conditions   un- 
reasonable in  themselves  or  irrelevant  to  the  main  purpose 
of  the  contract.     Lord  Bramwell  suggests  some  illustrations 
of   this  in   his  judgment  in  Parker  v.  South  Eastern  Rail- 
tcaij  Co.     One  is  the  case  of  a  ticket  having  on  it  a  condition 
that  the  goods  deposited  in  a  cloakroom  should  become  the 
absolute  property  of  the  railway  if  not  removed  in  two  days. 
We  are  aware  of  no  absolute  decision  on  this  point,  nor  is  it 
material  to  the  present  case. 

We  now  come  to  apply  these  principles  to  the  case  before 
us.  It  is  obviously  within  the  general  rule.  Can  it  be  brought 
under  any  of  the  exceptions  ?  The  only  one  which  can  apply 
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to  it  is  the  one  which  we  have  put  first.  Can  it  be  said  that 
the  nature  of  the  transaction  was  such  that  the  plaintiff  might 
suppose,  not  unreasonably,  that  the  document  contained  no 
terms  at  all,  but  was  a  mere  acknowledgment  of  an  agreement 
not  intended  to  be  varied  by  special  terms. 

It  seems  to  us  impossible  to  suppose  that  this  can  have 
been  the  case.  The  acceptance  of  a  carriage  for  sale  on  com- 
mission is  not  a  simple  contract,  the  terms  of  which  are 
established  by  the  common  law  in  the  absence  of  any  special 
agreement  by  the  parties.  They  must,  from  the  nature  of 
the  case,  be  as  special  as  those  of  a  contract  of  lease  or  a  bill 
of  lading,  and  this  consideration  alone  seems  to  us  to  establish 
the  conclusion  that  the  receipt  and  conditions  to  which  it 
refers  constituted  the  contract  between  the  parties,  and  that 
the  learned  Common  Serjeant  misdirected  the  jury  when  he 
told  them  that  the  question  was  whether  the  defendant  had 
given  reasonable  notice  to  the  plaintiff  of  the  conditions.  We 
may  observe  that  in  no  view  of  the  case  could  this  direction 
be  upheld.  If  any  question  at  all  were  asked  it  ought  to  have 
been  whether  the  defendant  took  reasonable  means  to  give 
notice  of  the  conditions  to  the  plaintiff,  which  is  a  very 
different  one  from  that  which  was  actually  put  to  the  jury. 

This  brings  us  to  the  last  question  in  the  case.  Ought  we 
to  enter  a  verdict  for  the  defendant  or  to  send  the  case  back 
for  a  new  trial  in  order  that  the  question  suggested  by 
Mellish,  L. J.,  may  be  put  ?  We  think  that  we  ought  to  enter 
judgment  for  the  defendant.  The  question  suggested  by 
Mellish,  L.J.,  may  be  proper  in  cases  falling  under  what  we 
have  called  the  first  exception  to  what  we  apprehend  to  be  the 
general  rule,  but  this,  in  our  judgment,  is  not  one  of  those  cases. 
It  resembles  rather  the  cases  of  Zunz  v.  South  Eastern  Ui/.  Co. 
(L.K.4  Q.B.  539),  and  Burkev.Soutk  Eastern  Ry.  Co.  (5C.P.D.1), 
in  which  the  ticket  itself  was  held  to  be  the  contract.  It  is  in 
some  cases  difficult  to  say  what  is  a  question  of  law  and  what 
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is  a  question  of  fact,  but  in  this  case  a  test  may  be  applied 
which  to  us  seems  conclusive.  Suppose  that  the  case  were 
sent  for  a  new  trial  and  that  the  jury,  on  the  undisputed  facts, 
were  to  find  that  the  defendant  had  not  taken  reasonable 
means  to  give  notice  of  the  conditions  to  the  plaintiff,  would 
it  not  be  our  duty  to  set  that  verdict  aside  as  being  in  direct 
opposition  to  the  evidence?  as  being  a  verdict  which,  upon 
the  evidence,  no  intelligent  men  could  justly  return  ?  We 
think  it  would,  and  that  being  so,  it  seems  to  follow  that  the 
question  is  one  of  law  and  not  of  fact. 

Judgment  for  the  defendant. 


But  if  the  offer  on  its  face  purports  to  be  complete  acceptor 
not  bound  by  terms  intended  by  offerer  to  be  included 
therein  of  which  he  has  no  knowledge. 

HENDERSON  v.  STEVENSON.     (1875) 
[L.  E.  2  H.  L.  Sc.  470.] 

Lord  CAIRNS,  L.C. :  The  respondent,  an  officer  in  Her 
Majesty's  18th  Royal  Irish  Regiment,  desiring  to  travel  from 
Dublin  to  Whitehaven,  took  from  the  above  appellants  a  ticket 
for  the  voyage,  going  into  their  ticket  office  on  the  wharf,  at 
the  North  Wall  of  Dublin,  alongside  of  which  the  steamship 
the  Countess  of  Eglinton  was  lying.  He  paid  the  fare  for  the 
voyage,  and  obtained  the  ticket  in  return. 

On  the  face  of  this  ticket  there  are  letters  indicating  the 
name  of  the  steam  packet  company,  and  the  words  "  Dublin 
to  Whitehaven."  This  clearly,  if  the  matter  had  so  rested, 
would  have  been  evidence  of  a  contract  on  the  part  of  the 
steam  packet  company  to  carry  the  person  to  whom  the  ticket 
was  handed,  in  consideration  of  the  money  which  he  had  paid 
to  them,  from  Dublin  to  Whitehaven,  and  to  use  all  reasonable 
care  in  the  course  of  their  undertaking  so  to  carry  him. 
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But,  my  Lords,  on  the  back  of  the  ticket  there  were  printed 
these  words:  "This  ticket  is  issued  on  the  condition  that 
the  company  incur  no  liability  whatever  in  respect  of  loss, 
injury,  or  delay  to  the  passenger,  or  to  his  (or  her)  luggage, 
whether  arising  from  the  act,  neglect,  or  default  of  the 
company  or  their  servants,  or  otherwise.  It  is  also  issued 
subject  to  all  the  conditions  and  arrangements  published  by 
the  company." 

With  regard  to  the  knowledge  of  the  respondent  of  what  was 
printed  upon  the  back  of  the  ticket,  your  Lordships  have  his 
own  evidence,  which  is  not  controverted,  and  upon  which  he 
does  not  appear  to  have  been  challenged  or  cross-examined, 
that  in  point  of  fact  he  did  not  read  and  did  not  know  what 
was  printed  upon  the  back  of  the  ticket.  There  was  nothing 
upon  the  face  of  the  ticket  referring  him  to  the  back,  and 
there  was  nothing  said  by  the  clerk  who  issued  the  ticket 
directing  the  respondent's  attention  to  what  was  printed  upon 
the  back.  Your  Lordships,  therefore,  may  take  it  as  a  matter 
of  fact  that  the  respondent  was  not  aware  of  that  which  was 
printed  upon  the  back  of  the  ticket ;  consequently,  so  far  as 
any  intelligent  knowledge  of  what  was  there  printed  is  con- 
cerned, he  cannot  be  taken  intelligently  to  have  agreed  to  the 
terms  printed  upon  the  back  of  the  ticket. 

.  .  '.  Upon  that  which  was  given  to  the  passenger,  and 
which  he  read,  and  of  which  he  was  aware,  there  was  a  con- 
tract complete  and  self-contained,  without  reference  to  anything 
dehors.  Those  who  were  satisfied  to  hand  to  the  passenger 
such  a  contract  complete  upon  the  face  of  it,  and  to  receive  his 
money  upon  its  being  so  handed  to  him,  must  be  taken,  as  it 
seems  to  me,  to  have  made  that  contract,  and  that  contract 
only,  with  the  passenger;  and  the  passenger,  on  his  part, 
receiving  the  ticket  in  that  form,  and  without  knowing  of 
anything  beyond,  must  be  taken  to  have  made  a  contract 
according  to  that  which  was  expressed  and  shown  to  him. 
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It  seems  to  me  that  it  would  be  extremely  dangerous,  not 
merely  with  regard  to  contracts  of  this  description,  but  with 
regard  to  all  contracts,  if  it  were  to  be  held  that  a  document 
complete  upon  the  face  of  it  can  be  exhibited  as  between  two 
contracting  parties,  and,  without  any  knowledge  of  anything 
beside,  from  the  mere  circumstance  that  upon  the  back  of  that 
document  there  is  something  else  printed  which  has  not 
actually  been  brought  to  and  has  not  come  to  the  notice  of 
one  of  the  contracting  parties,  that  contracting  party  is  to  be 
held  to  have  assented  to  that  which  he  has  not  seen,  of  which 
he  knows  nothing,  and  which  is  not  in  any  way  ostensibly 
connected  with  that  which  is  printed  or  written  upon  the  face 
of  the  contract  presented  to  him. 

Lord  Chelmsford,  Lord  Hatherley,  and  Lord  O'Hagaii 
agreed. 

Appeal  dismissed. 


Nor  is  he  if  lie  does  not  know  that  the  document  contains 
conditions,  unless  the  offerer  has  done  what  was  reason- 
ably sufficient  to  give  notice  thereof. 

PARKER  v.  SOUTH  EASTERN  RAILWAY  CO.  (1876) 

[2  C.  P.  D.  416 ;  46  L.  J.  C.  P.  768.] 

The  plaintiff  deposited  his  bag  of  value  exceeding  £10  in 
the  defendants'  cloakroom,  paid  2<L,  and  received  a  ticket. 
On  the  face  of  the  ticket  was  printed  the  words,  "  See  back," 
and  on  the  back  was  a  notice  that  the  company  would  not  be 
responsible  for  a  package  beyond  £10.  The  bag  was  lost  or 
stolen. 

The  plaintiff  admitted  he  had  often  received  such  tickets, 
and  knew  there  was  printed  matter  on  them,  but  said  he  did 
not  know  what  it  was,  thinking  the  ticket  was  a  receipt  for  the 
money  paid,  or  evidence  that  the  company  had  received  his  bag. 
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The  learned  judge  asked  the  jury :  (1)  Did  the  plaintiff  read 
or  was  he  aware  of  the  special  conditions  upon  which  the 
article  was  deposited  ?  (2)  Was  the  plaintiff,  under  the 
circumstances,  under  any  obligation,  in  the  exercise  of  reason- 
able and  proper  caution,  to  read  or  to  make  himself  aware 
of  the  condition  ? 

The  jury  answered  both  the  questions  in  the  negative,  and 
judgment  was  directed  for  the  plaintiff. 

Held :  Misdirection.     The    second    question    should    have 
been :  Did  the  company  do  what  was  reasonably  sufficient  to 
give  the  plaintiff  notice  of  the  condition  ?     Order  for  a  new 
trial. 

MELLISH,  L.  J. :  In  an  ordinary  case,  where  an  action  is 
brought  on  a  written  agreement  which  is  signed  by  the 
defendant,  the  agreement  is  proved  by  proving  his  signature, 
and,  in  the  absence  of  fraud,  it  is  wholly  immaterial  that  he 
has  not  read  the  agreement,  and  does  not  know  its  contents. 
The  parties  may,  however,  reduce  their  agreement  into 
writing,  so  that  the  writing  constitutes  the  sole  evidence  of 
the  agreement,  without  signing  it ;  but  in  that  case  there  must 
be  evidence  independently  of  the  agreement  itself  to  prove 
that  the  defendant  has  assented  to  it.  In  that  case,  also,  if  it  is 
proved  that  the  defendant  has  assented  to  the  writing  constitut- 
ing the  agreement  between  the  parties,  it  is,  in  the  absence  of 
fraud,  immaterial  that  the  defendant  had  not  read  the  agree- 
ment, and  did  not  know  its  contents.  Now,  if  in  the  course 
of  making  a  contract  one  party  delivers  to  another  a  paper 
containing  a  writing,  and  the  party  receiving  the  paper  knows 
that  the  paper  contains  conditions  which  the  party  delivering 
it  intends  to  constitute  the  contract,  I  have  no  doubt  that  the 
party  receiving  the  paper  does,  by  receiving  and  keeping  it, 
assent  to  the  conditions  in  it,  although  he  does  not  read  them 
and  does  not  know  what  they  are.  .  .  .  [In  this  case,]  though  the 
plaintiff  admitted  that  he  knew  there  was  writing  on  the  back 
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of  the  ticket,  he  swore  not  only  that  he  did  not  read  it,  but 
that  he  did  not  know  or  believe  that  the  writing  contained 
conditions,  and  we  are  to  consider  whether,  under  those 
circumstances,  we  can  lay  down  as  a  matter  of  law  either  that 
the  plaintiff  is  bound  or  that  he  is  not  bound  by  the  conditions 
contained  in  the  ticket,  or  whether  his  being  bound  depends 
on  some  question  of  fact  to  be  determined  by  the  jury,  and 
if  so,  whether,  in  the  present  case,  the  right  question  was 
left  to  the  jury. 

Now,  I  am  of  opinion  that  we  cannot  lay  down,  as  a  matter 
of  law,  either  that  the  plaintiff  was  bound  or  that  he  was  not 
bound  by  the  conditions  printed  on  the  ticket,  from  the  mere 
fact  that  he  knew  there  was  writing  on  the  ticket,  but  did  not 
know  that  the  writing  contained  conditions.  I  think  there 
may  be  cases  in  which  a  paper  containing  writing  is  delivered 
by  one  party  to  another  in  the  course  of  a  business  transaction 
where  it  would  be  quite  reasonable  that  the  party  receiving 
it  should  assume  that  the  writing  contained  in  it  no  conditions 
and  should  put  it  in  his  pocket  unread.  For  instance,  if  a 
person  driving  through  a  turnpike-gate  received  a  ticket  upon 
paying  the  toll,  he  might  reasonably  assume  that  the  object 
of  the  ticket  was  that  by  producing  it  he  might  be  free  from 
paying  toll  at  some  other  turnpike-gate,  and  might  put  it  in 
his  pocket  unread.  On  the  other  hand,  if  a  person  who  ships 
goods  to  be  carried  on  a  voyage  by  sea  receives  a  bill  of  lading 
signed  by  the  master,  he  would  plainly  be  bound  by  it,  al- 
though afterwards  in  an  action  against  the  shipowner  for  the 
loss  of  the  goods,  he  might  swear  that  he  had  never  read  the 
bill  of  lading,  and  that  he  did  not  know  that  it  contained 
the  terms  of  the  contract  of  carriage,  and  that  the  shipowner 
was  protected  by  the  exceptions  contained  in  it.  Now,  the 
reason  why  the  person  receiving  the  bill  of  lading  would  be 
bound  seems  to  me  to  be  that  in  the  great  majority  of  cases 
persons  shipping  goods  do  know  that  the  bill  of  lading 
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contains  the  terms  of  the  contract  of  carriage ;  and  the  ship- 
owner, or  the  master  delivering  the  bill  of  lading,  is  entitled 
to  assume  that  the  person  shipping  goods  has  that  knowledge. 
It  is,  however,  quite  possible  to  suppose  that  a  person  who  is 
neither  a  man  of  business  nor  a  lawyer  might  on  some 
particular  occasion  ship  goods  without  the  least  knowledge 
of  what  a  bill  of  lading  was,  but  in  my  opinion  such  a  person 
must  bear  the  consequences  of  his  own  exceptional  ignorance. 
The  railway  company,  as  it  seems  to  me,  must  be  entitled 
to  make  some  assumptions  respecting  the  person  who  deposits 
luggage  with  them :  I  think  they  are  entitled  to  assume  that 
he  can  read,  and  that  he  understands  the  English  language, 
and  that  he  pays  such  attention  to  what  he  is  about  as  may 
be  reasonably  expected  from  a  person  in  such  a  transaction  as 
that  of  depositing  luggage  in  a  cloakroom.  The  railway  com- 
pany must,  however,  take  mankind  as  they  find  them,  and 
if  what  they  do  is  sufficient  to  inform  people  in  general  that 
the  ticket  contains  conditions,  I  think  that  a  particular  plaintiff 
ought  not  to  be  in  a  better  position  than  other  persons 
on  account  of  his  exceptional  ignorance  or  stupidity  or  care- 
lessness. But  if  what  the  railway  company  do  is  not  sufficient 
to  convey  to  the  minds  of  people  in  general  that  the  ticket 
contains  conditions,  then  they  have  received  goods  on  deposit 
without  obtaining  the  consent  of  the  person  depositing  them 
to  the  conditions  limiting  their  liability.  I  am  of  opinion, 
therefore,  that  the  proper  direction  to  leave  to  the  jury  in 
these  cases  is,  that  if  the  person  receiving  the  ticket  did  not 
see  or  know  that  there  was  writing  on  the  ticket,  he  is  not 
bound  by  the  conditions  ;  that  if  he  knew  there  was  writing,  and 
knew  or  believed  that  the  writing  contained  conditions,  then  he 
is  bound  by  the  conditions  ;  that  if  he  knew  there  was  writing 
on  the  ticket,  but  did  not  know  or  believe  that  the  writing 
contained  conditions,  nevertheless  he  would  be  bound,  if  the 
delivering  of  the  ticket  to  him  in  such  a  manner  that  he  could 
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see  there  was  writing  upon  it  was,  in  the  opinion  of  the  jury, 
reasonable  notice  that  the  writing  contained  conditions. 

BAGGALLAY,  L.J.,  agreed  that  the  suggested  questions  were 
the  correct  ones. 

BBAMWELL,  L.J.,  considered  that  defendants  were  entitled 
to  judgment  as  matter  of  law.  If  it  is  a  question  of  fact  he 
agreed  with  the  questions  suggested  by  Mellish,  L.J. 

Order  absolute  for  new  trial. 


What  is  "reasonably  sufficient'"  is  a  question  of  fact. 

RICHARDSON  SPENCE  &  CO.  &"  LORD  GOUGH  " 
STEAMSHIP  CO.  r.  ROWNTREE.     (1894) 

[[1894]  A.  C.  217  ;  63  L.  J.  Q.  B.  283.] 

The  plaintiff  (Eowntree)  paid  her  passage  money  and 
received  a  ticket  from  the  defendants  folded  so  that  no 
writing  was  visible  unless  she  opened  it.  Inside  were  a  great 
number  of  conditions,  one  of  which  limited  their  liability  for 
damage  to  the  passenger  or  his  luggage.  Action  for  damages 
for  personal  injury.  Jury  found  that  the  plaintiff  knew  there 
was  writing  or  printing  on  the  ticket,  but  did  not  know  that 
it  contained  conditions  relating  to  the  terms  of  the  contract 
of  carriage,  and  that  the  appellants  did  not  do  what  was. 
reasonably  sufficient  to  give  her  notice  of  the  conditions. 

Held,  affirming  Court  of  Appeal,  there  was  evidence  on 
which  the  jury  could  properly  find  as  they  did,  and  that  judg- 
ment was  rightly  entered  for  the  plaintiff  on  those  findings. 

Lord  HEBSCHELL,  L.C. :  My  Lords,  three  questions  were 
left  to  the  jury:  (1)  "Did  the  plaintiff  know  that  there  was 
writing  or  printing  on  the  ticket?"  That  question  they 
answered  in  the  affirmative.  (2)  "  Did  she  know  that  the 
writing  or  printing  on  the  ticket  contained  conditions  relating 
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to  the  terms  of  the  contract  of  carriage  ?  "  That  they  answered 
in  the  negative.  (3)  "  Did  the  defendants  do  what  was 
reasonably  sufficient  to  give  the  plaintiff  notice  of  the  con- 
dition ? "  They  answered  that  in  the  negative  also.  Now, 
those  are  questions  which  the  majority  of  the  Court  of  Appeal, 
in  the  case  of  Parker  v.  South  Eastern  Railway  Co.  (supra,  p. 
41),  pointed  out  by  their  judgment  ought  to  be  left  to  the  jury. 
That  was  a  case  in  its  broad  features  very  similar  to  this. 

My  Lords,  the  only  question  that  now  comes  before  this 
House  is  whether  there  was  any  evidence  to  go  to  the  jury 
upon  which  they  could  properly  find  the  answer  that  they  did 
to  the  last  two  questions.  Now,  what  are  the  facts  and  the 
only  facts  bearing  upon  this  question  which  were  proved 
before  the  jury  ?  That  the  plaintiff  paid  the  money  for  her 
passage  for  the  voyage  in  question  and  that  she  received  this 
ticket,  handed  to  her  folded  up  by  the  ticket  clerk,  so  that 
no  writing  was  visible  unless  she  opened  and  read  it.  There 
are  no  facts  beyond  those.  Nothing  was  said  to  draw  her 
attention  to  the  fact  that  this  ticket  contained  any  conditions  ; 
and  the  argument  of  the  appellants  is,  and  must  be,  this,  that 
where  there  are  no  facts  beyond  those  which  I  have  stated  the 
defendants  are  entitled,  as  a  matter  of  law,  to  say  that  the 
plaintiff  is  bound  by  those  conditions.  That,  my  Lords,  seems 
to  me  to  be  absolutely  in  the  teeth  of  the  judgment  in  the 
Court  of  Appeal  in  the  case  of  Parker  v.  South  Eastern  I  tail /mi/ 
Co.  with  which  I  entirely  agree ;  nor  does  it  seem  to  me  con- 
sistent with  the  case  of  Henderson  v.  Stevenson  (supra,  p.  39) 
in  your  Lordships'  House  when  that  case  is  carefully  con- 
sidered. I  therefore  move  your  Lordships  that  this  case  be 
dismissed  with  costs. 

Lord  ASHBOURNE  :  My  Lords,  I  also  quite  concur.  The 
ticket  in  question  in  this  case  was  for  a  steerage  passenger — 
a  class  of  people  of  the  humblest  description,  many  of  whom 
have  little  education,  and  some  of  them  none.  I  think,  having 
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regard  to  the  facts  here,  the  smallness  of  the  type  in  which 
the  alleged  conditions  were  printed,  the  ahsence  of  any  calling 
of  attention  to  the  alleged  conditions,  and  the  stamping  in  red 
ink  across  them,  there  was  quite  sufficient  evidence  to  justify 
the  learned  judge  in  letting  the  case  go  to  the  jury. 
Lords  Watson  and  Morris  concurred. 

Appeal  dismissed. 


Offer  remains  open  for  acceptance  till  withdrawn  or 
determined. 

BYRNE  v.  VAN  TIENHOVEN.    (1880) 
[5  C.  P.  D.  344 ;  49  L.  J.  C.  P.  316.] 

On  October  1st  defendants  wrote  from  Cardiff  offering  goods 
for  sale  to  the  plaintiffs  in  New  York.  Plaintiffs  received  offer 
on  the  llth  and  accepted  it  by  telegram  on  the  same  day  and 
by  letter  on  the  15th.  On  the  8th  October  defendants  wrote 
withdrawing  the  offer.  This  letter  reached  plaintiffs  on  the 
20th. 

Held  :  Withdrawal  too  late. 

LINDLEY,  J. :  There  is  no  doubt  that  an  offer  can  be  with- 
drawn before  it  is  accepted,  and  it  is  immaterial  whether  the 
offer  is  expressed  to  be  open  for  acceptance  for  a  given  time 
or  not :  Routlcdge  v.  Grant  (4  Bing.  653).  For  the  decision  of 
the  present  case,  however,  it  is  necessary  to  consider  two  other 
questions,  viz.  (1)  Whether  a  withdrawal  of  an  offer  has  any 
effect  until  it  is  communicated  to  the  person  to  whom  the  offer 
has  been  sent  ?  (2)  Whether  posting  a  letter  of  withdrawal 
is  a  communication  to  the  person  to  whom  the  letter  is  sent '? 

It  is  curious  that  neither  of  these  questions  appears  to  have 
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been  actually  decided  in  this  country.  As  regards  the  first 
question,  I  am  aware  that  Pothier  and  some  other  writers  of 
celebrity  are  of  opinion  that  there  can  be  no  contract  if  an 
offer  is  withdrawn  before  it  is  accepted,  although  the  with- 
drawal is  not  communicated  to  the  person  to  whom  the  offer 
has  been  made.  The  reason  for  this  opinion  is  that  there  is 
not,  in  fact,  any  such  consent  by  both  parties  as  is  essential  to 
constitute  a  contract  between  them.  Against  this  view,  how- 
ever, it  has  been  urged  that  a  state  of  mind  not  notified  cannot 
be  regarded  in  dealings  between  man  and  man ;  and  that  an 
uncommunicated  revocation  is  for  all  practical  purposes  and 
in  point  of  law  no  revocation  at  all.  This  is  the  view  taken  in 
the  United  States :  see  Tayloc  v.  Merchants  Fire  Insurance  Co. 
(How  Sup.  Ct.  Kep.  390),  cited  in  Benjamin  on  Sales,  pp. 
56-58,  and  it  is  adopted  by  Mr.  Benjamin.  The  same  view  is 
taken  by  Mr.  Pollock  in  his  excellent  work  on  Principles  of 
Contract,  ed.  ii.  p.  10,  and  by  Mr.  Leake  in  his  Digest  of  the 
Law  of  Contracts,  p.  43.  This  view,  moreover,  appears  to  me 
much  more  in  accordance  with  the  general  principles  of 
English  law  than  the  view  maintained  by  Pothier.  I  pass, 
therefore,  to  the  next  question,  namely,  whether  posting  the 
letter  of  revocation  was  a  sufficient  communication  of  it  to 
the  plaintiff. 

It  may  be  taken  as  now  settled  that  where  an  offer  is  made 
and  accepted  by  letters  sent  through  the  post,  the  contract  is 
completed  the  moment  the  letter  accepting  the  offer  is  posted, 
Harris'  case  (L.  R  7  Ch.  587),  Dimlop  v.  Higyins  (1  H.  L.  381), 
even  although  it  never  reaches  its  destination.  When,  how- 
ever, these  authorities  are  looked  at,  it  will  be  seen  that  they 
are  based  upon  the  principle  that  the  writer  of  the  offer  has 
expressly  or  impliedly  assented  to  treat  an  answer  to  him  by 
a  letter  duly  posted  as  a  sufficient  acceptance  and  notification 
to  himself,  or,  in  other  words,  he  has  made  the  post  office  his. 
agent  to  receive  the  acceptance  and  notification  of  it.  But  this 


OFFER   AND   ACCEPTANCE.  49 

principle  appears  to  me  to  be  inapplicable  to  the  case  of  the 
withdrawal  of  an  offer.     In  this  particular  case  I  can  find  no 
evidence  of  any  authority,  in  fact,  given  by  the  plaintiffs  to 
the  defendants  to  notify  a  withdrawal  of  their  offer  by  merely 
posting  a  letter;  and  there  is  no  legal  principle  or  decision 
which  compels  me  to  hold,  contrary  to  the  fact,  that  the  letter 
of  the  8th  of  October  is  to  be  treated  as  communicated  to  the 
plaintiff  on  that  day  or  on  any  day  before  the  20th,  when  the 
letter  reached   them.     But   before  that   letter   had   reached 
the  plaintiffs  they  had  accepted   the  offer,  both  by  telegram 
and  by  post ;  and  they  had  themselves  resold  the  tin  plates  at 
a  profit.     In  my  opinion  the  withdrawal  by  the  defendants 
on  the  8th  of  October  of  their  offer  of  the  1st  was  inoperative ; 
and  a  complete  contract  binding  on  both  parties  was  entered 
into  on  the  llth  of  October,  when  the  plaintiffs  accepted  the 
offer  of  the  1st,  which  they  had  no  reason  to  suppose  had  been 
withdrawn.     Before  leaving  this  part  of  the  case  it  may  be 
as  well  to  point  out  the  extreme  injustice  and  inconvenience 
which  any  other  conclusion  would  produce.     If  the  defendants' 
contention  were  to  prevail  no  person  who  had  received  an 
offer  by  post  and  had  accepted   it  would  know  his  position 
until  he  had  waited  such  a  time  as  to  be  quite  sure  that  a 
letter  withdrawing  the  offer  had  not   been  posted  before  his 
acceptance  of  it.     It  appears  to  me  that  both  legal  principles 
and   practical   convenience   require   that   a   person   who   has 
accepted  an  offer  not  known  to  him  to  have  been  revokeds 
shall  be  in  a  position  safely  to  act  upon  the  footing  that  the 
offer  and  acceptance  constitute  a  contract   binding  on  both 
parties. 

Judgment  for  the  plaintiffs. 


L.C. 
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Offer  is  determined  by  death  of  the  offerer ;   by  the  lapse  of 
the  time  prescribed  or  (if  none)  of  a  reasonable  time. 

RAMSGATE   HOTEL  CO.  v.  MONTEFIORE.    (1866) 
[L.  E.  1  Ex.  109  ;  35  L.  J.  Ex.  90.] 

On  June  8th  the  defendant  applied  for  shares  in  the 
plaintiff  company.  No  allotment  was  made  until  November 
23rd. 

The  Court  (Pollock,  C.B.,  Martin,  Channell,  Pigott,  BB.)  held 
that  the  allotment  must  be  made  within  reasonable  time,  and 
that  the  interval  from  June  to  November  was  not  reasonable, 
and  gave  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


An    offer    may  be  withdrawn   at  any  time  before   it  has 
been  accepted. 

COOKE  v.  OXLEY.    (1790) 
[3  T  B.  653.] 

This  was  an  action  upon  the  case ;  and  the  third  count  in  the 
declaration  upon  which  the  verdict  was  taken  stated  that  on,  etc., 
a  certain  discourse  was  had,  etc.,  concerning  the  buying  of  266 
hogsheads  of  tobacco;  and  on  that  discourse  the  defendant 
proposed  to  the  plaintiff  that  the  former  should  sell  and  de- 
liver to  the  latter  the  said  266  hogsheads  (at  a  certain  price), 
whereupon  the  plaintiff  desired  the  defendant  to  give  him  time 
to  agree  to  or  dissent  from  the  proposal  till  the  hour  of  four 
in  the  afternoon  of  that  day,  to  which  the  defendant  agreed ; 
and  thereupon  the  defendant  proposed  to  the  plaintiff  to  sell 
and  deliver  the  same  upon  the  terms  aforesaid,  if  the  plaintiff 
would  agree  to  purchase  them  upon  the  terms  aforesaid  and 
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would  give  notice  thereof  to  the  defendant  before  the  hour  of 
four  in  the  afternoon  of  that  day ;  the  plaintiff  averred  that 
he  did  agree  to  purchase  the  same  upon  the  terms  aforesaid, 
and  did  give  notice  thereof  to  the  defendant  before  the  hour  of 
four  in  the  afternoon  of  that  day ;  he  also  averred  that  he 
requested  the  defendant  to  deliver  to  him  the  said  hogsheads, 
and  offered  to  pay  to  the  defendant  the  said  price  for  the 
same,  yet  that  the  defendant  did  not,  etc. 

A  rule  having  been  obtained  to  show  cause  why  judgment 
should  not  be  arrested  on  the  ground  that  there  was  no  con- 
sideration for  the  defendant's  promise. 

Erskine  and  Wood  showed  cause. 

Lord  KENYON,  C.J. :  Nothing  can  be  clearer  than  that  at 
the  time  of  entering  into  this  contract  the  engagement  was 
all  on  one  side ;  the  other  party  was  not  bound  ;  it  was,  there- 
fore, nuclum  pactum. 

BULLEE,  J. :  It  is  impossible  to  support  this  declaration  in 
any  point  of  view.  In  order  to  sustain  a  promise,  there  must 
be  either  a  damage  to  the  plaintiff  or  an  advantage  to  the 
defendant ;  but  here  was  neither  when  the  contract  was  first 
made.  Then,  as  to  the  subsequent  time,  the  promise  can  only 
be  supported  on  the  ground  of  a  new  contract  made  at  four 
o'clock ;  but  there  is  no  pretence  for  that.  It  has  been  argued 
that  this  must  be  taken  to  be  a  complete  sale  from  the  time 
when  the  condition  was  complied  with :  but  it  was  not  com- 
plied with,  for  it  is  not  stated  that  the  defendant  did  agree 
at  four  o'clock  to  the  terms  of  the  sale ;  or  even  that  the 
goods  were  kept  till  that  time. 

GEOSE,  J. :  The  agreement  was  not  binding  on  the  plaintiff 
before  four  o'clock ;  and  it  is  not  stated  that  the  parties  came 
to  any  subsequent  agreement;  there  is,  therefore,  no  con- 
sideration for  the  promise. 

Rule  absolute. 
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OFFORD  •/•.  DAVIES  AND  ANOTHER.    (1862) 
[12  C.  B.  N.  S.  748.] 

This  was  an  action  upon  a  guarantee  in  the  following  terms : — 

"  We  the  undersigned,  in  consideration  of  your  discounting, 
at  our  request,  bills  of  exchange  for  Messrs.  Davies  &  Co., 
of  Newtown,  Montgomeryshire,  drapers,  hereby  jointly  and 
severally  guarantee  for  the  space  of  twelve  calendar  months 
the  due  payment  of  all  such  bills  of  exchange  to  the  extent 
of  ;£600.  And  we  further  jointly  and  severally  undertake  to 
make  good  any  loss  or  expenses  you  may  sustain  or  incur  in 
consequence  of  advancing  Messrs.  Davies  &  Co.  such  moneys." 

Before  the  plaintiff  had  advanced  any  sum  the  defendants 
countermanded  the  guarantee,  but  the  plaintiff  nevertheless 
advanced  money  on  bills  of  exchange  which  were  dishonoured. 

EELE,  C.J.,  delivering  the  judgment  of  the  Court  (Erie,  C.J., 
Williams,  Willes,  and  Byles,  JJ.) :  This  promise  by  itself 
creates  no  obligation.  It  is  in  effect  conditioned  to  be  binding 
if  the  plaintiff  acts  upon  it,  either  to  the  benefit  of  the 
defendant  or  to  the  detriment  of  himself.  But  until  the 
condition  has  been  at  least  in  part  fulfilled,  the  defendants 
have  the  power  of  revoking  it.  In  the  case  of  a  simple 
guarantee  for  a  proposed  loan,  the  right  of  revocation  before 
the  proposal  has  been  acted  on  did  not  appear  to  be  disputed. 
Then,  are  the  rights  of  the  parties  affected  either  by  the 
promise  being  expressed  to  be  for  twelve  months,  or  by  the 
fact  that  some  discounts  had  been  made  before  that  now 
in  question  and  repaid?  We  think  not.  The  promise  to 
repay  for  twelve  months  creates  no  additional  liability  on  the 
guarantor,  but,  on  the  contrary,  fixes  a  limit  in  time  beyond 
which  his  liability  cannot  extend.  And  with  respect  to  other 
discounts,  which  had  been  repaid,  we  consider,  each  discount 
as  a  separate  transaction  creating  a  liability  on  the  defendant 
till  it  is  repaid,  and,  after  repayment,  leaving  the  promise  to 
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have  the  same  operation  that  it  had  before  any  discount  was 
made  and  no  more. 

Judgment  for  the  defendants. 


But  the  revocation  must  be  communicated  before  acceptance. 
A  letter  withdrawing  offer  is  not  communicated  until 
actually  received. 

BYRNE  v.  VAN  TIENHOVEN. 

[See  p.  47.] 


Qucere :  Is  it  sufficient  if  the  knowledge  comes  through  a 

third  person  independent  of  the  offerer? 
Semble :  It  must  at  any  rate  come  from  a  reasonable  source, 

and  be  such  that  ordinary  business  men  would  act  on. 

DICKINSON  v.  DODDS.     (1876) 
[L.  B.  2  Ch.  D.  463 ;  45  L.  J.  Oh.  777.] 

On  Wednesday,  10th  June,  1874,  the  defendant  offered  in 
writing  to  sell  a  house  to  the  plaintiff  for  £800,  "  the  offer  to 
be  left  open  until  Friday,  9  a.m." 

On  Thursday  afternoon  the  plaintiff  was  informed  by  a 
Mr.  Berry  that  the  defendant  had  agreed  to  sell  the  property 
to  one  Thomas  Allan.  Thereupon  the  plaintiff  sent  to  the 
defendant  a  formal  acceptance  of  the  offer. 

The  plaintiff  prayed  for  specific  performance. 

JAMES,  L. J. :  The  document,  though  beginning  "  I  hereby 
agree  to  sell,"  was  nothing  but  an  offer,  and  was  only  intended 
to  be  an  offer,  for  the  plaintiff  himself  tells  us  that  he  required 
time  to  consider  whether  he  would  enter  into  an  agreement 
or  not.  .  .  .  The  plaintiff  being  minded  not  to  complete  the 
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bargain  at  that  time  added  this  memorandum :  "  This  offer 
to  be  left  over  until  Friday,  9  o'clock  a.m.,  12th  June,  1874." 
That  shows  it  was  only  an  offer.  ...  It  is  clear  settled  law  on 
one  of  the  clearest  principles  of  law  that  this  promise,  being 
a  mere  nudnm  pactnm,  was  not  binding,  and  that  at  any 
moment  before  a  complete  acceptance  by  Dickinson  of  the 
offer,  Dodds  was  as  free  as  Dickinson  himself.  Well,  that 
being  the  state  of  things,  it  is  said  that  the  only  mode  in 
which  Dodds  could  assert  that  freedom  was  by  actually  and 
distinctly  saying  to  Dickinson,  "Now  I  withdraw  my  offer." 
It  appears  to  me  that  there  is  neither  principle  nor  authority 
for  the  proposition  that  there  must  be  an  express  and  actual 
withdrawal  of  the  offer,  or  what  is  called  a  retractation.  It 
must,  to  constitute  a  contract,  appear  that  the  two  minds 
were  at  one  at  the  same  moment  of  time,  that  is,  that  there 
was  an  offer  continuing  up  to  the  time  of  the  acceptance.  If 
there  was  not  such  a  continuing  offer,  then  the  acceptance 
comes  to  nothing.  Of  course,  it  may  well  be  that  the  one 
man  is  bound  in  some  way  or  other  to  let  the  other  man  know 
that  his  mind  with  regard  to  the  offer  has  been  changed ;  but 
in  this  case,  beyond  all  question,  the  plaintiff  knew  that  Dodds 
was  110  longer  minded  to  sell  the  property  to  him  as  plainly 
and  clearly  as  if  Dodds  had  told  him  in  so  many  words,  •'  I 
withdraw  the  offer."  This  is  evident  from  the  plaintiff's  own 
statements  in  the  bill. 

It  is  to  my  mind  quite  clear  that  before  there  was  any 
attempt  at  acceptance  by  the  plaintiff,  he  was  perfectly  well 
aware  that  Dodds  had  changed  his  mind,  and  that  he  had  in 
fact  agreed  to  sell  the  property  to  Allan.  It  is  impossible, 
therefore,  to  say  there  was  ever  that  existence  of  the  same 
mind  between  the  two  parties  which  is  essential  in  point  of 
law  to  the  making  of  an  agreement.  I  am  of  opinion,  there- 
fore, that  the  plaintiff  has  failed  to  prove  that  there  was 
any  binding  contract  between  Dodds  and  himself. 
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MELLISH,  L.J. :  I  am  of  the  same  opinion.  If  an  offer  has 
been  made  for  the  sale  of  property,  and  before  that  offer  is 
accepted,  the  person  who  has  made  the  offer  enters  into  a 
binding  agreement  to  sell  the  property  to  somebody  else,  and 
the  person  to  whom  the  offer  was  first  made  receives  notice 
in  some  way  that  the  property  has  been  sold  to  another 
person,  can  he  after  that  make  a  binding  contract  by  the 
acceptance  of  the  offer  ?  I  am  of  opinion  that  he  cannot. 
The  law  may  be  right  or  wrong  in  saying  that  a  person  who 
has  given  to  another  a  certain  time  within  which  to  accept 
an  offer  is  not  bound  by  his  promise  to  give  that  time ;  but,  if 
he  is  not  bound  by  that  promise,  and  may  still  sell  the  property 
to  some  one  else,  and  if  it  be  the  law  that,  in  order  to  make  a 
contract,  the  two  minds  must  be  in  agreement  at  some  one 
time,  that  is,  at  the  time  of  the  acceptance,  how  is  it  possible 
that  when  the  person  to  whom  the  offer  has  been  made  knows 
that  the  person  who  has  made  the  offer  has  sold  the  property 
to  some  one  else,  and  that,  in  fact,  he  has  not  remained  in 
the  same  mind  to  sell  it  to  him,  he  can  be  at  liberty  to  accept 
the  offer  and  thereby  make  a  binding  contract  ?  It  seems  to 
me  that  would  be  simply  absurd.  ...  I  am  clearly  of  opinion 
that  just  as  when  a  man  who  has  made  an  offer  dies  before 
it  is  accepted  it  is  impossible  that  it  can  then  be  accepted,  so 
when  once  the  person  to  whom  the  offer  was  made  knows  that 
the  property  has  been  sold  to  some  one  else  it  is  too  late  for 
him  to  accept  the  offer. 

Baggallay,  L.J.,  agreed. 

NOTE. — In  so  far  as  case  decides  that  mere  sale  or  mental 
withdrawal  uncommunicated  is  sufficient,  this  case  is  clearly  in- 
consistent with  Byrne's  case  (p.  47),  and  with  Henthorn  v.  Eraser 
(p.  20). 
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Contract  dates  from  acceptance  and  does  not  relate  back  to 
date  of  proposal. 

FELTHOUSE   /.    BINDLEY. 
[See  p.  3.] 


An  offer  can  only  be  accepted  by  the  person  or  persons  to 
whom  it  is  made. 

BOULTON  v.   JONES.    (1857) 

[2  H.  &  N.  564 ;  27  L.  J.  Ex.  117.] 

Action  for  goods  sold.     Plea  never  indebted. 

The  defendant,  who  had  been  in  the  habit  of  dealing  with 
one  Brocklehurst,  and  with  whom  they  had  a  running  account, 
sent  a  written  order  for  goods  directed  to  one  Brocklehurst. 
The  plaintiff,  who  earlier  on  the  same  day  had  bought  B's 
business,  executed  the  order  without  giving  the  defendant  any 
notice  that  the  goods  were  not  supplied  by  Brocklehurst. 

A  verdict  was  found  for  the  plaintiff,  and  leave  given  to  the 
defendant  to  move  to  enter  a  verdict  for  them. 

POLLOCK,  C.B. :  The  point  raised  is,  whether  the  facts 
proved  did  not  show  an  intention  on  the  part  of  the  defendant 
to  deal  with  Brocklehurst.  It  is  a  rule  of  law,  that  if  a  person 
intends  to  contract  with  A,  B  cannot  give  himself  any  right 
under  it.  Possibly  Brocklehurst  might  have  adopted  the  act 
of  the  plaintiff  in  supplying  the  goods,  and  maintained  an 
action  for  their  price.  But  since  the  plaintiff  has  chosen  to 
sue,  the  only  course  the  defendant  could  take  was  to  plead 
that  there  was  no  contract  with  him. 

MABTIN,  B. :  This  is  not  a  case  of  principal  and  agent.  If 
there  was  any  contract  at  all,  it  was  not  with  the  plaintiff. 
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BKAMWELL,  B. :  When  a  contract  is  made,  in  which  the 
personality  of  the  contracting  party  is  or  may  be  of  import- 
ance, as  a  contract  with  a  man  to  write  a  book,  or  the  like, 
or  where  there  might  be  a  set-off,  no  other  person  can  inter- 
pose and  adopt  the  contract.  As  to  the  difficulty  that  the 
defendants  need  not  pay  anybody,  I  do  not  see  why  they 
should,  unless  they  have  made  a  contract  either  express  or 
implied. 

CHANNELL,  B. :  In  order  to  entitle  the  plaintiff  to  recover  he 
must  show  that  there  was  a  contract  with  himself.  The  order 
was  given  to  the  plaintiff's  predecessor  in  business.  The 
plaintiff  executes  it  without  notifying  to  the  defendant  who 
it  was  who  executed  the  order.  When  the  invoice  was 
delivered  in  the  name  of  the  plaintiff,  it  may  be  that  the 
defendant  was  not  in  a  situation  to  return  the  goods. 

Rule  absolute. 


But  the  offer  may  be  made  to  any  one  who  accepts. 

CARLILL  v.  THE   CARBOLIC   SMOKE    BALL  CO. 

[See  ante,  p.  10.] 


Acceptance  must  be  unqualified  and  correspond  with  the 
terms  of  the  offer. 

HONEYMAN  v.  MARRYAT.    (1857) 
[6  H.  L.  112;  26  L.  J.  Ch.  619.] 

Honeyman,    through    his    solicitor,    offered    to    purchase 
Marryat's  estate  for  a  certain  sum  of  money. 
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In  reply,  Marryat's  solicitor  wrote :  "  Mr.  Marryat  has 
authorised  us  to  accept  the  offer,  subject  to  the  terms  of  a 
contract  being  arranged  between  his  solicitor  and  yourself. 
Mr.  Marryat  requires  a  deposit  of  from  £1200  to  £1500,  and 
the  purchase  to  be  completed  at  Midsummer-day  next."  A 
long  correspondence  ensued,  Marryat  insisting  on  £1500 
deposit,  and  on  the  27th  April  as  the  day  for  completing  the 
purchase.  These  not  being  complied  with,  he  filed  his  bill 
alleging  the  offer  and  his  letter  as  constituting  a  valid 
contract. 

The  MASTER  OF  THE  KOLLS  held  that  the  words  "  subject  to 
the  terms  of  the  contract  being  arranged  between  his  solicitor 
and  yourself"  prevented  the  letter  from  constituting  an 
absolute  contract,  and  dismissed  the  bill. 

Marryat  appealed. 

When  the  appeal  called  on  no  one  appeared  for  the 
appellant. 

The  LORD  CHANCELLOR  :  If  no  one  appears  for  the  appellant 
we  must  dismiss  the  appeal,  with  costs. 

Lord  WENSLEYDALE  :  There  certainly  was  no  complete 
contract  in  this  case. 

Appeal  dismissed. 


HUSSEY  v.  HORNE-PAYNE.    (1879) 
[4  A.  C.  311.] 

EARL  CAIRNS,  L.C.,  suggested  that  the  words  "  subject  to 
the  title  being  approved  by  our  solicitor"  would  not  affect 
a  contract  for  the  sale  of  land  otherwise  complete  in  itself. 
...  I  am  disposed  to  look  upon  the  words  as  meaning 
nothing  more  than  a  guard  against  its  being  supposed  that 
the  title  was  to  be  accepted  without  investigation,  as  meaning, 
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in  fact,  the  title  must  be  investigated  and  approved  of  in 
the  usual  way,  which  would  be  by  the  solicitor  of  the  pur- 
chaser. Of  course,  that  would  be  subject  to  any  objection 
which  the  solicitor  made  being  submitted  to  decision  by  a 
proper  Court,  if  the  objection  was  not  agreed  to. 


A  counter  offer  is  tantamount  to  a  refusal  and  the 
publication  of  a  new  offer. 

HYDE  v.  WRENCH.    (1840) 
[3  Beav.  334.] 

On  June  6th  defendant  offered  (in  writing)  to  sell  his  farm  for 
£1000.  On  receipt  of  this,  the  plaintiff  offered  to  give  £950, 
which  offer  the  defendant,  after  a  few  days'  consideration, 
refused.  On  receipt  of  this  refusal,  plaintiff  at  once  wrote, 
accepting  the  offer  to  sell  for  £1000. 

If  eld :  No  contract. 

The  MASTEE  OF  THE  BOLLS  :  Under  the  circumstances  stated 
in  this  bill,  I  think  there  exists  no  valid  binding  contract 
between  the  parties  for  the  purchase  of  the  property.  The 
defendant  offered  to  sell  it  for  £1000,  and  if  that  had  been 
at  once  unconditionally  accepted,  there  would  undoubtedly 
have  been  a  perfect  binding  contract ;  instead  of  that,  the 
plaintiff  made  an  offer  of  his  own,  to  purchase  the  property 
for  £950,  and  he  thereby  rejected  the  offer  previously  made 
by  the  defendant.  I  think  that  it  was  not  afterwards 
competent  for  him  to  revive  the  proposal  of  the  defendant, 
by  tendering  an  acceptance  of  it ;  and  that,  therefore,  there 
exists  no  obligation  of  any  sort  between  the  parties. 
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To  be  a  contract,  the  terms  of  agreement  must  be  certain,  or 
capable  of  being  made  certain. 

GUTHING  v.  LYNN.    (1831) 
[2  B.  &  Ad.  232.] 

Action  in  assumpsit  on  warranty  of  a  horse.  The  declaration 
alleged  that  in  consideration  that  the  plaintiff  would  buy  of 
the  defendant  a  certain  horse  for  the  sum  of  £63  the 
defendant  promised  that  the  horse  was  sound;  and  it  was 
averred  that  the  plaintiff  did  buy,  but  that  the  horse  was  not 
sound. 

At  the  trial  the  bargain  proved  was  for  sixty  guineas,  and 
that  if  the  horse  was  lucky  to  the  plaintiff  he  would  give  £5 
more,  or  the  buying  of  another  horse. 

A  nonsuit  was  asked  for,  on  the  ground  that-  •  the 
contract  proved  was  different  from  that  stated  in  the 
declaration. 

Held :  There  was  no  variance,  the  conditional  promise 
being  too  vague  to  be  legally  enforced,  and  not  amounting  in 
point  of  law  to  a  promise. 

Lord  TENTEEDBN,  C.J. :  The  substantial  and  operative  part 
of  the  consideration  is  sufficiently  alleged  in  the  declaration, 
namely,  that  the  plaintiff  should  purchase  a  certain  horse 
and  pay  for  it  £63.  The  remaining  part,  that  if  the  horse 
proved  lucky,  the  plaintiff  should  give  £5  more,  or  the 
buying  of  another  horse,  is  much  too  loose  and  vague  to  be 
considered  in  a  court  of  law.  Who  is  to  say  under  what 
circumstances  a  horse  shall  be  said  to  have  proved  "  lucky  "  ? 
.  .  .  But  admitting  that  this  could  be  ascertained,  how  could 
the  contract  to  give  £5  or  the  buying  of  another  horse  be 
enforced  ?  It  is  at  the  option  of  the  contracting  party  to  do 
either ;  and  what  could  be  made  of  an  action  for  not  buying 
another  horse  ?  The  party  sued  might  say  he  was  ready  to  buy, 
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but  too  much  was  asked.  We  must  suppose  the  substantial  part 
of  the  contract  to  be  that  declared  upon,  and  consider  the  rest 
as  amounting  merely  to  one  of  those  honorary  engagements 
which  seem  very  much  to  prevail  amongst  persons  in  this 
way  of  business. 

The    remainder    of    the    Court,    Littledale,    Parke,     and 
Patterson,  JJ.,  concurred. 


TAYLOR  v.  PORTINGTON.     (1855) 
[7  De  G.  M.  &  G.  328.] 

Defendant  wrote  to  plaintiff,  offering  to  take  a  lease  of 
plaintiff's  house  for  three  years  at  a  rent  of  £85,  "  if  put  into 
thorough  repair,"  and  the  drawing-rooms  "  handsomely  deco- 
rated according  to  the  present  style." 

Plaintiff  wrote  accepting  this  offer. 

Disputes  having  arisen  as  to  the  repairs,  defendant  refused 
to  take  the  lease,  and  this  suit  was  instituted.  The  Master  of 
the  Rolls  held  there  was  a  valid  contract,  and  decreed  specific 
performance. 

The  defendant  appealed. 

Held,  too  uncertain  for  Court  to  enforce. 

The  Lord  Chief  Justice  KNIGHT  BRUCE:  It  appears  to  me 
that  the  expressions  "  if  put  into  thorough  repair,"  and  "  the 
drawing-rooms  we  should  require  to  be  handsomely  decorated 
according  to  the  present  style ;  paint  is  required  both  inside 
and  outside,  although  perhaps  for  some  parts  one  coat  might 
be  sufficient,"  have  imported  uncertainty  into  what  might 
otherwise  have  amounted  to  an  agreement  sufficiently  definite 
for  the  Court  to  enforce.  That  uncertainty  has  not  been 
removed,  and  I  think  that  the  bill  should  have  been  dismissed ; 
but  as  the  defendant's  conduct  appears  to  have  been  rather 
unreasonable,  the  bill  will  be  dismissed  without  costs. 

Lord  Justice  Turner  concurred. 
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ROBERTS  r.  SMITH.     (1859) 
[4  H.  &  N.  315 ;  28  L.  J.  Ex.  164.] 

Plaintiff  wrote  to  defendant :  "  I  agree  to  accept  the  ap- 
pointment as  secretary  of  the  Cotton  Mills  Company  upon 
the  following  terms,  viz.  first,  a  salary  of  £300  per  annum, 
commencing  at  the  present  date,  if  the  Company  be  com- 
pletely registered  and  put  into  operation ;  if  not,  I  shall  be 
satisfied  with  any  remuneration  for  my  time  and  labour  you 
may  think  me  deserving  of  and  your  means  can  afford." 

The  defendant  wrote  accepting  these  terms  and  adding,  "  It 
is  distinctly  agreed  and  understood  that  if  the  Company  is 
not  formed  and  carried  out,  that  part  of  your  letter  which 
alludes  to  your  salary  be  null  and  void,  and  that  at  the  expira- 
tion of  three  months  it  is  entirely  left  to  me  to  give  unto  you 
such  sum  of  money  as  I  may  deem  right  as  compensation  for 
labour  done  in  the  event  of  the  Company  not  being  carried 
out." 

The  plaintiff  rendered  some  services,  but  the  company 
was  never  registered,  and  the  undertaking  was  ultimately 
abandoned. 

Held  :  No  contract  upon  which  plaintiff  could  recover  com- 
pensation for  his  labour. 

MARTIN,  B. :  The  question  depends  on  the  true  construction 
of  two  letters.  (Read  plaintiffs.)  There  is  therefore  a  distinct 
offer  by  the  plaintiff  that  he  will  enter  into  the  service  and 
perform  the  duties  of  secretary  upon  these  terms,  and  that  he 
will  be  satisfied  with  any  remuneration  which  the  defendants 
may  think  him  deserving  of  and  they  can  afford.  It  is  true 
that  there  was  an  expectation  by  the  plaintiff  that  he  should 
receive  some  remuneration,  but  that  was  not  a  matter  of  right 
— he  trusted  to  the  honour  of  the  defendants  to  pay  him  such 
a  sum  as  they  thought  fit.  ...  In  reason  and  common  sense, 
that  is  a  liability  in  honour,  and  not  a  liability  by  contract.  .  .  . 
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(He  then  read  defendant's  letter.)  It  is  impossible  for  any 
one  to  state  more  distinctly  that  the  compensation  to  be  paid 
to  the  plaintiff  is  to  be  left  entirely  in  the  discretion  of  the 
defendant.  Two  cases  were  cited,  Taylor  v.  Brewer  (1  M.  & 
Sel.  208)  and  Bryant  v.  Flight  (6  M.  &  W.  114) ;  and,  if  I  were 
called  upon  to  say  which  was  rightly  decided,  I  should  adopt 
Taylor  v.  Brewer.  It  is  not  necessary  to  express  an  opinion 
on  the  other  case ;  but  my  impression  is  that  the  view  of 
Parke,  B.,  is  correct,  and  that  of  the  other  judges  is  incorrect. 

BRAMWELL,  B. :  The  only  case  on  which  the  plaintiff  can 
rely  is  Bryant  v.  Flight.  It  is  not  necessary  to  say  whether  I 
agree  with  the  majority  of  the  Court  or  with  Parke,  B.,  for 
that  case  is  manifestly  distinguishable  from  the  present.  The 
plaintiffs  letter  is  capable  of  this  interpretation  :  "  I  agree  to 
enter  into  your  service  and  be  your  manager :  you  shall  pay 
me  a  not  unreasonable  amount,  and  that  amount  I  leave  to 
you,  instead  of  being  at  liberty  to  ask  a  jury  whether  it 
is  reasonable.  If  you  give  it,  I  am  content  to  take  it."  Here 
the  plaintiff  has  stipulated  that  his  remuneration  shall  be 
entirely  in  the  hands  of  the  defendant,  and  it  is  probable  that 
he  was  content  to  do  the  work  for  a  short  time  without  pay- 
ment, for  the  chance  of  ultimately  becoming  secretary  at  £300 
a  year. 

Watson,  B.,  agreed. 

Rule  absolute. 


CHAPTEB   II. 

CONSIDERATION. 

Necessary  in  every  Contract  unless  under  Seal 

RANN  v.  HUGHES.    (1778) 
[7  T.  E.  350.] 

THIS  was  an  action  against  the  defendant,  the  administratrix 
of  J.  Hughes,  deceased,  on  a  personal  promise  by  her  to  pay 
a  debt  payable  by  the  deceased. 

The  only  consideration  alleged  was  that  she  was  liable  to 
pay  as  executrix. 

The  Court  held  there  was  no  consideration  for  the  promise, 
which  was  therefore  not  enforceable. 

The  House  of  Lords  proposed  the  following  question  to  the 
judges :  "  Whether  sufficient  matter  appeared  upon  the  declara- 
tion to  warrant  after  verdict  the  judgment  against  the  defen- 
dant in  her  personal  capacity." 

SKINNER,  L.C.B.  (delivered  the  opinion  of  the  judges)  :  It 
is  undoubtedly  true  that  every  man  is  by  the  law  of  nature 
bound  to  fulfil  his  engagements.  It  is  equally  true  that  the 
law  of  this  country  supplies  no  means  nor  affords  any  remedy, 
to  compel  the  performance  of  an  agreement  made  without 
sufficient  consideration,  such  agreement  is  nudnm  pacttim  ex 
quo  non  oritur  actio  ;  and  whatsoever  may  be  the  sense  of  this 
maxim  in  the  civil  law  it  is  in  the  last-mentioned  sense  only 
that  it  is  to  be  understood  in  our  law.  The  being  indebted  is 
of  itself  a  sufficient  consideration  to  ground  a  promise,  but  the 
promise  must  be  coextensive  with  the  consideration,  unless 
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some  particular  consideration  of  fact  can  be  found  here  to 
warrant  the  extension  of  it  against  the  defendant  in  her  own 
capacity.  If  a  person  indebted  in  one  right,  in  consideration 
of  forbearance  for  a  particular  time,  promise  to  pay  in  another 
right,  this  convenience  will  be  a  sufficient  consideration  to 
warrant  an  action  against  him  or  her  in  the  latter  right ;  but 
here  no  sufficient  consideration  occurs  to  support  this  demand 
against  her  in  her  personal  capacity;  for  she  derives  no 
advantage  or  convenience  from  the  promise  here  made.  But 
it  is  said  that  if  this  promise  is  in  writing  that  takes  away  the 
necessity  of  a  consideration  and  obviates  the  objection  of 
nil  (him  pactam,  for  that  cannot  be  where  the  promise  is  put 
in  writing. 

All  contracts  are  by  the  law  of  England  distinguished  into 
agreements  by  specialty  and  agreements  by  parol;  nor  is 
there  -any  such  third  class,  as  some  of  the  counsel  have 
endeavoured  to  maintain,  as  contracts  in  writing.  If  they  be 
merely  written  and  not  specialties,  they  are  parol,  and  a  con- 
sideration must  be  proved.  But  it  is  said  that  the  Statute  of 
Frauds  has  taken  away  the  necessity  of  any  consideration  in 
this  case;  the  Statute  of  Frauds  was  made  for  the  relief  of 
personal  representatives  and  others,  and  did  not  intend  to 
charge  them  further  than  by  Common  Law  they  were  charge- 
able. (His  Lordship  here  observed  upon  the  case  of  Pillans  v. 
Van  Microp  (a)  and  the  case  of  Lofts  v.  Williamson,  Mich.  16 
O.  3  in  B.  K. ;  and  so  far  as  those  cases  went  on  the  doctrine 
of  midum  pactum  he  seemed  to  intimate  that  they  were 
erroneous.  He  said  that  all  his  brothers  concurred  with  him.) 

The  judgment  of  the  Exchequer  Chamber  dismissing  the 
action  was  affirmed. 

(a)  In  Pillans  v.  Van  Mierop  (17G5)  (3  Burr.  1664  or  Finch's  Leading 
Cases,  p.  263),  Lord  Mansfield  considered  that  commercial  contracts  in  writing 
needed  no  consideration  on  the  ground  that  consideration  was  only  needed 
as  evidence  oi  intention,  and  where  there  was  writing  evidence  would  not  be 
necessary. 

L.C.  F 


66  CASES   ON  THE  LAW  OF  CONTRACTS. 

If  there  be  some  consideration  the  law  will  not  enter  into  an 
inquiry  as  to  its  adequacy. 

BOLTON  v.  MADDEN.     (1873) 
[L.  B.  9  Q.  B.  55.] 

The  plaintiff  and  defendant  were  subscribers  to  a  charity, 
the  objects  of  which  were  elected  by  the  subscribers,  who  had 
votes  proportioned  in  number  to  the  amount  of  their  subscrip- 
tions. The  plaintiff  and  defendant  expressly  agreed  that  if 
the  plaintiff  would  give  twenty-eight  votes  for  an  object  of  the 
charity  whom  the  defendant  favoured  the  defendant  would  at 
the  next  election  give  twenty-eight  votes  for  such  an  object  of 
the  charity  as  the  plaintiff  should  then  favour. 

The  plaintiff  performed  his  part,  but  the  defendant  refused 
to  vote  for  the  plaintiffs  candidate.  The  plaintiff  thereupon 
subscribed  £7  7s.  to  the  charity  so  as  to  obtain  twenty- eight 
more  votes,  which  he  used  in  lieu  of  those  the  defendant  had 
promised,  and  brought  an  action  in  the  Lord  Mayor's  Court  to 
recover  the  £7  7s.  The  jury  so  assessed  the  damages  (if  any). 
The  judge  ordered  a  nonsuit,  with  leave  to  the  plaintiff  to  move 
to  enter  judgment  for  that  amount. 

The  judgment  of  the  Court  (Blackburn,  Mellor  and  Quain, 
JJ.)  was  delivered  by  Blackburn,  J. : — 

There  can  be  no  doubt  that  there  was  an  express  promise 
by  the  defendant  and  a  breach  of  that  promise  ;  but  the  doubt 
raised  was,  whether  the  consideration  was  such  as  to  make 
that  promise  enforceable  at  law. 

The  general  rule  is,  that  executory  agreement,  by  which  the 
plaintiff  agrees  to  do  something  on  the  terms  that  the  defendant 
agrees  to  do  something  else,  may  be  enforced,  if  what  the 
plaintiff  has  agreed  to  do  is  "  either  for  the  benefit  of  the 
defendant  or  to  the  trouble  or  prejudice  of  the  plaintiff: "  see 
Com.  Dig.  Action  on  the  case  in  assumpsit,  B.  1.  If  it  be 
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either,  the  adequacy  of  the  consideration  is  for  the  parties  to 
consider  at  the  time  of  making  the  agreement,  not  for  the 
Court  when  it  is  sought  to  be  enforced.  The  argument  for 
the  defendant  was  that  the  subscriber  to  a  charity  is  under  an 
obligation  to  give  his  votes  for  the  best  object,  and  that  the 
plaintiff,  if  he  gave  his  votes  at  the  first  election  to  what  he 
thought  the  best  candidate,  incurred  neither  trouble  nor 
prejudice,  so  that  there  was  in  point  of  view  no  consideration ; 
and  if  he  gave  his  votes  to  the  candidate  whom  he  did  not 
think  the  best,  the  whole  agreement  was  void  as  against  public 
policy.  But  though  some  of  us,  at  least,  much  disapprove  of 
this  kind  of  traffic,  we  can  find  no  legal  principle  to  justify  us 
in  holding  that  the  subscriber  to  a  charity  may  not  give  his 
votes  as  he  pleases,  answering  only  to  his  own  conscience  and 
reputation  for  the  way  he  exercises  his  power. 

Rule  absolute  to  enter  judgment  for  the  plaintiff. 


BAINBRIDGE  v.  FIRMSTONE.    (1838) 
[8  A.  &  E.  743 ;  1  P.  &  D.  2.] 

Assumpsit.  The  declaration  stated  that,  in  consideration 
that  plaintiff,  at  the  request  of  defendant,  had  consented  to 
allow  defendant  to  weigh  two  boilers  of  the  plaintiff,  defen- 
dant promised  that  he  would,  within  a  reasonable  time  after 
the  weighing,  give  them  up  in  as  perfect  condition  as  they 
were  at  the  time  of  the  consent;  that  the  defendant  did  so 
weigh  them,  but  did  not  give  them  up,  etc.,  but  left  them  in 
many  different  pieces  whereby  plaintiff  had  been  put  to  great 
trouble,  etc. 

Plea,  Non-assumpsit. 

On  trial  before  Lord  Denman,  C.J.,  verdict  was  found  for 
the  plaintiff. 
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John  Baylcy  now  moved  in  arrest  of  judgment.  The 
declaration  shows  no  consideration.  It  does  not  appear  that 
the  defendant  was  to  receive  any  remuneration. 

Lord  DENMAN,  C.J. :  It  seems  to  me  that  the  declaration 
is  well  enough.  The  defendant  had  some  reason  for  wishing 
to  weigh  the  boilers,  and  he  could  do  so  only  by  obtaining 
permission  from  the  plaintiff,  which  he  did  obtain  by  promising 
to  return  them  in  good  condition.  We  need  not  inquire  what 
benefit  he  expected  to  derive.  The  plaintiff  might  have  given 
or  refused  leave. 

PATTESON,  J. :  The  consideration  is,  that  the  plaintiff,  at  the 
defendant's  request,  had  consented  to  allow  the  defendant  to 
weigh 'the  boilers.  I  suppose  the  defendant  thought  he  had 
some  benefit ;  at  any  rate,  there  is  a  detriment  to  the  plaintiff 
from  his  parting  with  the  possession  for  even  so  short  a  time. 

Williams  and  Coleridge,  JJ.,  concurred. 

Rule  refused. 

NOTE.— In  De  La  Sere  v.  Pearsons,  Ltd.  ([1908]  1  K.  B.  280), 
the  defendants,  newspaper  proprietors,  advertised  in  their  paper 
that  their  city  editor  would  answer  inquiries  from  readers  of  the 
paper  desiring  financial  advice.  The  plaintiff  wrote  asking  for 
a  safe  investment  for  £800,  and  also  for  name  of  a  "  good  stock- 
broker." Defendants  sent  name  of  an  outside  broker. 

Held,  contract  to  use  reasonable  care  in  selection  of  a  good 
stockbroker. 

VAUGHAN  WILLIAMS,  L.J. :  The  questions  and  answers  were, 
if  defendants  chose,  to  be  inserted  in  their  paper  as  published, 
such  publication  might  obviously  bave  a  tendency  to  increase  the 
sale  of  defendants'  paper.  I  think  that  tbis  offer,  when  accepted, 
resulted  in  a  contract  for  good  consideration. 
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A  past  benefit  is  not  a  good  consideration  for  a  subsequent 

promise. 

ROSCORLA  v.  THOMAS.    (1842) 
[3  Q.  B.  234 ;  2  G.  &  D.  10 ;  11  L.  J.  Q.  B.  214.] 

Assumpsit.  The  declaration  stated  that  in  consideration 
that  plaintiff  at  the  request  of  the  defendant  had  bought  a 
horse  of  defendant,  defendant  promised  that  the  horse  was 
free  from  vice,  but  it  was  vicious. 

Plea,  Non-assumpsit. 

On  trial  before  Wightman,  J.,  a  verdict  was  found  for  the 
plaintiff.  A  rule  nisi  for  arresting  judgment  having  been 
obtained, 

Lord  DENMAN,  C.J.,  for  Court  (Denman,  Patteson,  Williams, 
and  Wightman,  JJ.) :  This  was  an  action  of  assumpsit  for  breach 
of  warranty  of  the  soundness  of  a  horse.  The  first  count  of 
the  declaration,  upon  which  alone  the  question  arises,  stated 
that  in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  had  bought  of  the  defendant  a  horse  for  the  sum 
of  .£30,  the  defendant  promised  that  it  was  sound  and  free 
from  vice.  And  it  was  objected  in  arrest  of  judgment,  that 
the  precedent  executed  consideration  was  insufficient  to  support 
the  subsequent  promise.  And  we  are  of  the  opinion  that  the 
objection  must  prevail. 

It  may  be  taken  as  a  general  rule,  subject  to  exceptions 
not  applicable  to  this  case,  that  the  promise  must  be  coextensive 
with  the  consideration.  In  the  present  case  the  only  promise 
that  would  result  from  the  consideration  as  stated,  and  be 
coextensive  with  it,  would  be  to  deliver  the  horse  upon  request. 
The  precedent  sale  without  a  warranty,  though  at  the  request 
of  the  defendant,  imposes  no  other  duty  or  obligation  upon 
him.  It  is  clear,  therefore,  that  the  consideration  stated  would 
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not  raise  an  implied  promise  by  the  defendant  that  the  horse 
was  sound  or  free  from  vice. 

But  the  promise  in  the  present  case  must  be  taken  to  be, 
as  in  fact  it  was,  express :  and  the  question  is  whether  that 
fact  will  warrant  the  extension  of  the  promise  beyond  that 
which  would  be  implied  by  law ;  and  whether  the  considera- 
tion, though  insufficient  to  raise  an  implied  promise,  will 
nevertheless  support  an  express  one.  And  we  think  that  it 
will  not. 

The  cases  in  which  it  has  been  held  that,  under  certain 
circumstances,  a  consideration  insufficient  to  raise  an  implied 
promise  will  nevertheless  support  an  express  one  will  be  found 
reviewed  and  collected  in  the  note  to  Wennall  v.  Adncy  (3  Bos. 
&  Pul.  249),  and  in  the  case  of  Eastwood  v.  Kenyan  (11  A.  &  E. 
438). 

They  are  cases  of  voidable  contracts,  subsequently  ratified  ; 
of  debts  barred  by  operation  of  law,  subsequently  revived ;  and 
of  equitable  and  moral  obligations  which,  but  for  some  rule 
of  law,  would  of  themselves  have  been  sufficient  to  raise  an 
implied  promise.  All  these  cases  are  distinguishable  from, 
and  indeed  inapplicable  to,  the  present,  which  appears  to  us 
to  fall  within  the  general  rule,  that  a  consideration  past  and 
executed  will  support  no  other  promise  than  such  as  would  be 
implied  by  law. 

The  rule  for  arresting  the  judgment  upon  the  first  count 
must  therefore  be  made  absolute. 

Rule  absolute. 
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Even  though  it  creates  a  moral  obligation. 

EASTWOOD  v.  KENYON.     (1840) 
[11  A.  &  E.  438 ;   3  P.  &  D.  276.] 

The  declaration  stated  that  the  plaintiff  was  executor  under 
the  will  of  the  father  of  the  defendant's  wife,  who  had  died 
intestate  as  to  his  real  estate,  leaving  the  defendant's  wife, 
an  infant,  his  only  child;  that  the  plaintiff  had  voluntarily 
expended  his  money  for  the  improvement  of  the  real  estate, 
Avhilst  the  defendant's  wife  was  sole  and  a  minor ;  and  that, 
to  reimburse  himself,  he  had  borrowed  money  of  Blackburn, 
to  whom  he  had  given  his  promissory  note;  that  the  de- 
fendant's wife,  while  sole,  had  received  the  benefit,  and,  after 
she  came  of  age,  assented  and  promised  to  pay  the  note,  and 
did  pay  a  year's  interest ;  that  after  the  marriage  the  plaintiff's 
accounts  were  shown  to  the  defendant,  who  assented  to  them, 
and  it  appeared  that  there  was  due  to  the  plaintiff  a  sum 
equal  to  the  amount  of  the  note  to  Blackburn ;  that  the 
defendant,  in  right  of  his  wife,  had  received  all  the  benefit,  and, 
in  consideration  of  the  premises,  promised  to  pay  and  dis- 
charge the  amount  of  the  note  to  Blackburn. 

The  judgment  of  the  Court  (Lord  Denman,  C.J. ;  Patteson, 
Williams,  and  Coleridge,  JJ.)  was  delivered  by 

Lord  DENMAN,  C.J. :  Upon  motion  in  arrest  of  judgment, 
this  promise  must  be  taken  to  have  been  proved,  and  to  have 
been  an  express  promise,  as,  indeed,  it  must  of  necessity  have 
been,  for  no  such  implied  promise  in  law  was  ever  heard  of. 
It  was  then  argued  for  the  plaintiff  that  the  declaration  dis- 
closed a  sufficient  moral  consideration  to  support  the  promise. 

Most  of  the  older  cases  on  this  subject  are  collected  in  a 
learned  note  on  the  case  of  Wennall  v.  Adney  (3  B.  &  P.  249), 
and  the  conclusion  there  arrived  at  seems  to  be  correct  in 
general,  "  that  an  express  promise  can  only  revive  a  precedent 
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good  consideration,  which  might  have  been  enforced  at  law 
through  -the  medium  of  an  implied  promise,  had  it  not  been 
suspended  by  some  positive  rule  of  law  ;  but  can  give  no 
original  cause  of  action,  if  the  obligation,  on  which  it  is 
founded,  never  could  have  been  enforced  at  law,  though  not 
barred  by  any  legal  maxim  or  statute  provision."  Instances 
are  given  of  voidable  contracts,  as  those  of  infants  ratified  by 
an  express  promise  after  age,  and  distinguished  from  void 
contracts,  as  of  married  women,  not  capable  of  ratification  by 
them  when  widows  ;  Loyd  v.  Lee  (1  Stra.  94),  debts  of  bank- 
rupts revived  by  subsequent  promise  after  certificate;  and 
similar  cases.  Since  that  time  some  cases  have  occurred  upon 
this  subject,  which  require  to  be  more  particularly  examined. 

The  eminent  counsel  who  argued  for  the  plaintiff  in  Lee  v. 
Maggeridge  (5  Taunt.  36)  spoke  of  Lord  Mansfield  as  having 
considered  the  rule  of  nudum  pactum  as  too  narrow,  and 
maintained  that  all  promises  deliberately  made  ought  to  be 
binding.  I  do  not  find  this  language  ascribed  to  him  by  any 
reporter,  and  do  not  know  whether  we  are  to  receive  it  as  a 
traditional  report  or  as  a  deduction  from  what  he  does  appear 
to  have  laid  down.  If  the  latter,  the  note  to  Wcnnall  v.  Adney 
shows  the  deduction  to  be  erroneous.  If  the  former,  Lord 
Tenterden  and  the  Court  declared  that  they  could  not  adopt 
it  in  Littlefield  v.  Slice  (2  B.  &  Ad.  811).  Indeed  the  doctrine 
would  annihilate  the  necessity  for  any  consideration  at  all, 
inasmuch  as  the  mere  fact  of  giving  a  promise  creates  a 
moral  obligation  to  perform  it. 

The  enforcement  of  such  promises  by  law,  however  plau- 
sibly reconciled  by  the  desire  to  effect  all  conscientious  engage- 
ments, might  be  attended  with  mischievous  consequences  to 
society :  one  of  which  would  be  the  frequent  preference  of 
voluntary  undertakings  to  claims  for  just  debts.  Suits  would 
thereby  be  multiplied,  and  voluntary  undertakings  would 
also  be  multiplied  to  the  prejudice  of  real  creditors.  The 
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temptations  of  executors  would  be  much  increased  by  the 
prevalence  of  such  a  doctrine,  and  the  faithful  discharge  of 
their  duty  be  rendered  more  difficult. 

Taking,  then,  the  promise  of  the  defendant,  as  stated  on  this 
record,  to  have  been  an  express  promise,  we  find  that  the 
consideration  for  it  was  past  and  executed  long  before,  and 
yet  it  is  not  laid  to  have  been  at  the  request  of  the  defendant, 
nor  even  of  his  wife  while  sole,  though,  if  it  had,  the  case  of 
Mitclnnson  v.  Hewson  (7  T.  K.  348)  shows  that  it  would  not 
have  been  sufficient,  and  the  declaration  really  discloses  nothing 
but  a  benefit  voluntarily  conferred  by  the  plaintiff  and  received 
by  the  defendant,  with  an  express  promise  by  the  defendant  to 
pay  money. 

In  holding  this  declaration  bad  because  it  states  no  con- 
sideration but  a  past  benefit  not  conferred  at  the  request  of 
the  defendant,  we  conceive  that  we  are  justified  by  the  old 
common  law  of  England. 

Lampleigh  v.  Bratkwait  (Hob.  105)  is  selected  by  Mr.  Smith 
(1  Sm.  Leading  Cases  67)  as  the  leading  case  on  this  subject, 
which  was  there  fully  discussed,  though  not  necessary  to  the 
decision.  (The  learned  judge  quoted  the  judgment  of  Hobart, 
C.J.,  as  reported,  infra,  p.  74.) 

The  distinction  is  noted,  and  was  acted  on  in  Townsend  v. 
Hunt  (Cro.  Car.  408),  and,  indeed,  in  numerous  old  books; 
while  the  principle  of  moral  obligation  does  not  make  its 
appearance  till  the  days  of  Lord  Mansfield,  and  then  under 
circumstances  not  inconsistent  with  this  ancient  doctrine  when 
properly  explained. 
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Scd  Quaere :  Is  past  service  rendered  on  request  consideration 
for  subsequent  express  promise  ? 

LAMPLEIGH  v.  BRATHWAIT.    (1616) 
[Hob.  105  ;  Moore,  866:] 

Antony  Lampleigh  brought  an  assumpsit  against  Thomas 
Brathwait,  and  declared  that,  whereas  the  defendant  had 
feloniously  slain  one  Patrick  Mahune  the  defendant  after  the 
said  felony  done  instantly  required  the  plaintiff  to  labour  and 
to  do  his  endeavour  to  obtain  his  pardon  from  the  King, 
whereupon  the  plaintiff  upon  the  same  request  did  by  all 
the  means  he  could  and  many  days  labour,  do  his  endeavour 
to  obtain  the  King's  pardon  for  the  said  felony,  viz.  in  riding 
and  journeying  at  his  own  charges  from  London  to  Koiston, 
when  the  King  was  there,  and  to  London  back,  and  so  to  and 
from  Newmarket,  to  obtain  pardon  for  the  defendant  for  the 
said  felony,  afterwards  in  consideration  of  the  premises  the 
defendant  promised  to  give  him  d6100. 

To  this  the  defendant  pleaded  non-assumpsit :  and  found 
for  the  plaintiff  damage  one  hundred  pounds.  It  was  said  in 
arrest  of  judgment  that  the  consideration  was  passed.  First, 
it  was  agreed  that  a  mere  voluntary  curtesy  will  not  have 
a  consideration  to  uphold  an  assumpsit.  But  if  that  curtesy 
were  moved  by  a  suit  or  request  of  the  party  that  gives  the 
assumpsit,  it  will  bind ;  for  the  promise,  though  it  follows,  yet 
it  is  not  naked,  but  couples  itself  with  the  suit  before,  and  the 
merits  of  the  party  procured  by  that  suit,  which  is  the  difference. 

NOTE. — Norman  v.  Cole  (3  Esp.  253).  A  promise  to  pay  a  man 
for  using  his  interest  to  obtain  a  pardon. 

Lord  ELDON  stopped  the  case,  saying :  "  I  cannot  suffer  this 
case  to  proceed.  I  am  of  opinion  that  this  action  is  not  main- 
tainable ;  where  a  person  interposes  his  interest  and  good  offices 
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to  procure  a  pardon,  it  ought  to  be  done  gratuitously,  and  not  for 
money :  the  doing  an  act  of  that  description  should  proceed  from 
pure  motives,  not  from  pecuniary  ones." 

This  case  received  the  approval  by  the  Irish  Court  of  Exchequer 
in  Bradford  v.  Rouhtoii  (8  Ir.  C.  L.  468). 


If  the  past  service  raised  an  implied  promise  to  pay  a  reason- 
able amount,  the  subsequent  promise  may  be  an  admission 
fixing  the  amount  thereof  or  the  compromise  of  a  disputed 
claim. 

STEWART  v.  CASEY.    (1892) 
[1892]  1  Ch.  115 ;  61  L.  J.  Ch.  61.] 

A  and  B,  joint  owners  of  certain  patents,  wrote  to  C  as 
follows :  "In  consideration  of  your  services  as  the  practical 
manager  in  working  both  our  patents  ...  we  hereby  agree 
to  give  you  one-third  share  of  the  patents,  the  same  to  take 
effect  from  this  date." 

II lid:  This  was  an  immediate  equitable  assignment,  not 
defective  for  want  of  consideration. 

BOWEN,  L. J. :  But  then  it  is  said  by  Mr.  Daniel,  "  But 
there  is  no  consideration,  and  this  document  is  not  under 
seal."  We  will  see  if  there  is  consideration.  The  consideration 
is  stated  such  as  it  is.  It  is  "  in  consideration  of  your  services 
as  the  practical  manager  in  working  our  patents  as  above  for 
transit  by  steamer."  Then  says  Mr.  Daniel,  "  Yes,  but  that  is 
a  future  consideration,  and  a  future  consideration,  if  nothing 
were  done  under  it  or  nothing  was  proved  to  be  done,  would 
fail."  The  answer  to  that  is,  that  the  consideration  is  not  the 
rendering  of  the  services,  as  is  plain  from  the  fact  that  the 
document  is  to  take  effect  in  equity  from  the  date.  The 
consideration  must  be  something  other  than  rendering  services 
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in  the  future.  It  is  the  promise  to  render  them  which  these 
words  imply  that  constitutes  the  consideration ;  and  the 
promise  to  render  future  services,  if  an  effectual  promise,  is 
certainly  good  consideration.  Then,  driven  from  that,  Mr. 
Daniels  said,  "  Oh !  but  it  is  past  services  that  it  means,  and 
past  services  are  not  a  consideration  for  anything."  Well, 
that  raises  the  old  question — or  might  raise  it  if  there  was 
not  an  answer  to  it — of  Lampleigh  v.  Brathwait,  a  subject  of 
great  interest  to  every  scientific  lawyer,  as  to  whether  a  past 
service  will  support  a  promise.  I  do  not  propose  to  discuss 
that  question,  or,  perhaps,  I  should  not  have  finished  this 
week.  I  should  have  to  examine  the  whole  state  of  the  law  as 
to,  and  the  history  of  the  subject  of,  consideration,  which,  I 
need  hardly  say,  I  do  not  propose  to  do.  But  the  answer  to 
Mr.  Daniels'  point  is  clear.  Even  if  it  were  true,  as  some 
scientific  students  of  law  believe,  that  a  past  service  cannot 
support  a  future  promise,  you  must  look  at  the  document  and 
see  if  the  promise  cannot  receive  a  proper  effect  in  some  other 
way.  Now,  the  fact  of  a  past  service  raises  an  implication 
that  at  the  time  it  was  rendered  it  was  to  be  paid  for,  and  if  it 
was  a  service  which  was  to  be  paid  for,  when  you  get  in  the 
subsequent  document  a  promise  to  pay,  that  promise  may  be 
treated  either  as  an  admission  which  evidences  or  as  a  positive 
bargain  which  fixes  the  amount  of  that  reasonable  remunera- 
tion on  the  faith  of  which  the  service  was  originally  rendered. 
So  that  here  for  past  services  there  is  ample  justification  for 
the  promise  to  give  the  third  share.  Therefore,  this  is  an 
equitable  assignment  which  cannot  be  impeached. 

NOTE.— In  Kennedy  v.  Brown  (13  C.  B.  (N.S.)  677),  Erie,  C.J., 
at  p.  740,  referring  to  Lampleigh  v.  Brathwait,  said  :  "  Probably  at 
the  present  day  such  service  on  such  a  request  would  have  raised 
a  promise  by  implication  to  pay  what  it  was  worth;  and  the 
subsequent  promise  of  a  sum  certain  would  have  been  evidence 
for  the  jury  to  fix  the  amount." 
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Forbearance  to  sue  for  a  definite  or  ascertainable  time  is  if 
(but  only  if)  a  legal  or  equitable  right  honestly  and 
reasonably  is  believed  to  exist 

LLOYD  v.  LEE.    (1717; 
[1  STBA  94.] 

A  married  woman  gives  a  promissory  note  as  a  feme  sole  ; 
and  after  her  husband's  death,  in  consideration  of  forbearance, 
promises  to  pay  it.  And  now  in  an  action  against  her  it  was 
insisted,  that  though  she  being  under  coverture  at  the  time  of 
giving  the  note,  it  was  voidable  for  that  reason,  yet  by  her 
subsequent  promise  when  she  was  of  ability  to  make  a  promise, 
she  had  made  herself  liable,  and  the  forbearance  was  a  new 
consideration.  But  Pratt,  C.J.,  held  the  contrary,  and  that 
the  note  was  not  barely  voidable,  but  absolutely  void ;  and  for- 
bearance, where  originally  there  is  no  cause  of  action,  is  no 
consideration  to  raise  an  assumpsit.  But  he  said  it  might  be 
otherwise  where  the  contract  was  but  voidable. 

And  so  the  plaintiff  was  called. 


JONES  v.  ASHBURNHAM.    (1804) 
[4  EAST.  455.] 

The  plaintiff  declared  that  A,  since  deceased,  was  indebted  to 
him  so  much,  and  that  after  his  death,  in  consideration  of  the 
premises  and  that  he  would  forbear  and  give  days  of  payment 
of  the  debt  (not  stating  to  whom  he  was  to  forbear)  the  defen- 
dant promised. 

Held :  No  consideration,  for  unless  there  was  some  person 
whom  plaintiff  could  have  sued  for  his  debt,  his  forbearance 
was  no  detriment  to  him. 
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Lord  ELLENBOROUGH,  C.J. :  It  is  a  known  rule  of  law  that  to 
make  a  promise  obligatory  there  must  be  some  benefit  to  the 
party  making  it,  or  some  detriment  to  the  party  to  whom  it  is 
made  :  otherwise  it  is  considered  a  nudiim  pactum  and  cannot 
be  enforced.  Mr.  Justice  Yates  says  that  "  any  damage  to 
another,  or  suspension  or  forbearance  of  his  right  is  a  founda- 
tion for  an  undertaking,"  etc.  Now,  how  does  the  plaintiff 
show  any  damage  to  himself  by  forbearing  to  sue,  when  there 
was  no  fund  which  could  be  the  object  of  suit,  where  it  does 
not  appear  that  any  person  in  rerum  natura  was  liable  to  be 
sued  by  him  ?  Has  there  been  any  suspension  of  the 
plaintiffs  right?  Now,  unless  a  right  is  capable  of  being 
exercised,  unless  it  can  be  put  in  force,  there  can  be  no 
suspension  of  it.  And  that  it  could  have  been  exercised  or  put 
in  force,  but  for  the  promise  made  by  the  defendant,  is  not 
shown. 

GROSE,  J. :  It  is  a  perversion  of  terms  to  call  that  a  for- 
bearance to  sue  if  there  were  no  person  who  was  capable  of 
being  sued,  and  here  none  is  shown. 

Lawrence,  J.,  and  Le  Blanc,  J.,  agreed. 


WADE  v.  SIMEON.    (1846) 
[2  C.  B.  548 ;  3  D.  &  L.  587 ;  16  L.  J.  C.  P.  114.] 

The  declaration  alleged  that  the  plaintiff  had  commenced  an 
action  against  the  defendant,  which  action  was  about  to  be 
tried,  and  that  in  consideration  that  the  plaintiff  would  forbear 
proceedings  and  give  him  time  the  defendant  promised  to  pay. 
To  this  the  defendant  pleaded  that  the  plaintiff  never  had  any 
cause  of  action,  which  he,  the  plaintiff,  at  the  time  of  com- 
mencing the  said  action  and  thence  until  the  time  of  making 
promise  in  the  declaration  mentioned,  well  knew. 
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The  plaintiff  demurred  to  this  plea  on  the  ground  that  it 
disclosed  no  defence  to  the  claim. 

TINDAL,  C.J.,  stated  above  facts  and  continued :  By 
demurring  to  that  plea,  the  plaintiff  admits  that  he  had  no 
cause  of  action  against  the  defendant  in  the  action  therein 
mentioned  and  that  he  knew  it.  It  appears  to  me,  therefore, 
that  he  is  estopped  from  saying  that  there  was  any  valid  con- 
sideration for  the  defendant's  promise.  It  is  almost  contra 
bonos  mores,  and  certainly  contrary  to  all  the  principles  of 
natural  justice,  that  a  man  should  institute  proceedings  against 
another,  when  he  is  conscious  that  he  has  no  good  cause  of 
action.  In  order  to  constitute  a  binding  promise,  the  plaintiff 
must  show  a  good  consideration,  something  beneficial  to  the 
defendant,  or  detrimental  to  the  plaintiff.  Detrimental  to  the 
plaintiff  it  cannot  be,  if  he  has  no  cause  of  action ;  and 
beneficial  to  the  defendant  it  cannot  be  ;  for,  in  contemplation 
of  law,  the  defence  upon  such  an  admitted  state  of  facts  must 
be  successful,  and  the  defendant  will  recover  costs,  which  must 
be  assumed  to  be  a  full  compensation  for  all  the  legal  damage 
he  may  sustain.  The  consideration  therefore  altogether  fails. 

Maule,  Cresswell  and  Erie,  JJ.,  delivered  similar  judgments. 


The  compromise  of  a  disputed  claim  made  bond  fide  is  good 
consideration  for  a  promise,  even  although  it  ultimately 
appears  that  the  claim  was  wholly  unfounded. 

CALLISHER  v.   BISCHOFFSHEIM.    (1870) 
[L.  E.  5  Q.  B.  449 ;  39  L.  J.  Q.  B.  181.] 

Declaration  that  the  plaintiff  had  alleged  that  certain 
moneys  were  due  from  the  Government  of  H.  and  others,  and 
was  about  to  take  proceedings  to  enforce  payment  thereof, 
and  thereupon,  in  consideration  that  the  plaintiff  should 
forbear  to  take  such  proceedings  for  an  agreed  time,  the 
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defendant  promised  to  deliver  to  the  plaintiff  certain  deben- 
tures. Breach,  that  defendant  did  not  deliver  the  debentures. 
Plea,  that  at  the  time  of  making  the  agreement  no  money  was 
due  to  the  plaintiff  from  the  Government  of  H. 

Held  on  demurrer  plea  no  answer  to  declaration. 

COCKBURN,  C  J. :  Our  judgment  must  be  for  the  plaintiff. 
No  doubt  it  must  be  taken  that  there  was,  in  fact,  no  claim 
by  the  plaintiff  against  the  H.  Government  which  could  be 
prosecuted  by  legal  proceedings  to  a  successful  issue ;  but  this 
does  not  vitiate  the  contract  and  destroy  the  validity  of  what 
is  alleged  as  the  consideration  (Cook  v.  Wiiylit,  1  B.  and  S. 
559).  The  authorities  clearly  establish  that  if  an  agreement 
is  made  to  compromise  a  disputed  claim,  forbearance  to  sue 
in  respect  of  that  claim  is  a  good  consideration  ;  and  whether 
proceedings  to  enforce  the  disputed  claim  have  or  have  not 
been  instituted  makes  no  difference.  If  the  defendant's  con- 
tention were  adopted,  it  would  result  that  in  no  case  of  a 
doubtful  claim  could  a  compromise  be  enforced.  Every  day 
a  compromise  is  effected  on  the  ground  that  the  party  making 
it  has  a  chance  of  succeeding  in  it,  and  if  he  bond  fide  believes 
he  has  a  fair  chance  of  success,  he  has  a  reasonable  ground 
for  suing,  and  his  forbearance  to  sue  will  constitute  a  good 
consideration. 

It  would  be  another  matter  if  a  person  made  a  claim  which 
he  knew  to  be  unfounded,  and,  by  a  compromise,  derived  an 
advantage  under  it;  in  that  case  his  conduct  would  be 
fraudulent.  If  the  plea  had  alleged  that  the  plaintiff  knew 
he  had  no  real  claim  against  the  Honduras  Government,  that 
would  have  been  an  answer  to  the  action. 

Blackburn,  Mellor,  and  Lush,  JJ.,  agreed. 

NOTE. — In  Cook  v.  Wright  the  defendant  knew  plaintiff  had  no 
claim,  but  agreed  to  compromise,  the  plaintiff  bond  fide  believing  he 
had  a  good  claim. 

Held :  Consideration. 
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The  Court  (Cockburn,  C.J.,  Wightman,  J.,  and  Blackburn,  J.) 
said,  "  The  real  consideration  depends  on  the  reality  of  the  claim 
made,  and  the  bo n a  fides  of  the  compromise." 


A  promise  to  do  something  promisor  is  already  bound  to 
do  (a)  by  general  laiv  or  (/3)  under  an  existing  promise 
with  the  other  party  is  no  consideration  unless  there 
existed  at  the  time  a  bond  fide  doubt  as  to  the  existence 
'of  this  duty. 

(a)  By  general  laiv. 

COLLINS   v.   GODEFROY.     (1831) 
[1  B.  &  A.  950 ;  1  P.  D.  C.  326 ;  9  L.  J.  K.  B.  158.] 

Assumpsit  to  recover  a  remuneration  for  the  plaintiffs 
loss  of  time  during  his  attendance  on  subpoena  as  a  witness 
in  a  civil  suit. 

Plea,  General  issue. 

At  the  trial  Lord  Tenterden,  C.J.,  was  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover,  because,  in  point  of  law, 
he  was  bound  to  give  his  evidence  pursuant  to  the  subpoena ; 
and  the  plaintiff  was  nonsuited,  but  liberty  reserved  to 
him  to  move  to  enter  a  verdict  for  six  guineas. 

Kdly  now  showed  cause. 

The  law  will  not  imply  a  promise  because  it  is  a  duty 
imposed  by  law,  and  an  express  promise  would  be  void  as 
having  been  made  without  consideration. 

Lord  TENTERDEN,  CJ. :  If  it  be  a  duty  imposed  by  law 
upon  a  party  regularly  subpoenaed,  to  attend  from  time  to 
time  to  give  his  evidence,  then  a  promise  to  give  him  any 
remuneration  for  loss  of  time  incurred  in  such  attendance  is 
a  promise  without  consideration.  We  think  such  a  duty  is 
imposed  by  law ;  and  on  consideration  of  the  statute  of 
Elizabeth,  and  of  the  cases  which  have  been  decided  on  this 

L.C.  G 
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subject,  we  are  all  of  opinion  that  a  party  cannot  maintain 
an  action  for  compensation  for  loss  of  time  in  attending  a 
trial  as  a  witness  under  a  subpoena. 

NOTE. — As  regards  payment  of  experts,  see  opinion  in  Lonergan 
v.  Royal  Exch.  Assur.  Co.  (7  Bing.  729). 


(/3)    Under  an  existing  contract  with  other  party. 

STILK  v.   MYRICK.    (1809) 
[2  Camp.  317.] 

By  the  ship's  articles  executed  before  the  commencement 
of  the  voyage  the  plaintiff  was  to  be  paid  at  the  rate  of  £5 
a  month.  During  the  voyage  two  seamen  deserted,  and  the 
captain  being  unable  to  procure  two  other  hands  promised 
to  divide  the  wages  of  the  deserters  amongst  the  crew  if  they 
worked  the  ship  back  to  London. 

Held :  No  consideration  for  the  promise,  the  plaintiff  being 
bound  to  do  this  by  his  original  agreement. 

Lord  ELLENBOROUGH  :  I  think  Harris  v.  Watson  was  rightly 
decided;  but  I  doubt  whether  the  ground  of  public  policy, 
upon  which  Lord  Kenyon  is  stated  to  have  proceeded,  be  the 
true  principle  on  which  the  decision  is  to  be  supported. 
Here,  I  say,  the  agreement  is  void  for  want  of  consideration. 
There  was  no  consideration  for  the  ulterior  pay  promised  to 
the  mariners  who  remained  with  the  ship.  Before  they  sailed 
from  London  they  had  undertaken  to  do  all  they  could  under 
the  emergencies  of  the  voyage.  They  had  sold  all  their 
services  till  the  voyage  should  be  completed.  If  they  had 
been  at  liberty  to  quit  the  vessel  at  Cronstadt,  the  case  would 
have  been  quite  different ;  or  if  the  captain  had  capriciously 
discharged  the  two  men  who  were  wanting,  the  others  might 
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not  have  been  compellable  to  take  the  whole  duty  upon  them- 
selves, and  their  agreeing  to  do  so  might  have  been  a 
sufficient  consideration  for  the  promise  of  an  advance  of 
wages.  But  the  desertion  of  a  part  of  the  crew  is  to  be  con- 
sidered an  emergency  of  the  voyage  as  much  as  their  death, 
and  those  who  remain  are  bound  by  the  terms  of  their 
original  contract  to  exert  themselves  to  the  utmost  to  bring 
the  ship  safely  to  her  destined  port.  Therefore,  without 
looking  to  the  policy  of  this  agreement,  I  think  it  is  void  for 
want  of  consideration,  and  that  the  plaintiff  can  only  recover 
at  the  rate  of  £5  a  month. 

NOTE.— In  Williams  v.  O'Keefe  ([1910]  A.  C.  191)  in  giving 
the  judgment  of  the  Privy  Council — Lord  Loreburn,  L.C., 
Lords  Macnaghten  and  Collins,  and  Sir  Arthur  Wilson — Lord 
Loreburn  said :  "If  any  party  makes  a  contract  for  a  good 
consideration  to  do  something  that  he  was  already  bound  to  do, 
though  no  one  was  at  the  time  sure  that  the  duty  already  existed, 
the  other  party  can  sue  upon  the  contract." 


But  if  such  a  person  does  or  promises  something  more  than 
he  was  already  bound  to  do  there  is  consideration. 

ENGLAND  v.  DAVIDSON.    (1840) 
[11  A.  &  E.  856.] 

Plaintiff,  a  police  constable,  sued  for  a  reward  offered  for 
the  supply  of  information  leading  to  a  conviction. 

Plea,  that  the  promise  was  void  in  law. 

Demurrer. 

Ingham  for  plaintiff. 

Martin  for  defendant. 

No  consideration  is  shown,  the  plaintiff  was  bound  to  do 
that,  the  doing  of  which  is  stated  as  the  consideration. 
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[Ingham,  the  constable,  was  not  bound  to  procure  evidence.] 
Lord  DENMAN,  C.J. :  I  think  there  may  be  services  which 
the  constable  is  not  bound  to  render,  and  which  he  may 
therefore  make  the  ground  of  a  contract.  We  should  not  hold 
a  contract  to  be  against  the  policy  of  the  law,  unless  the 
grounds  for  so  deciding  were  very  clear. 

Littledale,  Patteson,  Coleridge,  JJ.,  concurred. 


HARTLEY  v.  PONSONBY.    (1857) 
[7  E.  &  B.  872 ;  26  L.  J.  Q.  B.  322.] 

Seamen  deserted.  Master,  to  induce  remainder  to  perform 
rest  of  voyage,  promised  an  increased  wage. 

Jury  found  that  the  master  had  made  the  agreement  without 
coercion  in  the  best  interests  of  the  owners,  and  that  it  was 
unreasonable  for  so  large  a  ship  to  proceed  on  the  completion 
of  the  voyage  with  the  diminished  number  of  hands. 

Lord  CAMPBELL,  C.J. :  The  answer  given  by  the  jury  to 
the  third  question  imports  to  my  mind  that  for  the  ship 
to  go  to  sea  with  so  few  hands  was  dangerous  to  life.  If  so 
it  was  not  incumbent  on  the  plaintiff  to  perform  the  work  ; 
and  he  was  in  the  condition  of  a  free  man.  There  was, 
therefore,  a  consideration  for  the  contract ;  and  the  captain 
made  it  without  coercion.  This  is,  therefore,  a  voluntary  agree- 
ment upon  sufficient  consideration. 

Coleridge,  Erie,  and  Crompton,  JJ.,  agreed. 
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Sed  Qucere :  Is  doing  on  request  or  promising  something 
promisor  is  already  bound  to  do  under  an  existing 
promise  with  a  third  party  good  consideration  ? 

SHADWELL  v.  SHADWELL.    (1860) 
[9  C.  B.  (N.S.)  159 ;  30  L.  J.  C.  P.  145.] 

The  declaration  stated  that  the  testator  in  his  lifetime  in 
consideration  that  the  plaintiff  would  marry  Ellen  Nicholl 
agreed  with  and  promised  the  plaintiff  who  was  then  unmarried 
in  the  terms  of  a  letter  as  follows  : — 

• 

"  llth  August,  1838.     Gray's  Inn. 
"MY  DEAE  LANCEY, 

"  I  am  glad  to  hear  of  your  intended  marriage  with 
Ellen  Nicholl ;  and  as  I  promised  to  assist  you  at  starting,  I 
am  happy  to  tell  you  that  I  will  pay  to  you  £150  yearly 
during  my  life  and  until  your  annual  income  derived  from 
your  profession  of  a  Chancery  Barrister  shall  amount  to 
600  guineas,  of  which  your  own  admission  will  be  the  only 
evidence  I  shall  require. 

"  Your  ever  affectionate  Uncle, 

"  CHARLES  SHADWELL." 

That  the  plaintiff  did  all  things  necessary,  etc.,  and  yet  the 
testator  made  default. 

Plea,  that  at  the  time  the  supposed  promise  was  made  the 
same  marriage  had  been  and  was  without  any  request  on 
the  part  of  the  testator,  but  at  the  request  of  the  plaintiff 
agreed  upon  between  the  plaintiff  and  the  said  Ellen  Nicholl, 
of  which  the  testator  at  the  time  of  making  the  supposed 
agreement  had  notice,  and  the  marriage  was  duly  solemnised 
at  the  request  of  the  plaintiff  and  without  the  request  of 
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the  testator,  and  that  there  was  no  consideration  for  the 
supposed  promise. 

Replication  to  the  above  plea,  that  the  said  agreement 
was  in  writing  signed  by  the  testator,  that  the  plaintiff  after- 
wards married  the  said  Ellen  Nicholl  relying  on  the  said 
promise  which  at  the  time  was  in  full  force  and  not  in  any 
way  vacated  or  revoked. 

The  defendant  demurred  to  the  above  replication  on  the 
ground  "  that  the  promise  of  the  testator  was  voluntary  only 
and  without  consideration." 

Joinder. 

Bullar  in  support  of  the  demurrer  : 

The  question  is  whether  the  true  consideration  is  ^that 
alleged,  viz.  that  the  plaintiff  would  marry  the  lady  named. 
The  consideration  here  was  the  former  promise  to  assist 
the  plaintiff  "  at  starting."  That  is  not  sufficient ;  Eastwood  v. 
Kenyan,  etc. 

[ERLE,  C.J. :  Your  argument  is  based  upon  the  assumption 
that  all  that  the  plaintiff  was  to  do  was  past  and  gone  before 
he  received  from  the  testator  the  promise  of  £150  a  year. 

BYLES,  J  :  When  was  the  annuity  to  commence  ?  What 
is  meant  by  "  at  starting  "  ? 

ERLE,  C.J. :  "  Starting "  may  mean  commencing  his 
married  life,  the  mere  performance  of  an  act  which  the  party 
was  by  law  or  agreement  bound  to  perform  is  not  sufficient 
consideration.] 

V.  Harcourt,  contra:  Where  the  plaintiff's  act  is  moved 
or  procured  by  the  request  of  the  party  that  gives  the 
assumpsit  it  will  bind. 

ERLE,  C.J. :  The  question  raised  by  the  demurrer  to  the 
replication  of  the  fourth  plea  is  whether  there  is  a  considera- 
tion which  will  support  the  action  on  the  promise  to  pay  the 
annuity  of  £150  per  annum.  If  there  be  such  a  consideration, 
it  is  a  marriage,  and  therefore  the  promise  is  within  the  Statute 
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of  Frauds,  and  the  consideration  must  appear  in  the  writing 
containing  the  promise,  that  is,  in  the  letter  of  the  llth  of 
August,  1838,  construed  with  the  surrounding  circumstances 
to  be  gathered  therefrom,  together  with  the  averments  on  the 
record. 

The  circumstances  are  that  the  plaintiff  had  made  an  engage- 
ment to  marry  one  Ellen  Nicholl,  that  his  uncle  had  promised 
to  assist  at  starting — by  which,  as  I-  understand  the  words,  he 
meant  on  commencing  his  married  life.  Then  the  letter  con- 
taining the  promise  declared  on  is  sent,  to  specify  what  that 
assistance  would  be,  namely,  £150  per  annum  during  the 
uncle's  life,  and  until  the  plaintiff's  professional  income 
should  be  acknowledged  by  him  to  exceed  600  guineas  per 
annum ;  and  the  declaration  avers,  that  the  plaintiff  relying 
on  this  promise  without  any  revocation  on  the  part  of  the 
uncle  did  marry  Ellen  Nicholl. 

Now,  do  these  facts  show  that  the  promise  was  in  considera- 
tion either  of  a  loss  to  be  sustained  by  the  plaintiff  or  a  benefit 
to  be  derived  from  the  plaintiff  to  the  uncle,  at  his,  the  uncle's, 
request  ?  My  answer  is  in  the  affirmative. 

First,  do  these  facts  show  a  loss  sustained  by  the  plaintiff 
at  his  uncle's  request  ?  When  I  answer  this  in  the  affirmative, 
I  am  aware  that  a  man's  marriage  with  the  woman  of  his 
choice  is  in  one  sense  a  boon,  and  in  that  sense  the  reverse 
of  a  loss ;  yet,  as  between  the  plaintiff  and  the  party  promising 
to  supply  an  income  to  support  the  marriage,  it  may  well  be 
also  a  loss.  The  plaintiff  may  have  made  a  most  material 
change  in  his  position  and  induced  the  object  of  his  affection 
to  do  the  same,  and  may  have  incurred  pecuniary  liabilities 
resulting  in  embarrassments  which  would  be  in  every  sense 
a  loss  if  the  income  which  had  been  promised  should  be  with- 
held; and  if  the  promise  was  made  in  order  to  induce  the 
parties  to  marry,  the  promise  so  made  would  be  in  legal  effect 
a  request  to  marry. 


88  CASES   ON  TEE  LAW  OF  CONTRACTS. 

Secondly,  do  these  facts  show  a  benefit  derived  from  the 
plaintiff  to  the  uncle,  at  his  request?  In  answering  again 
in  the  affirmative,  I  am  at  liberty  to  consider  the  relation  in 
which  the  parties  stood  and  the  interest  in  the  settlement  of 
the  nephew  which  the  uncle  declares. 

The  marriage  primarily  affects  the  parties  thereto,  but  in 
a  secondary  degree  it  may  be  an  object  of  interest  to  a  near 
relative,  and  in  that  sense  a  benefit  to  him.  This  benefit  ia 
also  derived  from  the  plaintiff  at  the  uncle's  request.  If  the 
promise  of  the  annuity  was  intended  as  an  inducement  to  the 
marriage,  and  the  averment  that  the  plaintiff,  relying  on  the 
promise,  married,  is  an  averment  that  the  promise  was  one 
inducement  to  the  marriage,  this  is  the  consideration  averred 
in  the  declaration ;  and  it  appears  to  me  to  be  expressed  in 
the  letter,  construed  with  the  surrounding  circumstances. 

No  case  showing  a  strong  analogy  to  the  present  was  cited ; 
but  the  importance  of  enforcing  promises  which  have  been 
made  to  induce  parties  to  marry  has  been  often  recognised ; 
and  the  cases  cited  of  Montefiorc  v.  Montefiore  (1  W.  Bl.  363) 
and  Bold  v.  Hutcliinson  (20  Beavan  250)  are  examples.  I  do 
not  feel  it  necessary  to  advert  to  the  numerous  authorities 
referred  to  in  the  learned  arguments  addressed  to  us,  because 
the  decision  turns  upon  the  question  of  fact,  whether  the  con- 
sideration for  the  promise  is  proved  as  pleaded.  I  think  it  is, 
and  therefore  my  judgment  on  the  first  demurrer  is  for  the 
plaintiff. 

The  above  is  the  judgment  of  my  Brother  Keating  and 
myself. 

BYLES,  J.,  dissented. 

The  inquiry  narrows  itself  to  this  question :  Does  the  letter 
itself  disclose  any  consideration  for  the  promise?  the  con- 
sideration relied  on  by  the  plaintiff's  counsel  being  the  sub- 
sequent marriage  of  the  plaintiff.  I  think  the  letter  discloses 
no  consideration. 
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It  is  by  no  means  clear  that  the  words  "  at  starting  "  mean 
"  on  marriage  with  Ellen  Nicholl,"  or  with  any  one  else.  The 
more  natural  meaning  seems  to  me  to  be  "  at  starting  in  the 
profession."  But  even  on  the  assumption  that  the  words  "at 
starting"  mean  on  marriage,  I  still  think  no  consideration 
appears,  sufficient  to  sustain  the  promise.  Marriage  of  the 
plaintiff  at  the  testator's  express  request  would  be  no  doubt  an 
ample  consideration.  But  marriage  without  the  testator's 
request  is  no  consideration  to  the  testator.  Was  the  marriage 
at  the  testator's  request?  Express  request  there  was  none. 
Can  any  request  be  implied  ?  It  appears  from  the  fourth  plea 
that  the  marriage  had  already  been  agreed  on,  and  that  the 
testator  knew  it.  The  words,  therefore,  seem  to  me  to  import 
no  more  than  the  satisfaction  of  the  testator  at  the  engage- 
ment— an  accomplished  fact.  No  request  can,  it  seems  to  me, 
be  inferred  from  them.  And,  further,  how  does  it  appear  that 
the  testator's  implied  request,  if  it  could  be  implied,  or  his 
promise,  if  that  promise  alone  would  suffice,  or  both  together, 
were  intended  to  cause  the  marriage  or  did  cause  it,  so  that 
the  marriage  can  be  said  to  have  taken  place  at  the  testator's 
request  ?  or,  in  other  words,  in  consequence  of  that  request  ? 

It  seems  to  me  not  only  that  this  does  not  appear,  but  that 
the  contrary  appears ;  for  the  plaintiff  before  the  letter  had 
already  bound  himself  to  marry,  by  placing  himself  not  only 
under  a  moral  but  under  a  legal  obligation  to  marry ;  and  the 
testator  knew  it. 

The  well-known  cases  which  have  been  cited  at  the  Bar 
in  support  of  the  position,  that  a  promise  based  on  the  con- 
sideration of  doing  that  which  a  man  is  already  bound  to  do 
is  invalid,  apply  in  this  case,  and  it  is  not  necessary,  in  order 
to  invalidate  the  consideration,  that  the  plaintiffs  prior  obliga- 
tion to  afford  that  consideration  should  have  been  an  obligation 
to  the  defendant.  It  may  have  been  an  obligation  to  a  third 
person:  see  Herring  v.  Darctt  (8  Dowl.  P.O.  604) ;  Atldnson  v. 
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Scttree  (Willes  482).  The  reason  why  the  doing  what  a  man 
is  already  bound  to  do  is  no  consideration  is,  not  only  because 
such  a  consideration  is  in  judgment  of  law  of  no  value,  but 
because  a  man  can  hardly  be  allowed  to  say  that  the  prior 
legal  obligation  was  not  his  determining  motive.  But,  whether 
he  can  be  allowed  to  say  so  or  not,  the  plaintiff  does  not  say  so 
here. 

Judgment  accordingly  (a). 

(a)  The  plaintiff  dying  shortly    after   the   judgment,    the    matter  was 
compromised. 


SCOTSON  v.  PEGG.    (1861) 
[6  H.  &  N.  295 ;  30  L.  J.  Ex.  225.] 

Declaration  that  in  consideration  that  the  plaintiffs,  at  the 
request  of  the  defendant,  would  deliver  to  the  defendant 
a  certain  cargo  of  coals  then  on  board  a  certain  ship  of  the 
plaintiffs',  the  defendant  to  take  the  same  from  and  out  of  the 
said  ship,  the  defendant  promised  the  plaintiffs  to  unload  and 
discharge  the  same  at  the  rate  of  49  tons  per  working  day  : 
that  though  plaintiffs  did  deliver,  etc.,  yet  the  defendant  did 
not  unload,  etc. 

Plea,  that  before  the  making  of  the  said  promise  the 
plaintiffs,  by  another  contract  made  by  and  between  the 
plaintiffs  and  certain  other  persons,  agreed  for  certain  freight 
therefore  payable  to  carry  the  said  coals  and  deliver  them  to 
the  order  of  the  said  persons,  which  contract  was  in  full  force 
at  the  time  of  making  the  said  promise  and  delivering  the 
coals ;  that  before  the  making  of  the  said  promise  the  defen- 
dant bought  the  coals  from  the  said  persons,  who  thereupon 
ordered  the  plaintiffs  to  deliver  to  the  defendant,  and  that  there 
was  no  consideration  for  the  promise. 

Demurrer  and  joinder  thereon. 
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Dowdcsivell  in  support  of  the  demurrer.     The  plea  is  bad. 

The  Court  called  on  C.  Pollock  to  support  the  plea.  There 
is  no  consideration.  The  plaintiffs  were  hound  by  their  agree- 
ment with  other  persons  to  do  that  which  is  alleged. 

[MARTIN,  B. :  You  must  establish  this,  that  if  a  person  says 
to  another,  "  The  goods  which  I  have  in  my  ship  are  yours ; 
but  I  will  not  deliver  them  unless  you  pay  my  lien  for  freight," 
which  the  latter  agrees  to  do,  the  delivery  of  the  goods  is  no 
consideration  to  support  the  promise  to  pay.] 

The  cargo  is  the  property  of  the  defendant  and  the  agree- 
ment to  deliver  to  him  that  which  he  was  entitled  to  have  was 
a  luulum  pactum.  Hcrrinrj  v.  Darcll  (8  Dowl.  P.  C.  604)  ; 
Atkinson  v.  Scttrec  (Willes  482). 

[WILDE,  B. :  In  these  cases  there  was  a  legal  right  to  the 
performance  of  the  very  act  which  was  bargained  for  :  it  is  not 
so  here. 

MARTIN,  B. :  Suppose  a  man  promised  to  marry  on  a 
certain  day,  and  before  that  day  arrived  he  refused,  on  the 
ground  that  his  income  was  not  sufficient,  whereupon  the 
father  of  the  intended  wife  said  to  him :  "  If  you  marry  my 
daughter  I  will  allow  you  £1000  a  year."  Could  not  that 
contract  be  enforced  ?] 

There  would  be  no  consideration,  the  party  being  already 
under  an  obligation  to  marry. 

[WILDE,  B. :  It  often  happens  that  when  goods  arrive  in  a 
ship  and  there  is  a  lien  upon  them,  a  merchant  who  wants  to 
get  possession  of  the  goods  promises  to  pay  the  lien  if  the 
master  will  deliver  them  to  him.  A  man  may  be  bound 
by  his  contract  to  do  a  particular  thing,  but  while  it  is 
doubtful  whether  or  no  he  will  do  it,  if  a  third  person  steps  in 
and  says,  "  I  will  pay  you  if  you  will  do  it,"  the  performance 
is  a  valid  consideration  for  the  payment. 

MARTIN,  B. :  If  a  builder  was  under  a  contract  to  finish 
a  house  on  a  particular  day,  and  the  owner  promised  to  pay 
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him  a  sum  of  money  if  he  would  do  it,  what  is  to  prevent  the 
builder  from  recovering  the  money  ?] 

As  the  plaintiffs  would  be  doing  a  wrong  by  not  fulfilling 
their  contract,  it  must  be  presumed  that  the  prior  legal 
obligation,  and  not  the  subsequent  promise,  was  the  motive 
for  their  delivery  of  the  cargo. 

MARTIN,  B. :  I  am  of  opinion  that  the  plea  is  bad,  both 
on  principle  and  in  law.  It  is  bad  in  law  because  the  ordinary 
rule  is,  that  any  act  done  whereby  the  contracting  party 
receives  a  benefit  is  a  good  consideration  for  a  promise  by 
him.  Here  the  benefit  is  the  delivery  of  the  coals  to  the 
defendant.  It  is  consistent  with  the  declaration  that  there 
may  have  been  some  dispute  as  to  the  defendant's  right 
to  have  the  coals,  or  it  may  be  that  the  plaintiffs  detained 
them  for  demurrage ;  in  either  case  there  would  be  good 
consideration  that  the  plaintiffs,  who  were  in  possession 
of  the  coals,  would  allow  the  defendant  to  take  them  out 
of  the  ship.  Then  is  it  any  answer  that  the  plaintiffs  had 
entered  into  a  prior  contract  with  other  persons  to  deliver  the 
coals  to  their  order  upon  the  same  terms,  and  that  the 
defendant  was  a  stranger  to  that  contract?  In  my  opinion 
it  is  not.  We  must  deal  with  this  case  as  if  no  prior  contract 
had  been  entered  into.  Suppose  the  plaintiffs  had  no  chance 
of  getting  their  money  from  the  other  persons,  who  might 
perhaps  have  been  bankrupt?  The  defendant  gets  a  benefit 
by  the  delivery  of  the  coals  to  him,  and  it  is  immaterial 
that  the  plaintiffs  had  previously  contracted  with  third  parties 
to  deliver  to  their  order. 

WILDE,  B. :  Why  is  there  no  consideration  ?  It  is  said 
because  the  plaintiffs,  in  delivering  the  coals,  are  only  per- 
forming that  which  they  were  already  bound  to  do.  But  to 
say  that  there  is  no  consideration  is  to  say  that  it  is  not 
possible  for  one  man  to  have  an  interest  in  the  performance 
of  a  contract  made  by  another.  Here  the  defendant,  who  was 


CONSIDERATION.  93 

a  stranger  to  the  original  contract,  induced  the  plaintiffs 
to  part  \vith  the  cargo,  which  they  might  not  otherwise  have 
been  willing  to  do,  and  the  delivery  of  it  to  the  defendant  was 
a  benefit  to  him.  I  accede  to  the  proposition  that,  if  a  person 
contracts  with  another  to  do  a  certain  thing,  he  cannot  make 
the  performance  of  it  a  consideration  for  a  new  promise  to  the 
same  individual.  But  there  is  no  authority  for  the  proposition 
that  where  there  has  been  a  promise  to  one  person  to  do 
a  certain  thing,  it  is  not  possible  to  make  a  valid  promise 
to  another  to  do  the  same  thing.  Therefore,  deciding  this 
matter  on  principle,  it  is  plain  to  my  mind  that  the  delivery 
of  the  coals  to  the  defendant  was  a  good  consideration  for  his 
promise,  although  the  plaintiffs  had  made  a  previous  contract 
to  deliver  them  to  the  order  of  other  persons. 

NOTE. — In  Shadwell's  case  the  majority  did  not  refer  in  their 
judgment  to  the  question  whether  the  simple  fulfilment  of  his 
promise  to  marry  could  be  a  legal  detriment  to  him. 

Professor  Pollock  (Pollock  on  Contracts,  8th  Ed.  pp.  196-199) 
considers  these  cases  wrongly  decided,  or  at  any  rate  not  on  right 
grounds.  On  the  principle  that  mutual  promises  are  consideration 
for  each  other  he  considers  that  a  promise  to  perform  an  existing 
contract  with  a  third  party  is  a  good  consideration,  but  that  mere 
performance  is  not. 

Sir  William  Anson  (on  Contracts,  12th  Ed.  pp.  107,  108)  con- 
siders there  is  no  difference  between  performing  and  promising  to 
perform  such  a  contract,  and  that  neither  is  good  consideration. 
He  considers  that  both  cases  can  be  reconciled  with  the  doctrine 
of  consideration,  but  not  for  the  reasons  given  for  the  decisions, 
and  suggests  that  the  consideration  in  Sbadwell's  case  was  the 
abandonment  at  the  request  of  the  uncle  by  the  nepbew  of  his 
right  in  agreement  with  the  lady  to  rescind  their  contract. 

But  does  not  tbe  performance  or  a  promise  to  perform  in  all  or  at 
any  rate  most  cases  amount  to  an  abandonment  (actual  or  implied) 
of  tbe  rigbt  to  rescind  tbe  contract  in  agreement  and  with  the 
third  party  ?  If  so,  of  course  the  abandonment  of  a  right  is 
certainly  good  consideration. 
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Professor  Ames  (Harv.,  Law  Eev.  XII.  515,  XIII.  29,  35) 
considers  that  either  the  performance  of  or  the  promise  to  perform 
such  a  contract  is  good  consideration. 


The  release  of  a  contract  unless  under  seal  needs  considera- 
tion. The  receipt  of  a  sum  is  no  consideration  for  dis- 
charge from  the  present  admitted  liability  to  pay  a  larger 
sum. 

FOAKES  v.  BEER.    (1884) 
[9  A.  C.  605 ;  44  L.  J.  Q.  B.  130.] 

On  the  llth  August,  1875,  the  respondent  recovered  judgment 
against  the  appellant  for  £2077  17s.  2d.  debt  and  £13  Is.  1(W. 
for  costs.  On  December  21st,  1876,  a  memorandum  of  agree- 
ment was  signed  by  which  in  consideration  of  the  appellant 
paying  part  of  the  debt  and  costs,  and  on  condition  of  his 
paying  the  residue  by  instalments,  the  respondent  agreed  not 
to  take  any  proceedings  on  the  judgment. 

Held,  Nudum  pactum,  and  did  not  prevent  the  respondent 
after  payment  of  the  whole  debt  and  cost  in  accordance  there- 
with from  proceeding  to  enforce  payment  of  the  interest  upon 
the  judgment. 

Earl  of  SELBOBNE,  L.C.  :  But  the  question  remains  whether 
the  agreement  is  capable  of  being  legally  enforced.  Not  being 
under  seal,  it  cannot  be  legally  enforced  against  the  respondent, 
unless  she  received  consideration  for  it  from  the  appellant, 
or  unless,  though  without  consideration,  it  operates  by  way 
of  accord  and  satisfaction  so  as  to  extinguish  the  claim  for 
interest.  What  is  the  consideration?  On  the  face  of  the 
agreement  none  is  expressed,  except  a  present  payment  of 
£500,  on  account  and  in  part  of  the  larger  debt  then  due 
and  payable  by  law  under  the  judgment.  The  appellant 
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did  not  contract  to  pay  the  future  instalments  of  £150  each 
at  the  times  therein  mentioned ;  much  less  did  he  give  any 
new  security,  in  the  shape  of  negotiable  paper,  or  in  any  other 
form.  The  promise  dc  futuro  was  only  that  of  the  respondent, 
that  if  the  half-yearly  payments  of  £150  each  were  regularly 
paid  she  would  "  take  no  proceedings  whatever  on  the  judg- 
ment." No  doubt  if  the  appellant  had  been  under  no  ante- 
cedent obligation  to  pay  the  whole  debt,  his  fulfilment  of  the 
condition  might  have  imported  some  consideration  on  his 
part  for  that  promise.  But  he  was  under  that  antecedent 
obligation ;  and  payment  at  those  deferred  dates,  by  the 
forbearance  and  indulgence  of  the  creditor,  of  the  residue 
of  the  principal  debt  and  costs,  could  not,  in  my  opinion, 
be  a  consideration  for  the  relinquishment  of  interest  and 
discharge  of  the  judgment,  unless  the  payment  of  the  £500, 
at  the  time  of  signing  the  agreement,  was  such  a  considera- 
tion. As  to  accord  and  satisfaction,  in  point  of  fact  there 
could  be  no  complete  satisfaction,  so  long  as  any  future 
instalment  remained  payable;  and  I  do  not  see  how  any 
mere  payments  on  account  could  operate  in  law  as  a  satis- 
faction ad  interim  conditionally  upon  other  payments  being 
afterwards  duly  made,  unless  there  was  a  consideration 
sufficient  to  support  the  agreement  while  still  unexecuted. 
Nor  was  anything,  in  fact,  done  by  the  respondent  in  this 
case  on  the  receipt  of  the  last  payment,  which  could  be 
tantamount  to  an  acquittance,  if  the  agreement  did  not 
previously  bind  her. 

The  question,  therefore,  is  nakedly  raised  by  this  appeal, 
whether  your  Lordships  are  now  prepared,  not  only  to  over- 
rule, as  contrary  to  law,  the  doctrine  stated  by  Sir  Edward 
Coke  to  have  been  laid  down  by  all  the  judges  of  the  Common 
Pleas  in  Pinnel's  Case  (5  Rep.  117a)  in  1602,  and  repeated 
in  his  note  to  Littleton,  section  344  (Co.  Litt.  212&),  but  to 
treat  a  prospective  agreement,  not  under  seal,  for  satisfaction 
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of  a  debt,  by  a  series  of  payments  on  account  to  a  total 
amount  less  than  the  whole  debt  as  binding  in  law,  provided 
those  payments  are  regularly  made ;  the  case  not  being  one 
of  a  composition  with  a  common  debtor,  agreed  to,  inter  se, 
by  several  creditors.  The  doctrine  itself,  as  laid  down  by 
Sir  Edward  Coke,  may  have  been  criticised  as  questionable 
in  principle  by  some  persons  whose  opinions  are  entitled  to 
respect,  but  it  has  never  been  judicially  overruled.  On  the 
contrary,  I  think  it  has  always,  since  the  sixteenth  century, 
been  accepted  as  law.  If  so,  I  cannot  think  that  your  Lord- 
ships would  do  right,  if  you  were  now  to  reverse,  as  erroneous, 
a  judgment  of  the  Court  of  Appeal,  proceeding  upon  a  doctrine 
which  has  been  accepted  as  part  of  the  law  of  England  for 
280  years. 

The  doctrine,  as  stated  in  Pinncl's  Case  (5  Eep.  117«), 
is,  "  that  payment  of  a  lesser  sum  on  the  day  "  (it  would  of 
course  be  the  same  after  the  day),  "  in  satisfaction  of  a  greater, 
cannot  be  any  satisfaction  for  the  whole,  because  it  appears 
to  the  Judges,  that  by  no  possibility  a  lesser  sum  can  be  a 
satisfaction  to  the  plaintiff  for  a  greater  sum." 

The  distinction  between  the  effect  of  a  deed  under  seal  and 
that  of  an  agreement  by  parol,  or  by  writing  not  under  seal, 
may  seem  arbitrary,  but  it  is  established  in  our  law ;  nor  is 
it  really  unreasonable  or  practically  inconvenient  that  the  law 
should  require  particular  solemnities  to  give  to  a  gratuitous 
contract  the  force  of  a  binding  obligation.  If  the  question 
be  (as,  in  the  actual  state  of  the  law,  I  think  it  is),  whether 
consideration  is,  or  is  not,  given  in  a  case  of  this  kind  by 
the  debtor  who  pays  down  part  of  the  debt  presently  due 
from  him,  for  a  promise  by  the  creditor  to  relinquish,  after 
certain  further  payments  on  account,  the  residue  of  the  debt, 
I  cannot  say  that  I  think  consideration  is  given  in  the  sense 
in  which  I  have  always  understood  that  word  as  used  in  our 
law.  It  might  be  (and  indeed  I  think  it  would  be)  an 
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improvement  in  our  law  if  a  release  or  acquittance  of  the 
whole  debt,  on  payment  of  any  sum  which  the  creditor  might 
be  content  to  receive  by  way  of  accord  and  satisfaction  (though 
less  than  the  whole),  were  held  to  be,  generally,  binding, 
though  not  under  seal ;  nor  should  I  be  unwilling  to  see 
equal  force  given  to  a  prospective  agreement,  like  the  present, 
in  writing  though  not  under  seal ;  but  I  think  it  impossible, 
without  refinements  which  practically  alter  the  sense  of  the 
word,  to  treat  such  a  release  or  acquittance  as  supported  by 
any  new  consideration  proceeding  from  the  debtor. 

My  conclusion  is,  that  the  order  appealed  from  should  be 
affirmed,  and  the  appeal  dismissed,  with  costs,  and  I  so  move 
jour  Lordships. 

Lord  BLACKBUEN  :  If  instead  of  £500  in  money  it  had  been 
a  horse  valued  at  £500,  or  a  promissory  note  for  £500,  the 
authorities  are  that  it  would  have  been  a  good  satisfaction, 
but  it  is  said  to  be  otherwise  as  it  was  money. 

This  is  a  question,  I  think,  of  difficulty. 

[He  then  considered  the  cases,  coming  to  the  conclusion 
that  the  rule  was  settled  in  a  Court  of  first  instance  only,  and 
that  it  was  originally  a  mistake,  and  continued] — 

What  principally  weighs  with  me  in  thinking  that  Lord 
•Coke  made  a  mistake  of  fact  is  my  conviction  that  all  men 
of  business,  whether  merchants  or  tradesmen,  do  every  day 
recognise  and  act  on  the  ground  that  prompt  payment  of 
a  part  of  their  demand  may  be  more  beneficial  to  them  than 
it  would  be  to  insist  on  their  rights  and  enforce  payment  of 
the  whole.  Even  where  the  debtor  is  perfectly  solvent,  and 
sure  to  pay  at  last,  this  often  is  so.  Where  the  credit  of  the 
debtor  is  doubtful  it  must  be  more  so.  I  had  persuaded 
myself  that  there  was  no  such  long-continued  action  on  this 
dictum  as  to  render  it  improper  in  this  House  to  reconsider 
the  question.  I  had  written  my  reasons  for  so  thinking; 
tut  as  they  were  not  satisfactory  to  the  other  noble  and 

L.C.  H 
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learned  Lords  who  heard  the  case,  I  do  not  now  repeat  them 

nor  persist  in  them. 

I  assent  to  the  judgment  proposed,  though  it  is  not  that! 
which  I  had  originally  thought  proper. 

Lord  WATSON  agreed  on  this  point  and  added:  I  do  nott 
think  it  necessary  to  consider  whether  it  would  be  still  open 
to  this  House,  if  so  advised,  to  overrule  the  doctrine  of  Cumber  v. 
Wane  and  PinneVs  Case,  because  I  am  not  prepared  to  disturb 
that  doctrine. 

Lord  FITZGEKALD:  My  noble  and  learned  friend  Lord 
Blackburn  has  shown  us  very  clearly  that  the  resolution 
in  PinneVs  Case  (5  Rep.  Ilia)  was  not  necessary  for  the 
decision  of  that  case,  and  that  the  principle  on  which  it 
seems  to  rest  does  not  appear  to  have  been  made  the  founda- 
tion of  any  subsequent  decision  of  the  Exchequer  Chamber 
or  of  this  House,  and  further,  that  some  of  the  distinctions 
which  have  been  engrafted  on  it  make  the  rule  itself  absurd. 
But  it  seems  to  me  that  it  is  not  the  rule  which  is  absurd, 
but  some  of  those  distinctions  emanating  from  the  anxiety 
of  judges  to  limit  the  operation  of  a  rule  which  they  con- 
sidered often  worked  injustice.  That  resolution  in  PinneVs 
Case  (5  Rep.  117a)  has  never  been  overruled.  For  282  years 
it  seems  to  have  been  adopted  by  our  judges. 

I  am  not  aware  of  any  decision  that  controverts  this 
position,  and  the  text-books  uniformly  present  it  thus  :  that 
"the  payment  of  part  of  a  liquidated  and  ascertained  sum 
is  in  law  no  satisfaction  of  the  whole."  The  proposition 
itself  is  but  a  part  of  a  rule  of  our  law,  which  affects  and 
governs  many  of  the  daily  relations  of  life,  "  Nuda  Pactio 
Obligationcm  non  parit"  And,  again,  the  law  says  that "  nudum 
pactum  est  ubi  nnlla  subest  causa  praeter  convention  cm." 

I  should  hesitate  before  coming  to  a  decision  which  might 
be  a  serious  inroad  on  that  rule ;  but  I  concur  with  my  noble 
and  learned  friend  that  it  would  have  been  wiser  and  better 
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if  the  resolution  in  Pinnel's  Case  (5  Kep.  117a)  had  never 
been  come  to,  and  there  had  been  no  occasion  for  the  long 
list  of  decisions  supporting  composition  with  a  creditor  on 
the  rather  artificial  consideration  of  the  mutual  consent  of 
other  creditors. 

Appeal  dismissed. 


But  the  receipt  of  cheque  or  anything  of  legal  value  save 

money  is. 

GODDARD  v.  O'BRIEN.    (1882) 
[9  Q.  B.  D.  37.] 

A  being  indebted  to  B  for  ;£125,  gave  B  a  cheque  for  £100 
payable  on  demand,  which  B  accepted  in  satisfaction. 

Held,  a  good  accord  and  satisfaction. 

GROVE,  J. :  I  am  of  the  opinion  that  the  decision  of  the 
county  court  judge  was  right.  The  difficulty  arose  from  the 
rule  laid  down  in  Cumber  v.  Wane  (Str.  426).  But  that  doctrine 
has  been  much  qualified,  and  I  am  not  sure  that  it  has  not 
been  overruled.  In  Sibree  v.  Tripp  (15  M.  &  W.  23),  the 
judgments  of  Parke  and  Alderson,  BB.,  are  strong  expressions 
of  a  contrary  opinion.  That  case  in  which  it  was  held  that 
the  acceptance  of  a  negotiable  security  for  a  smaller  amount 
may  be  in  law  a  satisfaction  of  a  debt  of  a  greater  amount  is 
a  direct  authority  that  the  giving  of  a  negotiable  security  is 
not  within  the  rule  of  Cumber  v.  Wane  (Str.  426).  That  was 
a  just  and  proper  decision  and  must  govern  this  case.  It  is 
said  that  part  of  the  consideration  there  was  the  putting  an 
end  to  litigation  between  the  parties.  Non  constat  that  there 
was  not  a  stoppage  of  litigation  here. 

It  is  further  said  that  the  acceptance  of  the  cheque  here 


100  CASES   ON  THE  LAW  OF  CONTRACTS. 

was  conditional  only.  Possibly  that  might  make  the  con- 
sideration of  less  value.  To  say  that  you  may  receive  some- 
thing which  is  not  money — a  chattel,  for  instance,  of  inferior 
value — but  that  you  cannot  receive  money  is  to  my  mind 
a  very  singular  state  of  the  law.  I  cannot  see  why  the  same 
reasoning  should  not  apply  to  a  chattel  as  to  money.  It  is 
enough,  however,  to  say  that  I  think  the  decision  of  the 
county  court  judge  was  right. 

Huddleston,  B.,  was  of  the  same  opinion. 


CHAPTEK  III. 

FOKM. 
CONTRACTS    UNDER   SEAL. 

A  party  is  estopped  (save  on  grounds  of  fraud  or  deceit} 
from  denying  any  assertion  of  fact  he  has  made  under 
his  hand  and  seal. 

BOWMAN   v.  TAYLOR.    (1834) 
[2  A.  &  E.  278.] 

DECLARATION  stated  that  by  indenture  after  reciting  that  the 
plaintiff  had  invented  certain  improvements  in  the  construc- 
tion of  looms  and  had  obtained  letters  patent  for  such  in- 
vention, and  that  he  had  agreed  with  the  defendant  to  let 
him  use  the  invention  for  a  certain  part  of  the  term  granted 
by  the  letters  patent  in  consideration  of  certain  covenants, 
etc.,  plaintiff  covenanted  to  permit  defendant  to  use,  etc., 
and  defendant  in  consideration,  etc.,  covenanted  to  perform 
the  agreement  on  their  part.  Breach  non-performance.  Pleas 
that  the  supposed  invention  was  not  nor  is  a  new  invention, 
and  that  plaintiff  was  not  the  true  or  first  inventor. 

General  demurrer. 

Joinder. 

Tomlinson,  in  support :  The  defendant  is  estopped  from 
alleging  the  matter  stated  in  the  pleas.  He  has  admitted  by 
the  recitals  in  his  own  indenture  that  plaintiff  invented,  etc. 
To  make  the  case  equivalent  to  an  eviction  it  should  have 
been  shown  that  the  patent  was  repealed  or  openly  infringed. 
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Wightman,  contra:  No  estoppel.  Not  only  are  they  mere 
recitals,  but  they  do  not  precisely  and  with  certainty  affirm 
what  the  defendant  now  denies.  The  moment  it  is  found  that 
the  invention  is  not  new  he  is  evicted;  he  may  make  the 
same  machines,  but  it  is  no  longer  under  the  right  which 
was  conveyed  to  him. 

Lord  DENMAN,  C.J. :  The  plaintiff  contends  that  these  pleas 
are  bad,  because  the  defendant  is  estopped  by  his  deed  from 
pleading  them.  It  is  answered  as  to  the  first  plea  that  it 
is  not  inconsistent  with  the  deed,  but  we  think  it  is  so,  and 
if  not,  that  it  is  no  defence.  If  by  saying  that  the  supposed 
invention  is  not  new,  it  is  only  meant  that  it  was  discovered 
by  the  plaintiff  fifty  years  ago,  that  is  no  reason  that  he 
should  not  now  have  taken  out  a  patent  for  it.  So  as  to 
the  second  plea,  that  the  plaintiff  was  not  the  true  or  first 
inventor:  that  averment  either  denies  that  he  invented  the 
contrivance,  or  denies  that  he  was  the  sole  inventor.  The 
answer  is  the  same  as  that  just  given :  in  the  one  case 
the  defendant  states  what  he  is  estopped  from  alleging, 
because  it  contradicts  the  recital  of  his  own  deed;  in  the 
other,  he  gives  no  answer  to  the  declaration.  The  doctrine 
of  estoppel  has  been  guarded  with  great  strictness ;  not 
because  the  party  enforcing  it  necessarily  wishes  to  exclude 
the  truth,  for  it  is  rather  to  be  supposed  that  that  is  true 
which  the  opposite  party  has  already  recited  under  his  hand 
and  seal,  but  because  the  estoppel  may  exclude  the  truth. 
However,  it  is  right  that  the  construction  of  that  which  is 
to  create  an  estoppel  should  be  very  strict.  As  to  the  doctrine 
laid  down  in  Co.  Litt.  3526,  that  a  recital  doth  not  conclude, 
because  it  is  no  direct  affirmation,  the  authority  of  Lord  Coke 
is  a  very  great  one;  but  still,  if  a  party  has  by  his  deed 
recited  a  specific  fact,  though  introduced  by  "whereas,"  it 
seems  to  me  impossible  to  say  that  he  shall  not  be  bound 
by  his  own  assertion  so  made  under  seal.  This  point  was 
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much  considered  in  Lainson  v.  Tremere  (1  A.  &  E.  792). 
There  could  have  been  no  case  in  which  the  Court  would  have 
been  more  strongly  inclined  to  struggle  against  the  doctrine 
of  estoppel  than  that.  The  action  was  upon  a  bond.  The 
condition,  set  out  on  oyer,  recited  that,  by  indenture  of  lease 
between  the  plaintiff's  testator  and  the  defendant,  the  testator 
demised  premises  to  the  defendant  at  the  yearly  rent  of 
£170;  and  the  condition  was  payment  to  the  testator  of  that 
sum.  The  defendant  pleaded  that  the  lease  in  the  condition 
mentioned  was  a  lease  in  the  reddendum  of  which  was  £140 
only,  and  that  sum  had  always  been  paid ;  to  which  the 
plaintiff  replied  that  the  yearly  sum  of  £170  had  not  been 
paid.  On  demurrer,  it  was  held  that  the  defendant  was 
estopped  from  pleading  a  lease  at  £140,  which  was  in  effect 
the  same  as  saying  that  there  was  no  lease  at  £170  as 
mentioned  in  the  bond.  This  was  as  strong  a  case  as  can 
be  conceived;  and  the  averment  creating  the  estoppel  was 
introduced  by  way  of  recital :  yet  this  Court,  upon  the  greatest 
consideration  of  the  cases  ancient  and  modern,  decided  for 
the  estoppel. 

TAUNTON,  J. :  The  law  of  estoppel  is  not  so  unjust  or  absurd 
as  it  has  been  too  much  the  custom  to  represent.  The  prin- 
ciple is,  that  where  a  man  has  entered  into  a  solemn  engage- 
ment by  deed  under  his  hand  and  seal  as  to  certain  facts, 
he  shall  not  be  permitted  to  deny  any  matter  which  he  has 
so  asserted.  The  question  here  is,  whether  there  is  a  matter 
so  asserted  by  the  defendant  under  his  hand  and  seal  that 
he  shall  not  be  permitted  to  deny  it  in  pleading.  It  is  said 
that  the  allegation  in  the  deed  is  made  by  way  of  recital, 
but  I  do  not  see  that  a  statement  such  as  this  is  the  less 
positive  because  it  is  introduced  by  a  "  whereas."  Then  the 
defendant  has  pleaded  that  the  supposed  invention,  in  the 
declaration  and  letters  patent  mentioned,  was  not  nor  is  a  new 
invention.  These  words,  "  was  not  nor  is  a  new  invention," 
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must  be  understood  in  the  same  sense  as  the  words  "  had 
invented,"  in  the  recital  of  the  deed  set  out  in  the  declara- 
tion, and  must  refer  to  the  time  of  granting  the  patent :  and 
if  the  invention  could  not  then  be  termed  a  new  invention, 
it  could  not,  I  think,  have  been  truly  said  in  the  deed  that 
the  plaintiff  "had  invented"  the  improvements,  in  the  sense 
in  which  the  deed  uses  the  words.  Then  the  plea  directly 
negatives  the  deed,  and  comes  within  the  rule  that  a  party 
shall  not  deny  what  he  has  asserted  by  his  solemn  instrument 
under  hand  and  seal. 
Patteson  and  Williams,  JJ.,  agreed. 


To  act  as  an  estoppel  a  statement  must  be  clear  and 
unambiguous. 

LOW  v.   BOUVERIE.    (1891) 
[(1891)  3  Ch.  82 ;  60  L.  J.  Ch.  594 ;  63  L.  T.  533.] 

X,  being  entitled  under  a  settlement  to  a  life  interest  in  a 
trust  fund,  applied  to  the  plaintiff  for  a  loan  on  the  security  of 
such  life  interest,  at  the  same  time  referring  the  plaintiff  to 
the  defendant,  one  of  the  trustees  of  the  settlement,  for  infor- 
mation as  to  his,  X's,  means  and  position.  The  plaintiff 
thereupon  wrote  the  defendant  inquiring  what  the  trust  funds 
consisted  of,  and  whether  B's  life  interest  was  subject  to  any 
incumbrances,  but  not  stating  that  B  had  applied  for  an 
advance.  The  defendant  replied  that  the  life  interest  was 
subject  to  certain  incumbrances  (mentioning  them),  but  did 
not  expressly  say  there  were  no  others.  The  plaintiff  made 
an  advance  to  B  on  a  mortgage  of  B's  life  interest ;  subse- 
quently the  plaintiff  discovered  that  the  interest  was  subject  to 
incumbrances  prior  to  his  own,  besides  those  mentioned  by 
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defendant,  but  the  existence  of  which,  as  was  admitted  by 
plaintiff,  the  defendant  had  forgotten  when  replying  to  his 
inquiries,  though  he  had  notice  of  them.  The  plaintiffs 
security  being  insufficient,  he  brought  this  action,  alleging 
he  made  the  advance  on  the  faith  of  defendant's  written 
representations. 

Held,  defendant  not  liable,  either  on  the  ground  of  fraud, 
breach  of  duty,  warranty,  or  estoppel. 

LINDLEY,  L.J. :  This  appeal  raises  several  extremely  im- 
portant questions.  First,  it  is  necessary  to  consider  the  duties 
of  trustees  towards  persons  about  to  deal  with  their  ccstnis 
qnc  trust,  and  who  before  dealing  makes  inquiries  of  their 
trustees  as  to  any  assignments  or  incumbrances  known  to 
them.  In  my  opinion  a  trustee  is  under  no  obligation  to 
answer  such  an  inquiry.  He  can  refer  the  person  making  it 
to  the  cestui  que  trust  himself. 

I  will  next  take  the  case  of  a  trustee  who  answers  the 
inquiry.  I  am  not  aware  of  any  principle  or  authority  which 
imposes  on  him  any  obligation  to  do  more  than  give  an  honest 
answer  to  the  inquiry,  that  is  to  say,  an  answer  to  the  best  of 
his  knowledge  and  belief.  He  may,  no  doubt,  undertake  a 
greater  responsibility ;  he  may  bind  himself  by  a  warranty,  or 
he  may  so  express  himself  as  to  be  estopped  from  afterwards 
denying  the  truth  of  what  he  said;  but  unless  he  does  one 
or  the  other,  I  do  not  know  on  what  principle  consistent  with 
Dcrry  v.  Peck  (infra,  p.  239)  he  can,  if  he  answers  honestly, 
expose  himself  to  liability. 

Derry  v.  Peek  (14  A.  C.  337)  does  not  in  any  way  affect 
the  law  relating  to  warranties,  unless  it  be  by  negativing  the 
notion  that  promoters  who  issue  a  prospectus  impliedly 
warrant  the  truth  of  the  statements  contained  in  it.  Nor 
does  Derry  v.  Peek  in  any  way  affect  the  law  relating  to 
estoppel  where  such  law  is  applicable.  But  estoppel  is  not 
a  cause  of  action — it  is  a  rule  of  evidence  which  precludes  a 
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person  from  denying  the  truth  of  some  statement  previously 
made  by  himself. 

It  is  obvious  that  as  regards  warranty,  the  plaintiff  and  the 
defendant  were  not  contracting  parties.  There  was  no  inten- 
tion to  contract,  nor  was  there  any  consideration  which  is 
essential  for  the  purpose  of  treating  what  the  defendant  said 
as  a  promise  or  a  warranty.  As  regards  estoppel,  if  the 
defendant  had  said  that  there  were  no  incumbrances  on 
Admiral  Bouverie's  life  interest  except  those  mentioned  by 
the  defendant  in  his  letters,  the  case  would  be  clearly  one  of 
estoppel ;  it  would  be  undistinguishable  from  Burro  ices  v. 
Lock  (10  Ves.  470)  ;  and  the  plaintiff  would  be  entitled  to 
relief,  not  to  damages  for  a  misrepresentation,  but  to  an  order 
on  the  defendant  as  trustee  for  the  plaintiff  to  pay  to  him  the 
Admiral's  life  interest  in  the  fund  in  question,  subject  only  to 
the  incumbrances  disclosed  by  the  defendant.  This  is  not  the 
relief  sought  by  the  plaintiff,  nor  is  it  the  relief  given  to  him 
by  the  Court  below,  but  it  is  relief  to  which  he  would  be 
entitled  on  the  ground  of  estoppel.  But  the  difficulty  of 
affording  the  plaintiff  relief  on  this  ground  arises  from  the 
ambiguity  of  the  defendant's  letters.  They  are  quite  con- 
sistent with  the  view  that  the  incumbrances  mentioned  by  the 
defendant  were  all  he  knew  of  or  remembered.  A  statement, 
however,  to  that  effect  would  not  estopp  him  from  showing 
that  there  were  others  which  he  did  not  know  of  or  did  not 
remember. 

But,  then,  it  is  said  that  he  ought  to  have  known  of  them. 
Knowledge  and  means  of  knowledge  are  very  different  things, 
and  if  a  person  truly  says  he  only  knows  or  remembers  so  and 
so,  is  it  right  to  treat  him  as  saying  that  he  knows  more,  even 
if  it  is  his  duty  to  inform  himself  accurately  before  he  speaks ; 
I  do  not  think  that  so  to  hold  would  be  consistent  with  Derry 
v.  Peck  (infra,  p.  239).  To  treat  him  in  the  case  supposed 
as  saying  more  than  he  did,  would  be  to  resuscitate  the 
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doctrine  condemned  in  Derry  v.  Peek,  and  to  hold  him  liable 
in  damages  for  a  negligent  misrepresentation. 

BOWEN,  L.J. :  But  Derry  v.  Peek  decides,  secondly,  that  in 
cases  such  as  those  of  which  that  case  was  an  instance,  there 
is  no  duty  enforceable  at  law  to  be  careful  in  the  representa- 
tion which  is  made.  Negligent  misrepresentation  does  not 
certainly  amount  to  deceit,  and  negligent  misrepresentation 
can  only  amount  to  a  cause  of  action  if  there  exist  a  duty  to  be 
careful — not  to  give  information  except  after  careful  inquiry. 
In  DC  try  v.  Peek,  the  House  of  Lords  considered  that  the 
circumstances  raised  no  such  duty.  It  is  hardly  necessary 
to  point  out  that,  if  the  duty  is  assumed  to  exist,  there  must 
be  a  remedy  for  its  non-performance,  and  that  therefore  the 
doctrine  that  negligent  misrepresentation  affords  no  cause  of 
action  is  confined  to  cases  in  which  there  is  no  duty,  such 
as  the  law  recognises,  to  be  careful.  But  Derry  v.  Peek 
leaves,  as  my  Brother  the  Lord  Justice  has  said,  altogether 
untouched,  first  of  all  the  case  of  warranty,  which  we 
need  not  consider ;  and  secondly,  cases  of  estoppel.  But 
we  must  be  guarded  in  the  way  in  which  we  understand  the 
remedy  where  there  is  an  estoppel.  Estoppel  is  only  a  rule 
of  evidence ;  you  cannot  found  an  action  upon  estoppel. 
Estoppel  is  only  important  as  being  one  step  in  the  progress 
towards  relief  on  the  hypothesis  that  the  defendant  is  estopped 
from  denying  the  truth  of  something  which  he  has  said. 

Therefore,  we  come  to  the  conclusion  in  this  case,  that  in 
order  to  entitle  the  plaintiff  to  relief,  we  must  find  here  such 
an  estoppel  as  would  justify  a  claim  for  relief  based  upon  the 
hypothesis  that  the  defendant  is  precluded  from  denying  the 
truth  of  the  fact  which  he  is  supposed  to  have  asserted.  Now, 
an  estoppel,  that  is  to  say,  the  language  upon  which  the 
estoppel  is  founded,  must  be  precise  and  unambiguous.  That 
does  not  necessarily  mean  that  the  language  must  be  such  that 
it  cannot  possibly  be  open  to  different  constructions,  but  that 
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it  must  be  such  as  will  be  reasonably  understood  in  a  par- 
ticular sense  by  the  person  to  whom  it  is  addressed.  Now, 
after  a  careful  consideration  of  these  letters,  I  have  come 
to  the  conclusion  that  the  defendant  did  not  make  any  clear 
statement  of  the  character  which  the  plaintiff  alleges.  I  think 
that  his  language  would  be  reasonably  understood  as  convey- 
ing an  intimation  of  the  state  of  his  belief,  without  an  asser- 
tion that  the  fact  was  so  apart  from  the  limitation  of  his 
own  knowledge ;  and  therefore  that  no  relief  here  can  be 
granted. 

KAY,  L.J. :  It  has  been  recognised  since  Freeman  v.  Cooke 
(2  Ex.  654)  that  a  statement  made  by  a  man  with  the  inten- 
tion that  it  should  be  acted  upon,  and  which  is  acted  upon 
accordingly,  is  binding  upon  him,  so  that  he  is  precluded  from 
contesting  its  truth,  although  it  was  not  fraudulently  made, 
and  this  has  been  followed  in  numerous  instances.  The 
doctrine  was  stated  by  Lord  Blackburn  in  the  House  of  Lords, 
in  the  well-known  case  of  Burkinshaw  v.  Nicolls  (3  App.  Gas. 
1004,  1026),  in  these  words:  "When  a  person  makes  to 
another  the  representation,  'I  take  upon  myself  to  say  such 
and  such  things  do  exist,  and  you  may  act  upon  the  basis  that 
they  do  exist,'  and  the  other  man  does  really  act  upon  the  basis, 
it  seems  to  me  it  is  of  the  very  essence  of  justice  that,  between 
those  two  parties,  their  rights  should  be  regulated,  not  by  the 
real  state  of  the  facts,  but  by  that  conventional  state  of  facts 
which  the  two  parties  agree  to  make  the  basis  of  their  action." 

Certificates  in  that  case  had  been  issued  by  a  joint  stock 
company  for  shares  which  the  certificates  stated  had  been 
fully  paid  up,  and  the  company  were  held  to  be  estopped  from 
denying  that  they  were  paid  up,  as  against  a  purchaser  of 
those  shares  for  value  without  notice. 

In  the  present  case  the  doctrine  of  estoppel  would  enable 
the  plaintiff  to  succeed  if  the  facts  warrant  the  application  of 
it.  But  in  order  to  create  an  estoppel,  the  statement  by 
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which    the    defendant    is   held    bound    must   be    clear   and 
unambiguous. 

Whether  this  suit  be  treated  as  in  Equity  or  at  Law,  the 
essence  of  the  plaintiff's  case  must  be  that  he  was  misled  by 
the  statement.  The  Court  must  be  satisfied  of  this.  If  there 
was  fraud,  and  the  statement  was  intended  to  mislead,  its 
ambiguity  would  not  be  a  defence;  but  where  no  fraud  is 
alleged,  it  is  essential  to  show  that  the  statement  was  of  such 
a  nature  that  it  would  have  misled  any  reasonable  man,  and 
that  the  plaintiff  was  in  fact  misled  by  it. 

Appeal  allowed. 


A  party  to  a  deed  may  show  by  extrinsic  evidence  that  the 
consideration  or  object  was  in  fact  an  illegal  or  im- 
moral one. 

COLLINS   v.   BLANTERN.    (1767) 
[2  Wilson  341.] 

Debt  upon  a  bond  for  £700,  dated  the  6th  day  of  April, 
1765— 

Plea,  (1)  setting  forth  the  deed  and  the  condition  thereof. 
By  the  deed  the  defendant  and  four  others  were  jointly  and 
severally  bound  to  the  plaintiff  in  the  sum  of  £700,  the  con- 
dition being  if  they  paid  £350  on  the  6th  of  May  the  deed 
should  be  void,  and  alleging, 

(2)  That  before  the  making  of  the  bond  two  of  the  obligors, 
John  and  Thomas  Walker,  and  three  others  were  indicted  for 
perjury,  to  which  they  had  pleaded  not  guilty :  that  on  the 
day  on  which  they  were  to  be  tried  it  was  agreed  between  the 
prosecutor,  the  plaintiff,  and  the  five  persons  indicted,  that 
the  plaintiff  should  give  the  prosecutor  his  note  for  £350  in 
consideration  for  not  appearing  to  give  evidence  at  the  trial, 
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and  that  John  and  Thomas  Walker  and  the  defendant  should 
execute  the  bond  to  the  plaintiff  as  an  indemnity  to  the  plain- 
tiff for  giving  the  note,  and  that  the  obligors  immediately  after 
the  giving  of  the  said  note  duly  executed  the  bond.  An 
averment  that  the  bond  was  given  for  the  said  consideration 
and  no  other,  that  the  obligors  were  not  indebted  to  the  plain- 
tiff, and  that  the  bond  is  void. 

The  plaintiff  demurred  to  the  second  plea. 
The  case  was  argued  twice. 

For  the  plaintiff  it  was  insisted  that  the  condition  of  the 
bond  being  singly  for  the  payment  of  a  sum  of  money,  the 
bond  is  good  and  lawful;  and  that  no  averment  shall  be 
admitted  that  the  bond  was  given  for  an  unlawful  considera- 
tion not  appearing  on  the  face  of  it,  and  therefore  that  the 
special  plea  is  bad. 

For  the  defendant  it  was  insisted  that  the  averment  of  the 
wicked  and  unlawful  consideration  might  well  be  pleaded,  and 
that  anything  which  shows  an  obligation  to  be  void  might  be 
averred,  though  it  does  not  appear  on  the  face  of  the  bond. 

Upon  the  first  argument  the  Lord  Chief  Justice  said,  as  he 
was  then  advised,  he  thought  there  was  no  difference  between 
an  act  being  void  by  statute  and  by  common  law,  that  the 
principle  the  judges  heretofore  have  gone  upon  for  making 
the  distinction  (in  the  books)  is  not  a  sound  one ;  for  wher- 
ever the  bond  is  void  at  law  or  by  statute,  you  may  show  how 
it  is  void  by  plea,  and  that  in  truth  it  never  had  any  legal 
existence. 

Upon  the  second  argument  the  Lord  Chief  Justice  delivered 
the  opinion  of  the  whole  Court  to  the  following  effect : — 

Lord  Chief  Justice  WILMOT  :  Four  questions  are  to  be 
considered — 

1.  Whether  it  doth  not  appear  from  the  facts  alleged  in  the 
second  plea,  that  the  consideration  for  giving  the  bond  is  an 
illegal  consideration  ? 
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2.  Whether  a  bond  given  for  an  illegal  consideration  is  not 
clearly  void  at  common  law  ab  initio  ? 

3.  Supposing  the  bond  is  void,  whether  the  facts  disclosed 
in  the  plea  to  show  it  void  can  by  law  be  averred  and  specially 
pleaded  ? 

4.  If  they  can  be  pleaded,  then  whether  this  second  plea  is 
duly,  aptly,  and  properly  pleaded  ? 

1.  As  to  the  first  question  it  hath  been  insisted  for  the  plain- 
tiff that  he  was  not  privy  to  the  bargain  and  agreement,  so 
(as  to  him)  there  appears  to  be  nothing  illegal  done  by  him. 
But  we  are  all  clearly  of  opinion  that  the  whole  of  the  trans- 
action is  to  be  considered  as  one  entire  agreement ;   for  the 
bond  and  note  are  both  dated  upon  the  same  day,  for  payment 
of  the  same  sum  of  money  on  the  same  day  ;  the  manner  of 
the  transaction  was  to  guild  over  and  conceal  the  truth,  and 
whenever  courts  of  law  see  such  attempts  made  to  conceal  such 
wicked  deeds,  they  will  brush  away  the  cobweb  varnish,  and 
show  the  transactions  in  their  true  light ;  this  is  an  agreement 
•to  stifle  a  prosecution  for  wilful  and  corrupt  perjury,  a  crime 
most  detrimental  to  the  commonwealth ;   for  it  is  the  duty  of 
every  man  to  prosecute,  appear  against,  and  bring  offenders 
of  this  sort  to  justice ;    many  felonies  are  not  so  enormous 
offences  as  perjury,  and  therefore  to  stifle  a  prosecution  for 
pur  jury,  seems  to  be  a  greater  offence  than  compounding  some 
felonies  ;  the  promissory  note  was  icertainly  void  ;  what  right, 
then,  hath  the  plaintiff  to  recover  upon  this  bond  which  was 
given  to  indemnify  him  from  a  note  that  was  void  ?     They 
were  both  bad,  the  consideration  for  giving  them  being  wicked 
and  unlawful. 

2.  As  to  the  second  point,  we  are  all  of  opinion  that  the 
bond  is  void  ab  initio,  by  the  common  law,  by  the  civil  law, 
and  all  laws  whatever.     This  is  a  contract  to  tempt  a  man  to 
transgress  the  law,  to  do  that  which  is  injurious  to  the  com- 
munity ;  it  is  void  by  the  common  law,  and  the  reason  why 


112  CASES   ON  THE  LAW  OF  CONTRACTS. 

the  common  law  says  such  contracts  are  void,  is  for  the  public 
good :  You  shall  not  stipulate  for  iniquity  ;  all  writers  upon 
our  law  agree  in  this,  no  polluted  hand  shall  touch  the  pure 
fountains  of  Justice ;  whoever  is  a  party  to  an  unlawful 
contract,  if  he  hath  once  paid  the  money  stipulated  to  be  paid 
in  pursuance  thereof,  he  shall  not  have  the  help  of  the  Court 
to  fetch  it  back  again,  you  shall  not  have  a  right  of  action 
when  you  come  into  a  court  of  justice  in  this  unclean  manner 
to  recover  it  back.  Procul  0  !  procul  este  profani.  See  Doct. 
et  Stud.,  fo.  12,  and  Chap.  24. 

3.  The  third  point  is  whether  this  matter  can  be  pleaded  ;  it 
is  objected  against  the  defendant  that  he  has  no  remedy  at  law, 
but  must  go  and  seek  it  in  a  court  of  equity ;  I  answer  we  are 
upon  a  mere  point  of  common  law,  which  must  have  been 
a  question  of  law  long  before  courts  of  equity  exercised  that 
jurisdiction  which  we  now  see  them  exercise  ;  a  jurisdiction 
which  never  would  have  swelled  to  the  enormous  bulk  we 
now  see,  if  the  judges  of  the  courts  of  common  law  had  been 
anciently  as  liberal  as  they  have  been  in  later  times ;  to  send 
the  defendant  in  this  case  into  a  court  of  equity,  is  to  say 
there  never  was  any  remedy  at  law  against  such  a  wicked 
contract  as  this  is.  I  have  always  thought  that  formerly  there 
was  too  confined  a  way  of  thinking  in  the  judges  of  the 
common  law  courts,  and  that  courts  of  equity  have  arisen 
by  the  judges  not  properly  applying  the  principles  of  the 
common  law,  but  being  too  narrowly  governed  by  old  cases  and 
maxims,  which  have  too  much  prevented  the  public  from 
having  the  benefit  of  the  common  law. 

It  is  now  objected  as  a  maxim,  that  the  law  will  not  endure 
a  fact  in  pais  dehor,  a  specialty  to  be  averred  against  it,  and 
that  a  deed  cannot  be  defeated  by  anything  less  than  a  deed, 
and  a  record  by  a  record,  and  that  if  there  be  no  consideration 
for  a  bond  it  is  a  gift.  I  answer,  that  the  present  condition  is  for 
the  payment  of  a  sum  of  money,  but  that  payment  to  be  made 
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was  grounded  upon  a  vicious  consideration,  which  is  not  incon- 
sistent with  the  condition  of  the  bond,  but  strikes  at  the 
contract  itself,  in  such  a  manner  as  shows  that,  in  truth,  the 
bond  never  had  any  legal  entity,  and  if  it  never  had  any  being 
at  all,  then  the  rule  or  maxim  that  a  deed  must  be  defeated 
by  a  deed  of  equal  strength  doth  not  apply  to  this  case. 

I  think  there  is  no  difference  between  things  made  void  by 
act  of  parliament,  and  things  void  by  the  common  law. 
There  has  been  a  distinction  mentioned  between  a  bond  being 
void  by  statute,  and  at  common  law,  and  it  is  said  that  in  the 
first  case,  if  it  be  bad,  or  void  in  any  part,  it  is  void  in  toto ; 
but  that  at  common  law  it  may  be  void  in  part,  and  good  in 
part,  but  this  proves  nothing  in  the  present  case ;  the  judges 
formerly  thought  an  act  of  parliament  might  be  eluded  if  they 
did  not  make  the  whole  void,  if  part  was  void ;  it  is  said  the 
statute  is  like  a  tyrant,  when  he  comes  he  makes  all  void,  but 
the  common  law  is  like  a  nursing  father,  makes  only  void  that 
part  where  the  fault  is,  and  preserves  the  rest  (1  Mod.  35,  36). 
I  want  no  case  to  warrant  my  opinion,  it  is  enough  for  me 
if  there  be  no  case  against  me,  and  I  think  there  is  not. 

4.  As  to  the  fourth  point,  I  think  the  plea  is  rightly  pleaded 
and  concludes  very  properly  in  saying,  "  And  so  the  said  bond 
is  void." 


L.C. 
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STATUTE   OF   FRAUDS,   §  4  : 

"  SPECIAL  PROMISE  TO  ANSWER  FOR  THE  DEBT  DEFAULT 
OR  MISCARRIAGE  OF  ANOTHER." 

If  the  promisor  is  connected  or  derives  a  benefit  from  the 
transaction  itself  the  contract  is  one  of  indemnity  and 
is  not  within  the  section. 

SUTTON   &   CO.  v.  GRAY.    (1894) 
[(1894)  1  Q.  B.  285 ;  63  L.  J.  Q.  B.  633.] 

Plaintiffs  were  stockbrokers  and  members  of  the  London 
Stock  Exchange.  The  defendant  was  not.  They  entered 
into  an  oral  agreement  by  which  the  defendant  was  to  receive 
half  the  commission  earned  by  the  plaintiffs  in  respect  of 
any  transactions  for  any  clients  introduced  by  him  and  pay 
half  of  any  loss  incurred  on  such  transaction.  The  defendant 
pleaded  the  Statute  of  Frauds.  Bowen,  L.J.,  entered  judg- 
ment for  the  plaintiff.  The  defendant  appealed. 

Lord  ESHER,  M.R. :  The  contract,  in  my  opinion,  is  one 
which  regulated  the  part  which  the  defendant  was  to  take  in 
the  transactions  which  were  contemplated,  and,  if  he  was  to  be 
an  agent  for  the  plaintiffs,  the  contract  regulated  the  terms  of 
his  agency.  Again,  before  the  transactions  were  entered  into 
the  terms  were  regulated  by  the  agreement,  and  they  were 
such  as  to  give  the  defendant  an  interest  in  the  transactions. 
The  transactions  were  to  be  entered  into  by  the  plaintiffs 
partly  for  their  own  benefit  and  partly  for  the  benefit  of  the 
defendant.  Is  such  a  contract  a  simple  contract  of  guarantee, 
"  a  special  promise  to  answer  for  the  debt  or  default  of 
another  person  "  so  as  to  bring  the  case  within  section  4  of  the 
Statute  of  Frauds,  or  is  it  a  contract  of  indemnity '?  Whether 
any  contract  is  the  one  or  the  other  is  often  a  very  nice 
question.  But  certain  tests  have  been  laid  down  to  guide 
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the  Court  in  determining  under  which  head  any  particular 
contract  comes.  The  principal  case  in  English  law  which 
affords  such  a  guide  is  Couturier  v.  Hastie  (8  Ex.  40).  In 
that  case  a  test  was  given  by  Parke,  B.,  who  delivered  the 
judgment  of  himself  and  Alderson,  B.  (from  whom  Pollock, 
C.B.,  differed  as  to  the  construction  of  the  contract).  The 
learned  Judge  said  (at  p.  55),  "  The  other  and  only  remaining 
point  is,  whether  the  defendants  are  responsible  by  reason 
of  their  charging  a  del  credere  commission,  though  they  have 
not  guaranteed  by  writing  signed  by  themselves.  We  think 
they  are.  Doubtless,  if  they  had  for  a  percentage  guaranteed 
the  debt  owing,  or  performance  of  the  contract  by  the  vendee, 
being  totally  unconnected  with  the  sale  "  (I  would  read  that 
"  totally  unconnected  with  the  transaction  ")  "  they  would  not 
be  liable  without  a  note  in  writing  signed  by  them ;  but,  being 
the  agents  to  negotiate  the  sale "  (that  is,  as  I  read  it, 
"  being  connected  with  the  transaction  ")  "  the  commission  is 
paid  in  respect  of  that  employment;  a  higher  reward  is 
paid  in  consideration  of  their  taking  greater  care  in  sales 
to  their  customers,  and  precluding  all  questions  whether  the 
loss  arose  from  negligence  or  not,  and  also  for  assuming  a 
greater  share  of  responsibility  than  ordinary  agents,  namely, 
responsibility  for  the  solvency  and  performance  of  their 
contracts  by  their  vendees.  This  is  the  main  object  of  the 
reward  being  given  to  them ;  and  though  it  may  terminate  in 
a  liability  to  pay  the  debt  of  another,  that  is  not  the  immediate 
object  for  which  the  consideration  is  given."  There  the  test 
given  is  whether  the  defendant  is  interested  in  the  trans- 
action, either  by  being  the  person  who  is  to  negotiate  it  or  in 
some  other  way,  or  whether  he  is  totally  unconnected  with  it. 
If  he  is  totally  unconnected  with  it,  except  by  means  of  his 
promise  to  pay  the  loss,  the  contract  is  a  guarantee ;  if  he  is 
not  totally  unconnected  with  the  transaction,  but  is  to  derive 
some  benefit  from  it,  the  contract  is  one  of  indemnity,  not 
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a  guarantee,  and  section  4  does  not  apply.  The  rule  thus  laid 
down  has  been  adopted  as  a  test  in  subsequent  cases.  In 
Fitzgerald  v.  Dressier  (1  C.  B.  (N.S.)  374)  Cockburn,  C.J., 
said  (at  p.  392) :  "  The  law  upon  this  subject  is,  I  think, 
correctly  stated  in  the  notes  to  Forth  v.  Stanton  (1  Wins. 
Saund,  21  le),  where  the  learned  editor  thus  sums  up  the  result 
of  the  authorities  :  '  There  is  considerable  difficulty  in  the 
subject,  occasioned  perhaps  by  unguarded  expressions  in  the 
reports  of  the  different  cases ;  but  the  fair  result  seems  to  be 
that  the  question  whether  each  particular  case  comes  within 
this  clause  of  the  statute  (section  4)  or  not  depends,  not  on  the 
consideration  for  the  promise,  but  on  the  fact  of  the  original 
party  remaining  liable,  coupled  with  the  absence  of  any 
liability  on  the  part  of  the  defendant  or  his  property,  except 
such  as  arises  from  his  express  promise.'  I  quite  concur  in 
that  view  of  the  doctrine,  provided  the  proposition  is  con- 
sidered as  embracing  the  qualification  at  the  conclusion  of  the 
passage;  for,  though  I  agree  that  the  consideration  alone 
is  not  the  test,  but  that  the  party  taking  upon  himself  the 
obligation  upon  which  the  action  is  brought  makes  himself 
responsible  for  the  debt  or  default  of  another,  still  it  must  be 
taken  with  the  qualification  stated  in  the  note  above  cited,  viz. 
an  absence  of  prior  liability  on  the  part  of  the  defendant  or 
his  property,  it  being,  as  I  think,  truly  stated  there  as  the  result 
of  the  authorities,  that  if  there  be  something  more  than  a  mere 
undertaking  to  pay  the  debt  of  another,  as,  where  the  property 
in  consideration  of  the  giving  up  of  which  the  party  enters 
into  the  undertaking  is  in  point  of  fact  his  own  or  is  property 
in  which  he  has  some  interest,  the  case  is  not  within  the 
provision  of  the  statute,  which  was  intended  to  apply  to 
the  case  of  an  undertaking  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  where  the  person  making  the  promise 
has  himself  no  interest  in  the  property  which  is  the  subject  of 
the  undertaking.  I,  therefore,  agree  with  my  learned  brothers 
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that  this  case  is  not  within  the  Statute  of  Frauds."  The 
learned  Judge  there  used  the  words  "  has  himself  no  interest 
in  the  property  which  is  the  subject  of  the  undertaking " 
because  he  was  dealing  with  a  case  of  property;  but  if  his 
words  be  read,  as  I  think  they  should  be,  "  has  no  interest 
in  the  transaction,"  he  is  adopting  that  interpretation  of 
Couturier  v.  Hastie  (8  Ex.  40)  which  I  think  is  the  right  one. 
Then  again,  in  Fleet  v.  Murton  (Law  Rep.  7  Q.  B.  133), 
Blackburn,  J.,  quotes  the  passage  which  I  have  read  from  the 
judgment  of  Parke,  B.,  in  Couturier  v.  Hastie  (8  Ex.  40),  and 
thus  interprets  it :  "  He  says  that  it  is  neither  a  guaranteeing 
nor  a  contract  for  sale,  and  that  consequently  the  Statute  of 
Frauds  is  out  of  the  question.  It  seems  to  me,  therefore,  as 
Mr.  Cohen  said,  that  this  custom  must  be  taken  as  merely 
regulating  the  terms  of  the  employment."  If  in  the  present 
case  the  agreement  is  taken  as  regulating  the  terms  of  the 
defendant's  employment  it  is  not  within  s.  4  of  the  statute ; 
on  the  other  hand,  if  the  transaction  is  looked  at  as  entered 
into  partly  for  the  benefit  of  the  plaintiffs  and  partly  for  the 
benefit  of  the  defendant  it  comes  within  the  rule  laid  down  by 
Parke,  B.,  in  Couturier  v.  Hastie  (8  Ex.  40)  and  adopted  by 
Cockburn,  C.J.,  in  Fitzgerald  v.  Dressier  (7  C.  B.  (N.S.)  374). 
The  contract  is  not  a  guarantee  with  regard  to  a  matter  in 
which  the  defendant  has  no  interest  except  by  virtue  of  the 
guarantee,  it  is  an  indemnity  with  regard  to  a  transaction 
in  which  the  defendant  has  an  interest  equally  with  the 
plaintiffs.  In  my  opinion  Bowen,  L.J.,  was  right  in  holding 
that  the  agreement  is  not  within  the  statute  and  his  decision 
ought  to  be  affirmed. 

Lopes  and  Kay,  L.JJ.,  concurred. 
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"  CONTRACT  FOR  SALE  OF  LANDS  OR  ANY  INTEREST  IN  OR 
CONCERNING  THEM." 

A  contract  for  the  sale  of  emblcments  or  fructns  industrial^ 
or  for  the  sale  of  anything  which  is  to  be  severed  and 
taken  away  immediately  is  an  agreement  for  the  sale  of 
a  chattel  and  not  within  the  section. 

MARSHALL  v.  GREEN.     (1875) 
[1  C.  P.  D.  35 ;  45  L.  J.  C.  P.  153.] 

Lord  COLERIDGE,  C.J. :  This  is  an  action  in  respect  of  the 
entry  by  the  defendant  upon  certain  land  in  the  occupation  of 
the  plaintiffs  tenant,  and  the  cutting  down  of  certain  trees. 
The  facts  were  these.  The  plaintiff  was  the  owner  in  fee  of  a 
copyhold  tenement  on  which  certain  timber  trees  were  growing. 
The  tenement  was  under  lease,  but  the  custom  of  the  manor 
reserved  the  trees  upon  the  tenement  leased  to  the  owner  in 
fee  of  the  copyhold  tenement.  The  plaintiff  had  communi- 
cated with  the  defendant,  a  timber  merchant,  on  the  subject 
of  his  wish  to  sell  the  trees ;  but  some  question  had  arisen  as 
to  the  number  of  the  trees,  and  it  was  agreed  that  the  plaintiff 
and  defendant  should  go  over  the  land  together  to  inspect  the 
trees.  On  the  27th  of  February  they  went  over  the  land  for 
that  purpose,  and  there  was  then  a  parol  sale  of  twenty-two 
trees  at  the  price  of  £26,  and  it  was  arranged  that  the  trees 
should  be  "  got  away  as  soon  as  possible."  The  defendant's 
servants  entered,  and  on  the  2nd,  3rd,  and  4th  of  March  they 
cut  down  the  trees.  On  the  2nd  of  March,  after  six  trees  had 
been  cut  down,  the  plaintiff  wrote  countermanding  the  sale. 
The  defendant  had  sold  the  tops  and  stumps  before  receipt  of 
the  letter  of  countermand ;  but,  though  sold  before,  they  were 
not  taken  away  until  after  such  letter  was  received.  If  there 
was  a  valid  contract  for  the  sale  of  the  trees,  the  plaintiff  must 
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fail ;  the  trees  had  been  sold,  and  the  property  had  passed ; 
the  land  was  not  in  the  plaintiff's  possession,  but  his  tenant's, 
and  the  defendant  had  a  perfect  right  to  do  what  he  did.  It 
is  not  denied  that  there  was  a  verbal  contract,  and  the  question, 
therefore,  is  whether  this  was  a  contract  which  required  to  be 
in  writing  under  the  Statute  of  Frauds.  If  so,  the  defendant 
was  in  the  wrong,  because  there  was  no  such  contract.  The 
first  question  is  whether  this  was  a  contract  within  the  4th 
section,  as  being  a  "contract  or  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them."  These 
words  have  given  rise  to  a  great  deal  of  discussion,  and  very 
high  authorities  have  said  that  it  is  impossible  to  reconcile  all 
the  decisions  on  the  subject.  If  the  matter  were  res  Integra, 
I  should  be  inclined  to  think  that  there  was  much  to  be  said 
for  Littledale,  J.'s,  view,  that  the  words  of  the  statute  were 
never  meant  to  apply  to  such  a  matter  as  this  at  all,  but  only 
referred  to  such  interests  as  are  \nown  to  conveyancers. 
It  is,  however,  too  late  now  to  maintain  this  view,  inas- 
much as  there  are  a  great  number  of  decisions  which 
proceed  on  the  opposite  view.  It  is  clear  on  the  decisions 
that  there  are  certain  natural  growths  which,  under  certain 
circumstances,  have  been  held  to  be  within  the  words  of  the 
section,  and  a  contract  with  respect  to  which  must,  therefore, 
be  in  writing.  The  question  then  is  what  the  rule  is  to  be. 
The  matter  has  been  much  discussed,  and  for  my  part  I 
despair  of  laying  down  any  rule  which  can  stand  the  test  of 
every  conceivable  case.  If  it  is  said  that  there  is  an  interest 
in  land  within  the  section  when  the  sale  is  of  something 
which,  before  it  is  taken  away,  is  to  derive  benefit  from  the 
land,  and  to  become  altered  by  virtue  of  what  it  draws  from 
the  soil,  the  rule  is  an  intelligible  one,  but  one  which  it  is 
almost  impossible  to  apply  with  absolute  strictness.  The 
effect  of  such  a  rule,  if  strictly  applied,  would  vary  at  different 
times  of  the  year.  If  the  sale  were  in  the  spring,  and  the 
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removal  of  the  thing  sold  were  to  be  postponed  but  for  two  or 
three  days,  it  would  not,  at  its  severance  in  strictness,  be  in 
the  same  state  as  it  was  at  the  time  of  the  sale.  On  the  other 
hand,  in  winter,  when  the  sap  is  out  of  the  tree,  and  it  is 
standing,  as  it  were,  dead  for  the  time  being,  there  would  be 
no  appreciable  change.  It  is  almost  impossible  to  say  that 
the  rule  can  be  that,  wherever  anything,  however  small,  is 
to  pass  into  that  which  grows  on  the  land,  out  of  the  land, 
between  the  sale  and  the  reduction  into  possession,  the 
contract  is  within  the  section. 

I  find  the  following  statement  of  the  law  with  regard  to 
this  subject,  which  must  be  taken  to  have  received  the  sanction 
of  that  learned  judge,  Sir  Edward  Vaughan  Williams,  in  the 
notes  in  the  last  edition  of  Williams'  Saunders  upon  the  case 
of  Duppa  v.  Mayo,  p.  395  :  "  The  principle  of  these  decisions 
appears  to  be  this,  that  wherever  at  the  time  of  the  contract 
it  is  contemplated  that  tfie  purchaser  should  derive  a  benefit 
from  the  further  growth  of  the  thing  sold  from  further  vegeta- 
tion and  from  the  nutriment  to  be  afforded  by  the  land,  the 
contract  is  to  be  considered  as  for  an  interest  in  land;  but 
where  the  process  of  vegetation  is  over,  or  the  parties  agree 
that  the  thing  sold  shall  be  immediately  withdrawn  from  the 
land,  the  land  is  to  be  considered  as  a  mere  warehouse  of  the 
thing  sold,  and  the  contract  is  for  goods.  This  doctrine  has 
been  materially  qualified  by  later  decisions,  and  it  appears  to 
be  now  settled  that,  with  respect  to  emblements  or  f met  UK 
industriales,  etc.,  the  corn  and  other  growth  of  the  earth  which 
are  produced,  not  spontaneously,  but  by  labour  and  industry, 
a  contract  for  the  sale  of  them  while  growing,  whether  they 
are  in  a  state  of  maturity  or  whether  they  have  still  to  derive 
nutriment  from  the  land  in  order  to  bring  them  to  that  state, 
is  not  a  contract  for  the  sale  of  any  interest  in  land,  but 
merely  for  the  sale  of  goods."  The  propositions  so  laid  down, 
as  applied  to  the  present  case,  seem  to  afford  a  very  clear  and 
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intelligible  rule.  Planted  trees  cannot  in  strictness  be  said  to 
be  produced  spontaneously,  yet  the  labour  employed  in  their 
planting  bears  so  small  a  proportion  to  their  natural  growth, 
that  they  cannot  be  considered  as  fructus  mdustrialcs,  but 
treating  them  as  not  being  fructus  industriales,  the  proposition 
is  that  where  the  thing  sold  is  to  derive  no  benefit  from  the 
land,  and  is  to  be  taken  away  immediately,  the  contract  is  not 
for  an  interest  in  land.  Here  the  contract  was  that  the  trees 
should  be  got  away  as  soon  as  possible,  and  they  were  almost 
immediately  cut  down.  Apart  from  any  decisions  on  the 
subject,  and  as  a  matter  of  common  sense,  it  would  seem 
obvious  that  a  sale  of  twenty-two  trees  to  be  taken  away 
immediately  was  not  a  sale  of  an  interest  in  land,  but  merely 
of  so  much  timber. 

There  do  not  seem  to  be  any  decisions  which  prevent  our 
deciding  in  conformity  with  the  common  sense  of  the  matter. 

Brett,  J.,  and  Grove,  J.,  agreed. 

NOTE. — See  definition  of  goods  in  Sale  of  Goods  Act,  1893,  §  62. 


"  NOT    TO    BE    PERFORMED    WITHIN    A   YEAR." 

An  agreement  capable  of  being  performed  within  the  year 
is  not  within  the  section. 


PETER  v.  COMPTON.     (1693) 
[Skin.  353.] 

The  question  upon  a  trial  at  nisi  prim  in  an  action  upon 
the  case  upon  an  agreement,  in  which  the  defendant  promised 
for  one  guinea  to  give  the  plaintiff  so  many  at  the  day  of  his 
marriage  was,  if  such  agreement  ought  to  be  in  writing,  for 
the  marriage  did  not  happen  within  a  year.  The  Chief  Justice 
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advised  with  all  the  judges,  and  by  the  great  opinion  (for 
there  was  diversity  of  opinion,  and  his  own  was  econtra) 
where  the  agreement  is  to  be  performed  upon  a  contingent, 
and  it  does  not  appear  within  the  agreement  that  it  is  to 
be  performed  after  the  year,  there  a  note  in  writing  is  not 
necessary,  for  the  contingent  might  happen  within  the  year ; 
but  where  it  appears  by  the  whole  tenor  of  the  agreement, 
that  it  is  to  be  performed  after  the  year,  there  a  note  is 
necessary ;  otherwise  not. 


Nor  is  an  agreement  in  which  all  that  has  to  be  done  by  one 
of  the  parties  is  to  be  done  within  the  year. 

DONELLAN  v.  READ.     (1832) 
.  [3  B.  &  Ad.  899.] 

The  defendant,  who  held  premises  as  tenant  to  the  plaintiff 
under  a  lease  for  a  term  at  £50  a  year  rent,  agreed  with  the 
plaintiff  to  pay  £5  a  year  more  rent  in  consideration  that 
the  plaintiff  spent  £50  in  making  certain  improvements  upon 
the  premises. 

Held :  the  plaintiff  having  done  the  work,  he  could  recover 
the  £5  a  year,  though  there  was  no  memorandum  in  writing. 

LITTLEDALE,  J.  (first  held  that  it  was  not  a  contract  for  any 
interest  in  or  concerning  land,  and  continued) :  As  to  the 
contract  not  being  to  be  performed  within  a  year,  we  think 
that  as  the  contract  was  entirely  executed  on  one  side  within 
a  year,  and  as  it  was  the  intention  of  the  parties,  founded 
on  a  reasonable  expectation  that  it  should  be  so,  the  Statute 
of  Frauds  does  not  extend  to  such  a  case.  In  the  case  of 
Boy  dell  v.  Drummond  (infra,  p.  123)  the  contract  was  not 
completely  executed  on  one  side,  and  the  case  was  such  that 


FORM.      STATUTE   OF  FRAUDS.  123 

in  the  common  course  of  publication  it  was  not  expected  that 
it  should  be  within  a  year. 

NOTE. — A  contract  to  serve  for  one  year  service  to  commence 
on  the  day  next  after  that  on  which  the  contract  was  made  is  not 
a  contract  not  to  be  performed  within  a  year,  the  law  not  regarding 
fractions  of  a  day  (Smith  v.  Gold  Coast  &  Aslutnti  Explorers,  Ltd., 
1903,  1  K.  B.  285.)  But  if  the  service  is  to  commence  on  the 
second  day  it  is,  and  there  must  be  a  memorandum  (Britain  v. 
Rossiter,  11  Q.  B.  D.  123). 


The  note  or  memorandum  need  not  be  contained  in  one  docu- 
ment, but  the  signed  document  must  incorporate  the  other 
by  reference. 

BOYDELL  v.  DRUMMOND.    (1809) 
[11  East,  141 ;  2  Camp.  157.] 

The  defendant  agreed  to  purchase  a  number  of  Shakesperian 
engravings  to  be  published  periodically  by  the  defendant 
during  a  number  of  years. 

The  plaintiff  had  published  two  prospectuses  containing  the 
terms,  etc.,  on  which  the  public  could  subscribe  to  the  publica- 
tions. The  defendant  subscribed  a  book  entitled  "  Shake- 
speare Subscribers,  their  Signatures."  The  book  contained 
no  reference  to  either  prospectus. 

The  defendant  pleaded  the  Statute  of  Frauds. 

Held :  the  signature  did  not  constitute  a  sufficient  note  or 
memorandum. 

Lord  ELLENBOROUGH,  C.J. :  On  conference  with  my  brothers, 
we  are  all  of  opinion  that  the  action  is  not  maintainable  on 
one  of  the  grounds  of  objection  taken  to  it.  We  are  all  clearly 
of  opinion  that  this  was  not  a  contract  which  was  to  be 
performed  within  a  year,  and  ought  therefore  to  have  been 
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evidenced  by  writing,  signed  as  required  by  the  Statute  of 
Frauds.  ...  I  cannot  connect  the  subscription  of  the  plaintiffs 
name  in  the  book  with  the  prospectus ;  nor  does  the  defen- 
dant's letter  refer  to  the  prospectus  produced  at  the  trial.  It 
speaks  indeed  of  his  engagement  with  the  proprietors  of  the 
Boydell  Shakespeare ;  but  it  cannot  be  shown  to  be  the 
engagement  contained  in  the  particular  prospectus  without 
parol  evidence  which  the  statute  excludes.  If  there  had  been 
a  plain  reference  to  the  particular  prospectus,  that  might  have 
helped  the  plaintiff;  but  there  is  nothing  of  the  kind. 
Grose  and  Bayley,  J.J.,  agreed. 


The  modern  rule  appears  to  be  that  the  reference  need  not 
be  in  express  terms,  but  that  if  a  document  refers  to 
some  agreement  parol  evidence  may  be  given  to  s/iozo 
that  that  agreement  was  in  writing  and  to  identify  the 
document  containing  it. 

OLIVER  /-.  HUNTING.    (1890) 
[44  Ch.  D.  205 ;  59  L.  J.  Oh.  255.] 

Hunting  agreed  to  sell  and  Mrs.  Oliver  to  buy  a  freehold 
estate  for  ,£2375,  and  signed  a  memorandum  which  contained 
all  the  essentials  of  the  contract  except  that  it  omitted  to 
mention  or  refer  to  the  property  agreed  to  be  sold.  Two 
days  afterwards  Mrs.  Oliver,  pursuant  to  the  contract,  sent  a 
cheque  for  £375  as  part  payment.  Mr.  Hunting  replied  by 
letter  as  follows :  "  I  beg  to  acknowledge  receipt  of  cheque 
value  £375  on  account  of  the  purchase-money  for  the  Fiction 
Manor  House  estate." 

Hunting  refused  to  complete,  and  Mrs.  Oliver  commenced 
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this  action,  claiming  specific  performance.  Hunting  pleaded 
the  Statute  of  Frauds. 

Warmington,  Q.C.,  and  Swinfen  Eady,  for  defendant :  You 
cannot  have  parol  evidence  to  connect  two  documents  which 
on  the  face  of  them  have  no  reference  to  or  connection  with 
each  other. 

KEKEWICH,  J. :  The  elementary  proposition  about  which 
there  is  no  doubt  is  this — the  memorandum  to  be  signed  by 
the  party  sought  to  be  charged,  so  as  to  bring  a  particular 
case  within  the  Statute  of  Frauds,  need  not  be  on  one  piece 
of  paper,  nor  need  it  be  a  complete  document,  signed  by  the 
party  at  one  and  the  same  time.  It  may  be  contained  in  two 
or  more  pieces  of  paper,  but  they  must  be  so  connected  that 
you  can  read  them  together,  so  as  to  form  one  memorandum, 
of  the  contract  between  the  parties.  Directly  you  get  beyond 
that  you  get  into  difficulty.  One  can  illustrate  that  in  a 
simple  manner.  An  intending  purchaser  accepts  an  offer 
made  by  a  proposing  vendor  thus :  "In  reply  to  your  letter 
of  the  14th  instant."  Can  one  annex  to  that  reply  the  letter 
of  the  14th  instant?  Surely  one  cannot,  without  inquiring 
what  letter  it  is;  unless  the  purchaser  has,  with  unusual 
prudence,  completed  the  reference  by  saying,  "In  reply  to 
your  letter  of  the  14th  instant,  a  copy  of  which  is  on  the  other 
side."  In  the  absence  of  any  such  complete  evidence  as  that, 
one  must  inquire  what  the  letter  of  the  14th  instant  was, 
because  non  constat  it  may  have  been  a  reference  to  any  one 
of  half  a  dozen  different  letters ;  and  so  from  that  very  simple 
illustration  one  can  go  through  a  large  variety  of  more 
complex  ones.  It  is  not  for  me  to  say  that  the  old  rule  was 
better  or  worse  than  the  present  rule:  but  that  it  was  a 
different  rule,  notwithstanding  the  criticisms  in  the  cases 
which  Mr.  Neville  has  given  me,  I  have  no  doubt.  I  take 
the  old  rule  from  the  original  edition  of  Lord  Blackburn,  On 
the  Contract  of  Sale,  which  is  cited — I  have  not  the  original! 
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\vork  before  me — by  Williams,  J.,  in  North  Staffordshire  llail- 
way  Company  v.  Peck  (E.  B.  &  E.  1001),  where,  after  referring 
to  Hinde  v.  Whitchousc  (7  East,  558)  and  Kenworiluj  v.  Schofield 
(2  B.  &  C.  945),  he  says  :  "  The  principle  of  these  cases  seems 
to  me  to  be  well  stated  in  the  same  work  by  my  Brother 
Blackburn  as  follows :  '  If  the  contents  of  the  signed  paper 
themselves  make  reference  to  the  others  so  as  to  show  by 
internal  evidence  that  the  papers  refer  to  each  other,  they 
may  be  all  taken  together  as  one  memorandum  in  writing ' ' 
(as  in  the  case  which  I  have  mentioned  of  a  letter  referring 
to  a  previous  letter,  of  which  the  copy  is  annexed) ;  "  '  but  if  it 
is  necessary,  in  order  to  connect  them,  to  give  evidence  of 
the  intention  of  the  parties  that  they  should  be  connected, 
shown  by  circumstances  not  apparent  on  the  face  of  the 
writings,  the  memorandum  is  not  all  in  writing,  for  it  con- 
sists partly  of  the  contents  of  the  writings  and  partly  of  the 
expression  of  an  intention  to  unite  them,  and  that  expression 
is  not  in  writing.'  "  The  old  case  of  Boydell  v.  Driimmond 
(11  East,  142),  and  some  other  cases,  might  be  consistent  with 
that  rule;  but  certainly  of  late  a  different  rule  has  been 
introduced,  and  it  is  a  rule,  to  say  the  least,  consistent  with 
the  convenience  of  mankind,  because  if  you  were  to  exclude 
parol  evidence  to  explain  such  a  doubtful  reference  as  "  the 
letter  of  the  14th  instant,"  or  it  might  be  simply  "  your 
letter,"  the  result  might  in  a  large  number  of  cases  be  gross 
injustice.  Now,  I  take  it  to  be  quite  settled  that  in  a  case 
of  that  kind  you  may  give  parol  evidence  to  show  what  the 
document  referred  to  was.  I  take  it  that  you  may  go  further 
than  that,  and  that  if  you  find  a  reference  to  something  which 
may  be  a  conversation,  or  may  be  a  written  document,  you 
may  give  evidence  to  show  whether  it  was  a  conversation 
or  a  written  document :  and  having  proved  that  it  was  a 
written  document,  you  may  put  that  written  document  in 
.evidence,  and  so  connect  it  with  the  one  already  admitted 
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or  proved.     So  far  there  is  no  difficulty.     That  was  applied 
in  the  case  of  liidgway  v.  Wharton  (6  H.  L.  C.  238),  where 
the  question  was  on  the  meaning  of  instructions  which  did 
not  by  any  means  necessarily  point  to  a  written  document, 
but  later  the  cases  have  gone  further  than  that,  and  it  seems 
to  me  that  Long  v.  Millar  (4  C.  P.  D.  450),  followed  by  Field,  J. ; 
in  Cave  v.  Hastings  (7  Q.  B.  D.  125),  does  establish  a  very 
much  larger  series  of  exceptions.     In  Long  v.  Millar  I  profess 
myself  rather  embarrassed  by  the  judgment  of  Thesiger,  L.J. — 
that  is  to  say,  I  am  unable  quite  to  understand  what  he  means 
by  the  passages  on  p.  456,  which  seem  to  me  rather  incon- 
sistent; but  seeing  that  I  have  the  judgments  of  Bramwell 
and  Baggallay,  L.JJ.,  without  the  slightest  doubt  or  embarrass- 
ment, and  that  Thesiger,  L.J.,  concurred  in  their  judgment, 
I  think  I  may  put  any  difficulty  of  that  kind  aside.     Bram- 
well, L.J.,  gave  a  judgment  which,  beyond  its  reference  to  the 
particular  case,  is  exceedingly  useful  as  illustrating  this  branch 
of  law  ;  because  he  gives  an  illustration  which  seems  to  me 
to  go  to  the  root  of  the  matter.     The  illustration  he  gives 
is  this  (4  C.  P.  D.  454) :  "  Suppose  that  A  writes  to  B,  saying 
that  he  will  give  £1000  for  B's  estate,  and  at  the  same  time 
states  the  terms  in  detail,  and  suppose  that  B  simply  writes 
back  in  return,  '  I  will  accept  your  offer.'     In  that  case  there 
may  be  an  identification  of  the  documents  by  parol  evidence, 
and  it  may  be  shown  that  the  offer  alluded  to  by  B  is  that 
made  by  A,  without  infringing  the  Statute  of  Frauds,  sect.  4, 
which  requires  a  note  or  memorandum  in  writing."     If  that 
is  sound,  which  I  take  it  to  be,  according  to  other  cases,  and 
according  to  the  convictions  of  judges  in  older  cases  which 
are  introduced  into  the  old  law,  it  is  difficult,  perhaps,  to  say 
where  parol  evidence  is  to  stop;  but  substantially  it  never 
stops  short  of  this,  that  wherever  parol  evidence  is  required 
to  connect  two  written  documents  together,  then  that  parol 
evidence  is  admissible.     You  are  entitled  to  rely  on  a  written 
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document,  which  requires  explanation.  Perhaps  the  real 
principle  upon  which  that  is  based  is,  that  you  are  always 
entitled  in  regarding  the  construction  and  meaning  of  a 
written  document  to  inquire  into  the  circumstances  under 
which  it  was  written,  not  in  order  to  find  an  interpretation 
by  the  writer  of  the  language,  but  to  ascertain  from  the 
surrounding  facts  and  circumstances  with  reference  to  what, 
and  with  what  intent  it  must  have  been  written.  I  think 
myself  that  must  be  the  principle  on  which  parol  evidence 
of  this  kind  is  admitted.  Turning  to  the  case  before  me,  I 
find  a  letter  of  the  12th  of  September,  1888,  written  by  the 
defendant  to  Mrs.  Oliver ;  and  in  that  he  says :  "I  beg  to 
acknowledge  receipt  of  cheque,  value  £375,  on  account  of 
the  purchase  money  for  the  Fletton  Manor  House  estate,  for 
which  I  thank  you."  I  have  two  things  here  perfectly  clear, 
that  there  is  a  property  called  Fletton  Manor  House  estate, 
which  constitutes  the  subject  of  a  purchase,  and  therefore 
the  subject  of  a  sale.  I  have  also  that  £'375  is  part  of  the 
purchase  money  for  that  house ;  but,  beyond  that,  I  have  no 
terms  of  a  contract.  I  am  entitled  to  consider  the  circum- 
stances under  which  the  letter  was  written,  in  order  to  give 
any  meaning  that  I  properly  can  to  it — not  to  add  terms  to  it, 
but  to  find  out  what  the  meaning  necessarily  must  be,  having 
regard  to  the  facts  and  circumstances — and,  having  got  the 
evidence  which  I  have  in  this  case,  the  conclusion  is  inevitable 
that  it  refers  to  a  previous  memorandum  of  terms  of  agree- 
ment under  which  Mrs.  Oliver  becomes  the  purchaser  of  this 
particular  property  for  the  price  of  £2375,  on  account  of  which 
the  cheque  for  £375  was  sent.  Having  got  that  evidence  in, 
having  got  the  connection  between  the  two  documents,  I  have 
then  enough  to  enable  me  to  read  the  two  documents  together, 
and  reading  them  together,  I  have  a  distinct  memorandum 
of  contract,  specifying  all  the  terms,  the  second  one  supplying 
what  the  first  one  omitted  to  give,  namely,  singularly  enough, 
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the  property  which  was  intended  to  be  purchased  and  sold. 
That  being  so,  the  objection  that  there  is  no  memorandum 
within  the  Statute  of  Frauds  fails. 


A  letter  may  be  proved  by  parol  evidence  to  have  been 
enclosed  in  a  particular  envelope  and  the  two  read  as 
one  document. 

PEARCE  v.  GARDNER.    (1897) 
[[1897]  1  Q.  B.  688 ;  66  L.  J.  Q.  B.  457.] 

Lord  ESHEK,  M.R. :  We  have  a  writing  which  the  jury 
by  their  verdict  have  said  contains  all  the  terms  of  the 
contract.  It  is  in  the  form  of  a  letter  from  the  defendant 
signed  by  him,  but  commencing  with  the  words  "  Dear  Sir," 
and  containing  no  name  to  indicate  to  whom  it  was  written. 
At  the  trial  the  plaintiff  gave  evidence,  to  which  no  objection 
was  raised,  that  he  received  the  letter  in  an  envelope  on  which 
was  his  name.  Had  there  been  any  objection  raised  the 
plaintiff  must  have  shown  that  the  envelope  had  been 
destroyed  or  could  not  be  found  on  a  search.  The  great 
struggle  was  as  to  whether  in  that  state  of  things  the  letter 
and  the  envelope  can  be  taken  together  to  constitute  the 
memorandum  required.  No  case  has  been  cited  deciding  this 
point  either  way,  so  that  we  have  now  to  determine  the 
matter.  I  adopt  the  suggestion  made  in  Dart  on  Vendors  and 
Purchasers,  at  p.  253  of  the  sixth  edition,  which  is  as  follows : 
"  In  the  case  of  a  letter,  if  the  name  of  the  party  to  whom  it 
is  addressed  appear  in  an  endorsed  direction,  or  be  written  at 
the  foot  of  the  letter,  no  difficulty  on  the  above  point  can 
arise :  if  an  envelope  be  used  the  name  may  often  not  appear 
in  the  letter ;  but  the  Court,  it  is  conceived,  would  receive 
evidence  connecting  the  envelope  with  the  enclosure."  The 
common  sense  of  the  matter  seems  to  me  to  be  that  the 
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envelope  and  the  letter  within  it  were  sent  together  and  may 
be  taken  together;  so  that  the  effect  is  the  same  as  if  the 
name  of  the  plaintiff  had  been  written  at  the  foot  or  indorsed 
on  the  letter. 

LOPES,  L.J. :  The  envelope  was  a  necessary  concomitant  of 
the  letter,  which  without  it  would  not  have  reached  its 
destination,  and  I  think  they  must  be  taken  together  as  one 
document. 

CHITTY,  L.J. :  It  is  a  matter  of  common  knowledge  that 
formerly  letters  were  written  on  one  sheet  of  paper,  which 
was  folded  up  and  indorsed  with  the  name  and  address  of  the 
person  to  whom  it  was  to  be  sent.  Subsequently,  about  1840, 
adhesive  envelopes  were  introduced,  and  since  then  the  old 
method  has  to  some  extent  come  into  use  again  as  a  combina- 
tion of  letter  and  adhesive  envelope.  In  my  opinion  it  would 
be  contrary  to  good  sense  to  hold  that  there  is  any  distinction 
between  the  effect  produced  by  these  three  methods  of  sending 
a  letter. 

In  Long  v.  Millar,  Bramwall,  L.J.,  treats  it  as  settled  that 
an  agreement  referred  to  in  a  document  may  be  identified  by 
parol  evidence. 


The  memorandum  may  be  drawn  up  and  signed  at  any  time 

before  the  action  is  brought. 
\_A  letter  containing  all  the  essential  terms  but  purporting  to 

repudiate  the  agreement  on  the  ground  that  there  is 

no    memorandum    in    writing    may  itself  be  a  good 

memorandum^ 

BAILEY  v.  SWEETING.    (1861) 
[9  C.  B.  (N.S.)  843.] 

EBLE,  C.J. :  This  was  an  action  for  goods  sold  and  delivered. 
There  was   an  oral   contract  for  the   sale  and   delivery  of 
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the  goods  in  question;  but  the  defendant  relies  upon  the 
Statute  of  Frauds,  and  contends  that  there  was  no  note  or 
memorandum  of  the  bargain  in  writing  to  satisfy  that  statute. 
After  the  making  of  the  oral  contract,  however,  there  was  a 
letter  written  by  the  vendee  to  the  vendors,  which  contains 
this  statement :  "  The  goods  selected  for  ready  money  was  the 
chimney-glasses,  amounting  to  £38  10s.  6d"  (the  goods  in 
dispute),  "which  goods  I  have  never  received  and  have  long 
since  declined  to  have,  for  reasons  made  known  to  you  at  the 
time,"  the  reason  being,  that,  in  consequence  of  the  negligence 
of  the  carrier  through  whom  they  were  sent,  the  goods  were 
damaged.  Now,  the  first  part  of  that  letter  is  unquestionably 
a  note  or  memorandum  of  the  bargain  :  it  contains  a  descrip- 
tion of  the  articles  sold,  the  price  for  which  they  were  sold, 
and  all  the  substantial  parts  of  the  contract.  If  it  had  stopped 
there,  there  could  be  no  dispute  as  to  its  being  a  sufficient  note 
or  memorandum  to  satisfy  the  statute.  It  is  clear  that  the 
note  or  memorandum  may  be  made  after  the  time  at  which 
the  oral  contract  takes  place ;  and,  to  my  mind,  that  which 
passed  orally  between  the  parties  on  the  subject  of  the  bargain 
in  July,  was  in  the  nature  of  an  inchoate  contract,  and  the 
subsequent  letter  had  a  retroactive  effect,  making  the  contract 
good  and  binding.  The  latter  part  of  the  defendant's  letter  in 
effect  says,  "  I  decline  to  take  the  goods  because  the  carrier 
damaged  them  in  their  transit : "  and  it  is  contended  on  his 
part  that  the  acknowledgment  at  the  beginning  of  the  letter 
does  not  constitute  a  sufficient  memorandum  within  the 
statute,  because  the  latter  part  contains  a  repudiation  of  his 
liability,  relying  much  on  the  passage  cited  from  my  Brother 
Blackburn's  book  on  the  Contract  of  Sale,  where  it  is  suggested 
that  a  subsequent  acknowledgment  in  writing  has  not  the 
effect  of  making  the  contract  good,  if  it  is  accompanied  by 
a  repudiation  of  the  defendant's  liability  under  it.  A  case 
is  referred  to,  of  Rondeau  v.  Wyatt  (2  H.  Bl.  63),  where  an 
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answer  to  a  bill  of  discovery,  in  which  the  defendant  admitted 
the  agreement,  was  held  not  to  preclude  him  from  taking  the 
objection  that  there  was  no  note  or  memorandum  to  satisfy 
the  Statute  of  Frauds.  We  have  adverted  to  the  authorities 
cited  in  Mr.  Justice  Blackburn's  book,  and  to  the  case  of 
Rondeau  v.  Wyatt,  but  we  find  no  decided  authority  upon  the 
point  in  judgment.  In  that  state  of  the  authorities,  we  are 
remitted  to  the  Statute  of  Frauds  itself ;  and,  upon  reference 
to  its  language,  we  think  the  defendant's  letter  does  amount 
to  a  sufficient  memorandum  in  writing,  and  makes  the 
contract  good.  The  purpose  of  the  statute  was,  to  prevent 
fraud  and  perjury.  Now,  the  danger  of  perjury  in  this  case 
is  effectually  prevented  by  the  letter  of  the  defendant ;  for, 
he  distinctly  admits  that  he  made  the  contract,  and  at  the 
price  alleged.  I  do  not  consider  that  the  defendant  intended 
to  deny  his  liability  by  reason  of  the  absence  or  insufficiency 
of  the  contract ;  but  that  the  only  question  which  he  intended 
to  raise,  was,  whether  he  or  the  plaintiffs  should  settle  with 
the  carriers  for  the  damage  done  to  the  goods.  I  think  that 
constitutes  a  material  distinction  between  the  present  case 
and  those  cited,  in  which  the  defendant,  admitting  the 
contract,  has  rested  his  defence  on  the  non-compliance  with 
the  statute.  But,  if  there  be  no  such  distinction,  and  we  are 
called  upon  to  consider  whether  the  doctrine  suggested  in  my 
Brother  Blackburn's  book  correctly  represents  the  law  upon 
this  subject,  with  the  highest  respect  for  that  clear-headed 
and  highly  eminent  judge,  I  must  say  that  I  am  unable 
to  give  my  assent  to  his  proposition.  I  think  the  purpose 
of  the  Statute  of  Frauds  is  answered  by  the  defendant's  letter, 
and  that  the  plaintiffs  are  entitled  to  recover. 
Williams,  Willes,  and  Keating,  JJ.,  agreed. 

NOTE. — The  point  came  before  the  Exchequer  Chamber  in 
Buxton  v.  Rust  (7  Exch.  279),  where  Willes,  Byles,  Blackburn,  and 
Keating,  JJ.,  affirmed  the  above  decision,  holding  that  the  fact 
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that  the  letter  being  accompanied  by  a  repudiation  of  the  obligation 
does  not  prevent  its  being  used  as  an  admission.  Blackburn,  J. 
(at  p.  282),  referring  to  the  statement  in  his  book,  said,  "  The 
point  has  been  clearly  settled  since  the  publication  of  that  book 
by  the  decisions  of  the  Court  of  Common  Pleas,  which  have  been 
referred  to  and  from  which  I  do  not  see  any  reason  to  dissent ;  the 
rule  they  established  is  as  logical  and  more  convenient  than  that 
suggested  by  myself." 


The  section  applies  to  procedure.    Therefore  foreign  contracts 
sued  on  here  must  comply  therewith. 

LEROUX  v.   BROWN.     (1852) 
[12  C.  B.  801  ;  22  L.  J.  C.  P.  L] 

Oral  contract  made  in  France  (and  valid  by  French  law), 
but  which  if  made  here  could  not  by  reason  of  the  Statute  of 
Frauds  have  been  sued  upon. 

Allen,  J.,  held  could  be  enforced. 

The  defendant  appealed. 

JARVIS,  C.J. :  There  is  no  dispute  as  to  the  principles  which 
ought  to  govern  our  decision.  My  Brother  Allen  admits,  that, 
if  the  4th  section  of  the  Statute  of  Frauds  applies,  not  to  the 
validity  of  the  contract,  but  only  to  procedure,  the  plaintiff 
cannot  maintain  this  action,  because  there  is  no  agreement, 
nor  any  memorandum  or  note  thereof,  in  writing.  On  the 
other  hand,  it  is  not  denied  by  Mr.  Honyman  (counsel  for 
defendant),  that,  if  the  4th  section  applies  to  the  contract 
itself,  or,  as  Boullenois  expresses  it,  to  the  solemnities  of  the 
contract,  inasmuch  as  our  law  cannot  regulate  foreign 
contracts,  a  contract  like  this  may  be  enforced  here.  I  am 
of  opinion  that  the  4th  section  applies  not  to  the  solemnities 
of  the  contract,  but  to  the  procedure ;  and  therefore  that  the 
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contract  in  question  cannot  be  sued  on  here.  The  contract  may 
be  capable  of  being  enforced  in  the  country  where  it  was  made, 
but  not  in  England.  Looking  at  the  words  of  the  4th  section  of 
the  Statute  of  Frauds,  and  contrasting  them  with  those  of  the 
1st,  3rd,  and  17th  sections,  this  conclusion  seems  to  me  to 
be  inevitable.  [He  then  read  section  4.]  The  statute,  in  this 
part  of  it,  does  not  say,  that,  unless  those  requisites  are  com- 
plied with,  the  contract  shall  be  void,  but  merely  that  no  action 
shall  be  brought  upon  it ;  and,  as  was  put  with  great  force 
by  Mr.  Honyman,  the  alternative,  "  unless  the  agreement  or 
some  memorandum  or  note  thereof  shall  be  in  writing  " — words 
which  are  satisfied  if  there  be  any  written  evidence  of  a 
previous  agreement — shows  that  the  statute  contemplated  that 
the  agreement  may  be  good,  though  not  capable  of  being 
enforced  if  not  evidenced  by  writing,  This,  therefore,  may 
be  a  very  good  agreement,  though,  for  want  of  a  compliance 
with  the  requisites  of  the  statute,  not  enforceable  in  an 
English  court  of  justice.  This  view  seems  to  be  supported  by 
the  authorities. 

Maule  and  Talfourd,  JJ.,  agreed. 


CHAPTER  IV. 
CAPACITY   OP   PAET1ES. 

INFANTS. 

EFFECT  OF  SECTS.  1  &  2  OF  THE  INFANTS'  BELIEF  ACT,  1874. 

The  Common  Law  distinction  between  contracts  which  required 
express  ratification  after  full  age  to  be  binding  and 
those  which  were  binding  unless  expressly  repudiated 
within  a  reasonable  time  of  coming  of  age  still  exists. 
The  former  only  are  now  absolutely  void  and  cannot 
be  ratified,  the  latter  remaining  as  before  merely  void- 
able. 

EDWARDS  v.  CARTER.    (1893) 
[[1893]  A.  C.  360;  63  L.  J.  Ch.  100.] 

BY  a  marriage  settlement  the  father  of  the  intended  husband 
(a  minor)  covenanted  to  pay  the  trustees  of  the  settlement 
£1500  a  year  "  during  the  life  of  Lady  Lucy  Vaughan  "  (the 
intended  wife)  "  and  during  such  further  period  (if  any)  as 
there  shall  be  living  any  child  or  grandchild  of  the  intended 
marriage."  The  trustees  were  to  pay  to  the  husband  £1500 
a  year  during  his  life,  and  thereafter  upon  trusts  for  the 
benefit  of  the  wife  and  the  issue  of  the  marriage.  The  settle- 
ment further  contained  an  agreement  by  the  husband  to  vest 
in  the  trustees  upon  certain  trusts  all  property  to  which  he 
should  become  entitled  under  (inter  alia)  the  will  of  his  father. 
The  husband  came  of  age  about  a  month  after  he  had  executed 
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the  settlement.  The  father  died  nearly  four  years  after, 
leaving  property  by  will  to  the  husband.  More  than  a  year 
after  his  father's  death  the  husband  repudiated  the  settlement. 

Held,  affirming  the  Court  of  Appeal,  that  the  repudiation 
not  being  within  a  reasonable  tune  after  he  came  of  age,  he 
was  bound  by  the  settlement. 

Lord  HERSCHELL,  L.C.  :  Now,  my  Lords,  it  is  not  disputed 
that  this  contract  executed  and  entered  into -by  Martin  Albert 
Silber  (the  husband)  was  not  absolutely  void,  but  only  voidable, 
that  is  to  say,  that  after  he  came  of  age  it  was  as  binding  as 
if  he  had  been  of  age  at  the  time  when  he  executed  it,  subject 
only  to  this,  that  the  law  enabled  him.  to  avoid  his  obligations 
provided  he  did  so  within  a  reasonable  time. 

My  Lords,  I  did  not  understand  the  learned  counsel  for  the 
appellants  really  to  dispute  the  proposition  that  the  repudiation 
in  order  that  the  obligations  may  be  got  rid  of  must  be  within 
a  reasonable  time  after  the  minor  ceases  to  be  a  minor.  The 
controversy  has  been  as  to  what  elements  may  be  taken  into 
account  in  determining  whether  more  than  a  reasonable  time 
has  elapsed.  In  the  present  case,  as  I  have  shown  your  Lord- 
ships, there  was  no  repudiation  at  all  during  the  lifetime  of 
the  father.  .  .  .  Now,  my  Lords,  the  first  question  is  whether 
the  infant  was  entitled  to  wait  until  an  actual  sum  of  money 
came  to  him  to  which  this  covenant  could  apply  before  he 
made  the  repudiation.  I  think  that  is  a  proposition  which  it 
is  absolutely  impossible  to  regard  with  seriousness — that  this 
covenant  being  binding  unless  he  repudiates  it  within  a 
reasonable  time,  he  is  entitled  to  wait  to  see  how  in  respect  of 
any  particular  sum  of  money  the  covenant  will  operate,  and 
when  he  has  made  up  his  mind  whether  with  regard  to  that 
sum  of  money  it  will  be  beneficial  to  him  or  not,  he  can  then, 
and  not  till  then,  be  said  to  have  his  proper  opportunity  of 
making  the  determination  ! 

Then  it  is  said  that   in  considering  whether  a  reasonable 
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time  has  elapsed  you  must  take  into  account  the  fact  that  he 
did  not  know  what  were  the  terms  of  the  settlement,  and  that 
it  contained  this  particular  covenant.  He  knew  that  he  had 
executed  a  deed — he  must  be  taken  to  have  known  that  that 
deed  though  binding  upon  him  could  be  repudiated  when  he 
came  of  age.  And,  my  Lords,  it  seems  to  me  that  in  measur- 
ing a  reasonable  time,  whether  in  point  of  fact  he  had  or  had 
not  acquainted  himself  with  the  nature  of  the  obligations 
which  he  had  undertaken  is  wholly  immaterial.  The  time 
must  be  measured  in  precisely  the  same  way  whether  he  had 
so  made  himself  acquainted  or  not. 

The  learned  judges  in  the  Court  below  expressed  their 
opinion  that  the  period  which  elapsed,  a  period  of  between 
four  and  five  years,  was  more  than  a  reasonable  time.  It 
is  not  at  all  necessary  for  your  Lordships  to  lay  down  what 
would  have  been  a  reasonable  time  in  this  case.  It  is  enough 
to  say  that  in  my  opinion  it  is  impossible  to  hold  that  the 
learned  judges  in  the  Court  below  have  in  any  way  erred  in 
saying  that  more  than  a  reasonable  time  had  elapsed. 

Lord  WATSON  :  The  law  gave  this  minor  the  privilege  of 
repudiating  the  obligations  which  he  had  undertaken  during 
his  minority  within  a  reasonable  time  after  he  came  of  age. 
It  laid  no  obligation  upon  him — it  merely  conferred  upon  him 
a  privilege  of  which  he  might  or  might  not  avail  himself, 
as  he  chose.  If  he  chooses  to  be  inactive,  his  opportunity 
passes  away ;  if  he  chooses  to  be  active,  the  law  comes  to  his 
assistance. 

Lord  HALSBURY  :  I  should  like  to  add  that  I  adopt  the 
words  of  Lindley,  L.J.,  who  says :  "  Whether  the  defendant 
could  have  repudiated  the  deed  in  five  or  six  or  nine  months 
after  he  came  of  age  I  do  not  care  to  discuss ;  but  to  ask  us  to 
hold  that  he  repudiated  within  a  reasonable  time  is  to  ask  us 
to  hold  that  which  no  reasonable  man  could  think  of  holding." 

Lords  Macnaghten,  Morris,  and  Shand  agreed. 
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SMITH  i'.  KING.    (1892) 
[  [1892]  2  Q.  B.  543 ;  67  L.  T.  420.] 

The  defendant  during  infancy  entered  with  two  others  into 
certain  speculative  transactions  on  the  Stock  Exchange  through 
Green,  Somerset  &  Co.,  a  firm  of  brokers,  as  a  result  of  which 
a  sum  of  £547  was  due  to  the  brokers.  After  the  defendant 
came  of  age  the  brokers  brought  an  action  against  them  for 
the  £547,  the  present  plaintiff  acting  as  solicitor  to  the 
brokers.  In  this  action  the  infancy  of  the  defendant  was 
pleaded.  Before  the  trial  a  compromise  was  effected  by  which 
one  of  the  defendants  was  released,  another  was  to  give  a  bill 
for  £80,  and  the  defendant  was  to  give  the  brokers  two 
acceptances  for  the  sum  of  £50  each  at  six  and  nine  months 
respectively.  One  of  these  bills  was  indorsed  over  for  value  to 
the  plaintiff,  who  sued  for  it  in  the  Mayor's  Court.  The 
learned  assistant  judge  found  that  the  plaintiff  took  the  bill 
with  notice  of  all  the  circumstances  of  the  case ;  but  held  that 
he  was  nevertheless  entitled  to  recover  the  amount.  The 
defendant  appealed. 

Poley,  for  the  defendant. 

Travor  Wldte,  for  the  plaintiff :  The  compromise  was  not  a 
mere  ratification  or  promise  within  the  meaning  of  the  statute  ; 
it  was  an  entirely  new  and  independent  contract,  entered  into 
after  the  defendant  came  of  age ;  it  released  not  merely  the 
defendant  himself,  but  also  his  co-defendants,  from  the  action 
brought  against  them,  and  this  release  formed  a  sufficient 
consideration  for  the  defendant's  wholly  new  and  independent 
promise. 

DAY,  J. :  I  am  of  opinion,  though  I  have  felt  some  doubt 
during  the  argument,  that  the  judgment  must  be  reversed,  and 
the  ground  of  my  decision  is  that  the  transaction  was  simply 
a  renewal  of  the  promise  made  by  the  defendant  when  an 
infant.  The  defendant  had  incurred  what,  but  for  the  fact  of 
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his  infancy,  would  have  been  legal  liabilities ;  he  had  pleaded 
his  infancy  in  an  action  brought  against  him,  and  that  plea, 
if  true  (as  it  admittedly  was),  was  a  complete  bar  to  the  action. 
What  he  then  did,  however,  was  this.  He,  in  effect,  consented 
to  a  verdict  against  himself  for  £100,  to  be  secured  by  two 
bills  of  exchange  for  £50  each,  and  these  bills  he  gave  in 
accordance  with  the  terms  of  his  compromise.  One  of  these 
notes  came  into  the  hands  of  his  creditors'  solicitor,  who  now 
sues  him  on  it.  Can  he  recover  ? 

The  objection  is  taken  that  the  provision  of  section  2  of  the 
Infants'  Relief  Act,  1874,  affords  a  complete  defence  to  the 
action,  for  it  is  said  that  the  transaction  in  the  present  case 
was  either  a  new  promise  made  after  full  age  to  pay  a  debt 
contracted  during  infancy  or  else  a  ratification  after  full  age  of 
a  promise  or  contract  made  during  infancy.  It  is  urged  in 
answer,  that  there  was  an  entirely  new  consideration  ;  but  that 
is  provided  for  by  the  section,  and  affords  no  answer  to  the 
objection ;  and  it  further  seems  to  me  that  the  only  substantial 
consideration  for  the  bills  was  the  release  of  the  defendant 
from  his  old  liability,  from  which,  however,  he  was  protected 
by  his  infancy. 

CHARLES,  J. :  I  am  of  the  same  opinion.  On  the  findings  of 
the  learned  assistant  judge  the  plaintiff  can  be  in  no  better 
position  than  the  brokers. 

I  think  there  was  here  a  new  consideration  for  the  defen- 
dant's promise  ;  but  the  section  expressly  says  that  no  action 
shall  be  brought  upon  such  a  promise,  even  where  there  is  a 
new  consideration  for  it.  The  case  of  Ex  parte  Kibble,  In  re 
Onslow  (L.  R.  10  Ch.  373),  seems  strongly  to  support  that  view. 
In  that  case  a  plaintiff  had  obtained  judgment  by  default  for  a 
debt  incurred  by  the  defendant  during  infancy,  and  the 
judgment  had  been  followed  by  a  judgment  debtor  summons 
and  a  petition  for  adjudication  in  bankruptcy.  The  Court 
inquired  into  the  consideration  for  the  judgment,  and,  finding 
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that  it  was  a  debt  contracted  during  infancy,  held  that  section  2 
applied  to  the  case,  and  dismissed  the  petition  for  adjudication. 
In  delivering  judgment  in  that  case,  Hellish,  L.J.,  says  :  "  I 
am  of  opinion  that  that  section  applies  to  all  contracts  made 
by  an  infant,  provided  the  ratification  is  made  after  the  passing 
of  the  Act ;  and  that  it  is  to  be  understood  as  saying  that  a  debt 
contracted  in  infancy  shall  not  in  future  in  any  case  form  a 
valid  consideration  on  which  an  action  can  be  brought.  The 
statute  in  effect  places  a  debt  contracted  during  infancy  in  the 
same  position  as  a  gambling  debt ;  and  a  bill  of  exchange 
given  for  a  gambling  debt  cannot  form  the  ground  for  an 
action."  The  principle  of  that  decision  governs  this  case  and 
the  appeal  must  be  allowed. 

Appeal  allowed  ;  leave  to  appeal. 


An  infant  cannot  recover  money  paid  for  goods  which 
he  has  received  and  used  unless  complete  restitution  is 
possible. 

VALENTINI  v.  CANALI.    (1889) 
[24  Q.  B.  D.  166  ;  59  L.  J.  Q.  B.  74.] 

Plaintiff,  an  infant,  agreed  with  the  defendant  to  become 
tenant  of  a  house  and  to  pay  a  certain  sum  for  the  furniture 
therein.  The  plaintiff  paid  the  defendant  part  of  this  sum  and 
gave  a  promissory  note  for  the  balance,  and  occupied  the  house 
and  used  the  furniture  for  several  months,  then  brought  this 
action  claiming  a  declaration  that  the  contract  was  void,  that 
the  promissory  note  should  be  given  up,  and  the  money  he  had 
paid  returned  to  him.  The  County  Court  Judge  declared  the 
contract  void,  ordered  the  note  to  be  given  up,  but  refused  to 
order  the  return  of  the  sum  paid.  The  plaintiff  appealed. 
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Lord  COLERIDGE,  C.J. :  I  am  of  opinion  that  this  appeal 
should  be  dismissed.  It  is  now  contended  that  the  plaintiff 
was  entitled  to  an  order  for  the  repayment  of  the  sum  paid  by 
him  to  the  defendant  as  money  paid  under  a  contract  declared  to 
be  void.  No  doubt  the  words  of  section  1  of  the  Infants'  Relief 
Act,  1874,  are  strong  and  general,  but  a  reasonable  construc- 
tion ought  to  be  put  upon  them.  The  construction  which  has 
been  contended  for  on  behalf  of  the  plaintiff  would  involve  a 
violation  of  natural  justice.  When  an  infant  has  paid  for 
something  and  has  consumed  or  used  it,  it  is  contrary  to 
natural  justice  that  he  should  recover  back  the  money  which 
he  has  paid.  Here  the  infant  plaintiff,  who  claimed  to  recover 
back  the  money  which  he  has  paid  to  the  defendant,  had  had 
the  use  of  a  quantity  of  furniture  for  some  months.  He  could 
not  give  back  this  benefit  or  replace  the  defendant  in  the  same 
position  in  which  he  was  before  the  contract. 

Bowen,  L.J.,  concurred. 


Contracts  of  apprenticeship  or  to  work  for  wages  are  binding 
on  an  infant  if  reasonable  and  manifestly  for  his  benefit 
taken  as  a  whole. 

CLEMENTS  v.  LONDON  &  NORTH-WESTERN 

RAILWAY  CO.    (1894) 
[  [1894]  2  Q.  B.  482 ;  63  L.  J.  Q.  B.  837 ;  70  L.  T.  896.] 

The  plaintiff,  whilst  under  age,  became  a  porter  in  the 
employment  of  the  London  and  North-Western  Railway  Co. 
At  the  time  he  entered  into  the  employment  and  as  part 
of  the  contract  of  service  he  agreed  to  become  a  member 
of  the  London  and  North-Western  Railway  Insurance  Society. 
The  Railway  Company  agreed  to  contribute  to  the  funds  of 
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this  society  a  sum  equivalent  to  five- sixths  of  the  premiums 
payable  from  time  to  time  by  the  plaintiff  under  the  rules  of 
the  society,  and  in  consideration  thereof  the  plaintiff  agreed 
"  to  accept  such  contribution  and  any  advantages  to  which  he 
may  be  entitled  under  the  rules  of  the  said  society  in  satisfac- 
tion and  in  lieu  of  "  any  claims  against  the  defendants  under 
the  Employers'  Liability  Act. 

The  rules  of  the  society  covered  all  accidents  except  those 
caused  wilfully,  by  gross  negligence,  or  criminal  misconduct 
on  the  part  of  the  insured,  and  were  not  restricted  to  accidents 
for  which  the  employers  would  be  liable.  The  rules  contained 
provisions  limiting  the  amount  of  temporary  or  permanent 
relief  payable — the  limit  being  less  than  the  limit  recoverable 
under  the  Employers'  Liability  Act — and  forfeiting  the  benefits 
in  default  of  notice  of  an  accident  or  for  various  breaches  of 
the  regulations,  and  providing  for  the  reference  of  disputes  to 
arbitration.  The  plaintiff  was  injured  in  the  course  of  the 
working  of  the  railway  and  brought  this  action,  claiming 
damages  either  at  common  law  or  under  the  Employers' 
Liability  Act.  In  the  county  court  the  damages  were  agreed 
at  the  sum  of  £35,  but  the  judge  held  that  the  plaintiff's 
agreement  not  to  sue  was  binding  on  him  and  entered  a 
nonsuit.  On  appeal  to  the  Divisional  Court  this  judgment 
was  affirmed.  The  plaintiff  appealed. 

Lord  ESHER,  M.K. :  At  the  time  when  the  plaintiff  entered 
into  this  contract  he  was  an  infant,  and  he  was  still  an  infant 
at  the  time  of  the  accident,  and  at  the  time  of  action  brought. 
He  received  under  that  contract  payment  in  accordance  with 
its  terms,  and  without  having  to  show  how  the  accident  arose  ; 
but  subsequently  he  brought  this  action.  It  is  said  that  the 
receipt  of  that  money  is  not  to  be  taken  into  account,  so  that 
what  he  is  claiming  is  to  keep  that  money,  and  further  to 
recover  full  compensation  in  respect  of  the  injury  that  had 
happened  to  him,  as  if  there  were  no  such  contract  in  existence 
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and   as  if   he  had   received   no   compensation   or   advantage 
under  it. 

That  raises  this  question  of  law — whether  this  is  a  contract 
which  he  can  now  repudiate,  he  being  still  an  infant.  I  ani  of 
opinion,  without  going  again  through  the  cases  that  have  been 
cited,  that  the  answer  to  this  proposition  depends  on  whether, 
on  the  true  construction  of  the  contract  as  a  whole,  it  was  for 
his  advantage.  If  it  was  not  so,  he  can  repudiate  it ;  but  if 
it  was  for  his  advantage,  it  was  not  a  voidable  contract,  but 
one  binding  on  him,  which  he  had  no  right  to  repudiate. 

It  is  for  the  Court  under  these  circumstances  to  say  what  is 
the  construction  of  the  contract,  and  after  it  has  been  con- 
strued to  say  whether  it  is  clearly  and  manifestly  for  the 
benefit  of  the  infant.  A  Court  of  Law  would  know  perhaps 
better  than  a  jury  could  what  advantages  the  plaintiff  obtained 
under  the  contract  of  service,  because  I  take  it  it  is  part  of  the 
contract  of  service  made  by  him  with  the  defendants.  If  there 
were  no  such  contract,  he  could  not  obtain  conpensation,  unless 
by  agreement  with  his  employers,  without  bringing  an  action 
either  in  the  Superior  Court  or  the  County  Court,  and  in  that 
action  he  would  be  exposed  to  the  risk  of  being  unable  to  prove 
that  the  accident  was  the  result  of  negligence  of  some  one  for 
whom  the  company  were  responsible  (a).  The  injuries  might, 
for  instance,  have  risen  from  concealed  defects  of  machinery 
not  known  to  the  company,  or  by  pure  accident  not  brought 
about  by  any  negligence  on  the  part  of  the  company's  ser- 
vants. The  burden  of  proving  otherwise  would  have  been 
on  the  plaintiff,  and  that  is  a  burden  which  often  cannot  be 
supported. 

The  risk  of  non-success  owing  to  difficulty  of  proof,  and  the 
risk  of  obtaining  but  small  advantage  from  a  successful  action, 
are  both  obviated  by  this  agreement,  under  which,  even  if  it 

(a)  The  first  Workman's  Compensation  Act  was  introduced  in  1897,  three 
years  later  than  this  case.    (Editor's  note.) 
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is  clear  that  there  is  no  legal  claim  that  could  be  enforced 
against  the  company,  he  is  still  entitled  to  compensation. 
Some  disadvantages  to  the  infant  have  been  pointed  out  in 
the  contract;  but  it  does  not  prevent  the  contract  being  for 
the  advantage  of  the  infant  that  it  contains  some  things  that 
are  not  to  his  advantage.  If  upon  consideration  of  the  whole 
agreement  there  is  a  manifest  advantage  to  the  infant  he 
cannot  avoid  it.  Under  the  circumstances  of  this  case,  I  have 
come  to  the  conclusion  that  the  contract  was  for  the  benefit  of 
the  plaintiff,  and  binding  on  him,  and  its  existence  is  therefore 
an  answer  to  the  claim  made  in  this  action. 

KAY,  L.J. :  It  has  been  clearly  held  that  contracts  of 
apprenticeship  and  with  regard  to  labour  are  not  contracts  to 
an  action  on  which  the  plea  of  infancy  is  a  complete  defence, 
and  the  question  has  always  been,  both  at  law  and  in  equity, 
whether  the  contract,  when  carefully  examined  in  all  its  terms, 
is  for  the  benefit  of  the  infant.  If  it  is  so,  the  Court  before 
which  the  question  comes  will  not  allow  the  infant  to  repudiate 
it.  In  Leslie  v.  Fitzpatrick  (3  Q.  B.  D.  229)  an  apprenticeship 
agreement  was  pronounced  to  be  not  necessarily  unfair  because 
of  certain  unilateral  provisions  which  made  against  the  infant. 
That  was  the  case  of  an  apprenticeship  deed,  giving  the  master 
power  to  terminate  the  agreement  in  certain  events;  and 
Lush,  X,  in  giving  the  judgment  of  the  Court,  said:  "  If  such 
provisions  were  at  the  time  common  to  labour  contracts,  or 
were  in  the  then  condition  of  trade  such  as  the  master  was 
reasonably  justified  in  imposing  as  a  just  measure  of  protection 
to  himself,  and  if  the  wages  were  a  fair  compensation  for  the 
services  of  the  youth,  the  contract  is  binding,  inasmuch  as  it 
was  beneficial  to  him  by  securing  to  him  permanent  employ- 
ment, and  the  means  of  maintaining  himself." 

Suppose,  however,  as  has  been  argued,  that  this  is  not  a 
labour  contract,  would  the  same  rule  apply?  I  will  not 
;  attempt  to  say  how  far  the  rule  extends,  but  that  it  does  apply 
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to  some  contracts  that  are  not  contracts  of  labour  is  clear  from 
many  decided  cases.  .  .  . 

A.  L.  SMITH,  L.J. :  There  can  be  no  doubt  that  primd  facie 
an  infant  is  incapable  of  contracting ;  but  to  this  rule  there 
are  exceptions,  and  I  will  read  from  the  judgment  of  Fry,  L.J., 
in  DC  Francesco  v.  Barnum  (45  Ch.  D.  430),  the  one  applic- 
able to  this  case.  The  learned  judge  having  stated  the  general 
rule  as  to  the  incapacity  of  an  infant  to  bind  himself  and 
enumerated  some  of  the  exceptions,  said :  "  There  is  another 
exception  which  is  based  on  the  desirableness  of  infants 
employing  themselves  in  labour,  therefore,  when  you  get  a 
contract  for  labour,  and  you  have  a  remuneration  of  wages, 
that  contract,  I  think,  must  be  taken  to  be,  primd  facie, 
binding  upon  an  infant."  I  take  this  to  be  good  law.  .Primd 
facie,  therefore,  this  contract  is  binding  upon  the  plaintiff.  It 
is  for  the  court  and  not  for  the  jury  to  determine,  as  we  have 
already  held  in  Flower  v.  London  &  North-Western  Railway  Co. 
( [1894]  2  Q.  B.  65)  whether  the  contract  is  for  the  benefit 
of  the  infant ;  and  if  the  Court  should  be  of  opinion  that  the 
agreement  as  a  whole  is  not  for  his  benefit,  but  that  it  is 
unfair  that  he  should  be  bound  by  it,  then  the  Court  says  that 
it  is  not  binding  on  him.  It  was  said  in  Corn  v.  Matthews 
( [1893]  1  Q.  B.  310)  by  the  Master  of  the  Eolls  :  "The  mere 
fact  of  some  conditions  in  the  deed  being  against  the 
apprentice  does  not  enable  the  Court,  on  that  ground  only, 
to  say  that  the  agreement  is  void.  It  is  impossible  to  frame  a 
deed  as  between  a  master  and  an  apprentice  " — which  may  be 
read  as  "  infant  "  in  this  case,  as  the  principle  is  the  same— 
"  in  which  some  of  the  stipulations  are  not  in  favour  of  the 
one  and  some  in  favour  of  the  other.  But  if  we  find  a  stipulation 
in  the  deed  which  is  of  such  a  kind  that  it  makes  the  whole 
contract  an  unfair  one,  then  that  makes  the  whole  contract 
void."  Now,  in  this  deed  are  there  any  such  stipulations  ? 
In  my  judgment,  it  is  a  fair  contract  for  the  infant.  First  of 

L.C.  L 
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all  no  matter  how  the  accident  may  happen  to  him,  and 
whether  he  has  a  remedy  in  a  court  of  law  or  not,  he  is  to 
have  payments  made  to  him  according  to  the  scale  set  out  in 
the  rules  of  the  society.  He  avoids  litigation,  and  having,  if 
successful  in  litigation,  to  pay  costs  as  between  solicitor  and 
client  out  of  the  damages  he  may  recover.  He  avoids  also  the 
uncertainty  of  getting  a  verdict  and  the  difficulty  of  estab- 
lishing a  cause  of  action.  In  my  judgment,  the  agreement, 
instead  of  being  detrimental  to  the  infant,  is,  on  the  whole, 
manifestly  to  his  advantage.  The  answer  which  is  set  up 
to  this  agreement,  therefore,  fails,  and  the  appeal  should  be 
dismissed. 


Necessaries  are  articles  suitable  to  the  condition  in  life  of  the 
particular  infant. 

RYDER  v.  WOMBWELL.    (1868) 
[L.  E.  4  Ex.  32 ;  38  L.  J.  Ex.  8 ;  19  L.  T.  491.] 

December  3,  1868.  The  judgment  of  the  Court  (Willes, 
Byles,  Blackburn,  Montague  Smith  and  Lush,  JJ.)  was 
delivered  by 

WILLES,  J. :  In  this  case  the  plaintiff  replied  to  a  plea  of 
infancy,  that  the  goods  were  necessaries  suitable  to  the  degree, 
estate,  and  condition  of  the  defendant,  and  on  this  issue  was 
taken.  On  the  trial  before  the  Lord  Chief  Baron  it  was 
proved  that  the  degree,  estate,  and  condition  of  the  defendant 
was  that  he  was  the  younger  son  of  a  deceased  baronet  of  good 
fortune  and  family,  that  during  his  minority  he  had  an  income 
of  about  £500  per  annum,  and  on  attaining  his  majority  he 
became  entitled  to  £20,000,  that  he  moved  in  what  is  called 
the  highest  society,  and  rode  races  for  a  friend,  the  Marquis 
of  Hastings,  at  whose  house  he  was  a  frequent  visitor.  Amongst 
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the  articles  supplied  by  the  plaintiff  upon  credit,  and  which, 
according  to  his  case  and  the  verdict  of  the  jury,  were  neces- 
saries for  an  infant  of  his  degree,  were  a  silver-gilt  goblet 
which  he  ordered  for  the  purpose  of  making  a  present  to  the 
Marquis  of  Hastings,  price  £15  15s.  OcL,  and  a  pair  of  solitaires 
or  ornamental  studs,  worn  as  the  fastenings  of  the  wristbands 
of  a  shirt,  which  it  is  stated  in  the  case  were  made  of  crystals 
set  in  gold  and  ornamented  with  diamonds,  representing  a 
horseshoe  in  which  the  nails  were  rubies.  The  price  of  these 
studs  or  solitaires  was  £25.  No  evidence  was  given  of  any- 
thing peculiar  in  the  defendant's  station  rendering  it  excep- 
tionally necessary  for  him  to  have  such  articles. 

At  the  close  of  the  plaintiffs  case  the  defendant's  counsel 
offered  evidence  that  the  defendant  was  already  supplied  with 
similar  articles  of  jewelry  to  a  large  amount  so  as  to  render 
any  further  supply  unnecessary,  but  it  being  admitted  that  the 
plaintiff  was  not  aware  of  this,  the  Lord  Chief  Baron  rejected 
this  evidence. 

Leave  was  reserved  to  move  to  enter  a  nonsuit  or  reduce 
the  damages,  and  the  question  whether  these  two  articles  were, 
under  the  circumstances,  necessaries  was  left  to  the  jury,  who 
found  for  the  plaintiff  as  to  both  of  the  articles  above  men- 
tioned. They  found  for  the  defendant  as  to  some  other  articles, 
which  it  is  consequently  not  necessary  to  notice.  A  rule  nisi 
was  obtained  in  the  Court  of  Exchequer  to  enter  a  nonsuit  or 
reduce  the  verdict  pursuant  to  the. leave  reserved,  or  for  a  new 
trial  on  the  ground  of  the  improper  rejection  of  evidence. 

The  rule  was  by  the  majority  of  the  Court  of  Exchequer 
made  absolute,  to  reduce  the  damages  to  <£25,  the  value  of  the 
studs,  thus  deciding  that  there  was  no  evidence  on  which  the 
jury  could  find  that  it  was  necessary  for  the  infant  to  buy 
on  credit  a  goblet  for  the  purpose  of  making  a  present,  but 
that  there  was  evidence  on  which  they  might  find  that  it  was 
necessary  for  him  to  buy  such  studs  as  are  above  described, 
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and  the  rule  for  a  new  trial  on  the  ground  of  the  rejection 
of  evidence  was  discharged.  Bramwell,  B.,  dissented  from  this 
judgment,  as  in  his  opinion  there  was  no  evidence  to  go  to 
the  jury ;  and  the  evidence  rejected  was  admissible. 

On  appeal,  therefore,  there  are  two  questions  raised  before 
us :  first,  whether  there  was  evidence  on  which  the  jury  might 
properly  find  that  both  or  either  of  those  articles  were  neces- 
saries, on  the  determination  of  which  depends  whether  the 
verdict  should  be  restored  to  a  verdict  for  the  whole  amount 
of  £40  15s.  Qd.,  or  stand  reduced  to  £25,  or  be  altogether  set 
aside  and  a  nonsuit  entered.  Secondly,  whether  the  evidence 
offered  was  admissible ;  the  determination  of  which  only  affects 
the  question  whether  there  should  be  a  new  trial  or  not. 

The  general  rule  of  law  is  clearly  established,  and  is  that  an 
infant  is  generally  incapable  of  binding  himself  by  a  contract. 
To  this  rule  there  is  an  exception  introduced,  not  for  the 
benefit  of  the  tradesman  who  may  trust  the  infant,  but  for  that 
of  the  infant  himself.  This  exception  is  that  he  may  make  a 
contract  for  necessaries.  And  as  is  accurately  stated  by  Parke, 
B.,  in  Peters  v.  Fleming  (6  M.  &  Wat.,  p.  46),  "  From  the  earliest 
time  down  to  the  present  the  word  necessaries  is  not  confined 
in  its  strict  sense  to  such  articles  as  were  necessary  to  the 
support  of  life,  but  extended  to  articles  fit  to  maintain  the 
particular  person  in  the  state,  station,  and  degree  in  life  in  which 
he  is;  and  therefore  we  must  not  take  the  word  necessaries 
in  its  unqualified  sense,  ^but  with  the  qualification  above 
pointed  out.  Then  the  question  in  this  case  is  whether  there 
was  any  evidence  to  go  to  the  jury  that  any  of  these  articles 
were  of  that  description."  In  the  present  case  the  first  ques- 
tion is  whether  there  was  any  evidence  to  go  to  the  jury  that 
either  of  the  above  articles  was  of  that  description.  Such  a 
question  is  one  of  mixed  law  and  fact ;  in  so  far  as  it  is  a  ques- 
tion of  fact  it  must  be  determined  by  a  jury,  subject  no  doubt 
to  the  control  of  the  Court,  who  may  set  aside  the  verdict  and 
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submit  the  question  to  the  decision  of  another  jury;  but  there 
is  in  every  case,  not  merely  in  those  arising  on  a  plea  of  in- 
fancy, a  preliminary  question  which  is  one  of  law,  viz.  whether 
there  is  any  evidence  on  which  the  jury  could  properly  find 
the  question  for  the  party  on  whom  the  onus  of  proof  lies.  If 
there  is  not,  the  judge  ought  to  withdraw  the  question  from 
the  jury  and  direct  a  nonsuit  if  the  onus  is  on  the  plaintiff,  or 
direct  a  verdict  for  the  plaintiff  if  the  onus  is  on  the  defendant. 
It  was  formerly  considered  necessary  in  all  cases  to  leave  the 
question  to  the  jury  if  there  was  any  evidence,  even  a  scintilla, 
in  support  of  the  case ;  but  it  is  now  settled  that  the  question 
for  the  judge  (subject  of  course  to  review)  is,  as  is  stated  by 
Maule,  J.,  in  Jewell  v.  Parr  (13  C.  B.  at  p.  916),  not  whether 
there  is  literally  no  evidence,  but  whether  there  is  none  that 
ought  reasonably  to  satisfy  the  jury  that  the  fact  sought  to  be 
proved  is  established.  And  taking  that  as  the  proper  test,  we 
think  that  there  was  not  in  this  case  evidence  on  which  the 
jury  could  reasonably  find  that  it  was  necessary  for  maintain- 
ing the  defendant  in  the  station  of  life  in  which  he  moved, 
either  that  he  should  give  goblets  to  his  friend  or  wears  shirt- 
buttons  composed  of  diamonds  and  rubies  costing  £12  10s.  Orf. 
a-piece. 

We  must  first  observe  that  the  question  in  such  cases  is  not 
whether  the  expenditure  is  one  which  an  infant,  in  the  defen- 
dant's position,  could  not  properly  incur.  There  is  no  doubt 
that  an  infant  may  buy  jewelry  or  plate,  if  he  has  the  money 
to  pay  and  pays  for  it.  But  the  question  is  whether  it  is  so 
necessary  for  the  purpose  of  maintaining  himself  in  his  station 
that  he  should  have  these  articles,  as  to  bring  them  within  the 
exception  under  which  an  infant  may  pledge  his  credit  for 
them  as  necessaries.  The  Lord  Chief  Baron,  in  his  judgment, 
questions  whether  under  any  circumstances  it  is  competent 
to  the  judge  to  determine,  as  a  matter  of  law,  whether  par- 
ticular articles  are  or  are  not  to  be  deemed  necessaries  suitable, 
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to  the  estate  and  condition  of  an  infant,  and  whether,  if  in 
any  case  the  judge  may  so  determine,  his  jurisdiction  is  not 
limited  to  those  cases  in  which  it  is  clear  and  obvious  that  the 
articles  in  question  not  merely  are  not,  but  cannot,  be  neces- 
saries to  any  one  of  any  rank,  or  fortune,  or  condition  what- 
ever ?  This  is  an  important  principle  which,  if  correct,  fully 
supports  the  judgment  below,  but  we  cannot  assent  to  it.  We 
quite  agree  that  the  judges  are  not  to  determine  facts,  and 
therefore  where  evidence  is  given  as  to  any  facts  the  jury  must 
determine  whether  they  believe  it  or  not.  But  the  judges 
do  know,  as  much  as  juries,  what  is  the  usual  and  normal 
state  of  things,  and  consequently  whether  any  particular 
article  is  of  such  a  description  as  that  it  may  be  a  necessary 
under  such  usual  state  of  things.  If  a  state  of  things  exist 
(as  it  well  may)  so  new  or  so  exceptional  that  the  judges  do 
not  know  of  it,  that  may  be  proved  as  a  fact,  and  then  it  will 
be  for  the  jury  under  a  proper  direction  to  decide  the  case. 
But  it  seems  to  us  that  if  we  were  to  say  that  in  every  case 
the  jury  are  to  be  at  liberty  to  find  anything  to  be  a  necessary, 
on  the  ground  that  there  may  be  some  usage  of  society,  not 
proved  in  evidence  and  not  known  to  the  Court,  but  which 
it  is  suggested  that  the  jury  may  know,  we  should  in  effect  say 
that  the  question  for  the  jury  was  whether  it  was  shabby  in 
the  defendant  to  plead  infancy. 

We  think  the  judges  must  determine  whether  the  case 
is  such  as  to  cast  on  the  plaintiff  the  onus  of  proving  that 
the  articles  are  within  the  exception,  and  then  whether  there 
is  any  sufficient  evidence  to  satisfy  that  onus.  In  the  judg- 
ment of  Bramwell,  B.  (a),  in  the  Court  below,  many  instances 

(a)  BKAMWELL,  B.  (in  the  Court  below,  L.  B.  3  Ex.  96) :  It  was  said  that 
the  question  was  for  the  jury,  that  the  rule  is  that  where  the  article  is  one 
of  a  useful  class,  the  question  is  one  of  fact  to  be  decided  by  them.  I  cannot 
agree  to  this.  It  is  extreme!}'  difficult  to  name  anything  which  cannot  be 
put  to  some  use.  Earrings  for  a  male,  spectacles  for  a  blind  person,  a  wild 
animal,  might  be  suggested.  But  even  they  might  come  within  the  argument 
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are  put  well  illustrating  the  necessity  of  such  a  rule.  It 
is  enough  for  the  decision  of  this  case  if  we  hold  that  such 
articles  as  are  here  described  are  not  primd  facie  necessary 
for  maintaining  a  young  man  in  any  station  of  life,  and  that 
the  burthen  lay  on  the  plaintiff  to  give  evidence  of  something 
peculiar  making  them  necessaries  in  this  special  case,  and 
that  he  has  given  no  evidence  at  all  to  that  effect. 

The  cases  will,  we  think,  be  found  to  be  quite  consistent 
with  this  view.  In  Peters  v.  Fleming  (6  M.  &  \V.  42)  the 
Court  took  judicial  notice  that  it  was  primd  facie  not  un- 
reasonable that  an  undergraduate  at  college  should  have  a 

in  support  of  the  drinking-cup  claim,  viz.  that  they  might  be  used  for  necessary 
and  becoming  presents.  The  argument  seems  to  me  to  lead  to  an  absurdity. 
Food  is  necessary ;  is  it  a  question  of  fact,  whether  a  daily  dinner  of  turtle 
and  venison  for  a  month  is  a  necessary  for  a  clerk  with  a  salary  of  £1  a 
week  ?  A  threepenny  ride  in  an  omnibus  on  a  wet  day  may  be  a  necessary 
for  such  a  clerk,  and  save  him  its  cost  by  saving  his  clothes.  '  Is  whether  a 
coach  and  four  is  a  necessary  for  him  a  question  of  fact?  Besides,  suppose  a 
jury  ask  what  is  the  meaning  of  necessaries.  Does  it  mean  in  law,  as  in 
strictness,  something  indispensable  ?  The  answer  must  be,  no.  Then  when 
they  ask  what  is  the  meaning,  and  it  is  expounded  to  them  as  being  some- 
thing reasonably  required  for  the  nourishment,  clothing,  lodging,  education, 
and  decent  behaviour  and  appearance,  according  to  station,  how  can  such  an 
explanation  include  these  articles  ? 

But  I  may  fairly  be  asked  what  is  the  rule  ?  It  seems  to  me  to  be  this. 
There  are  some  things  which  cannot  be  necessaries.  The  earrings,  the 
spectacles  in  the  cases  put,  the  wild  animal,  and  all  things  which  are  useless 
save  for  amusement,  or  where  the  utility  is  the  subordinate  consideration  and 
the  ornament  or  amusement  the  principal.  On  the  other  hand,  there  are 
some  things  certainly  necessaries,  bread,  meat,  vegetables,  water.  There 
are  also  things  which  may  or  may  not  be  and  which  give  rise  to  questions 
for  a  jury.  For  instance,  an  infant  orders  an  expensive  coat ;  but  it  appears 
his  trade  or  calling  is  of  that  nature  that  such  a  coat  is  necessaiy  for  his 
health,  or  it  is  shown  that  a  coat  of  half  the  price  would  not  last  half  the 
time.  Or  if  he  has  ordered  a  broadcloth  coat,  and  it  is  said  he  should  have 
contented  himself  with  fustian,  evidence  may  be  given  as  to  his  position,  and 
as  to  how  such  people  dress  in  that  class  in  that  neighbourhood,  and  then 
the  question  is  for  the  jury.  I  am  far  from  saying  that  the  above  is  at  once 
accurate  and  exhaustive,  but  I  forbear  from  the  attempt  to  make  it  so.  Not 
to  be  more  tedious,  I  think,  therefore,  that  in  this  case  the  jury  should  have 
been  told  to  find  for  the  defendant. 
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watch,  and  consequently  a  watch-chain,  and  that  therefore  it 
was  a  question  for  a  jury  whether  the  watch-chain  supplied 
on  credit  in  that  particular  case  was  such  a  watch-chain  as 
was  necessary  to  support  himself  properly  in  his  degree.  In 
laying  down  the  law  as  to  the  particular  case,  Parke,  B., 
says  (6  M.  &  W.  at  p.  47),  "All  such  articles  as  are  purely 
ornamental  are  to  be  rejected,  as  they  cannot  be  requisite 
for  any  one."  Possibly  there  may  be  exceptional  cases  in 
which  things  purely  ornamental  may  be  necessary.  In  such 
a  state  of  things  as  we  believe  existed  at  the  close  of  the  last 
century  it  might  have  been  a  question  for  a  jury  whether 
it  was  not  necessary,  for  the  purpose  of  maintaining  his 
station,  for  a  young  gentleman  moving  in  society  to  purchase 
wigs  and  hair  powder;  but  as  a  general  rule,  and  in  the 
absence  of  some  evidence  to  show  that  the  usages  of  society 
required  the  use  of  such  things,  we  think  the  rule  laid  down 
in  Peters  v.  Fleming  (6  M.  &  W.  at  p.  47)  is  correct.  It  was 
approved  of  in  Wharton  v.  Mackenzie  (5  Q.  B.  606),  where 
Coleridge,  J.,  says  (5  Q.  B.  at  p.  612)  that  in  some  cases  it 
must  be  for  the  judge  to  decide  the  question.  Where  evidence 
is  given,  as  he  observes,  of  exceptional  circumstances,  the  case 
must  go  to  the  jury  with  proper  directions,  but  in  the  absence 
of  any  explanation  the  Court  will  decide.  So  in  Broker  v.  Seott 
(11  M.  &  W.  67),  Parke,  B.,  during  the  course  of  the  argument, 
says  (11  M.  &  W.  at  p.  68),  "  Prima  facie,  these  articles  are 
not  necessaries  under  the  circumstances,  and  the  tradesmen 
must  show  them  to  be  so ; "  and  in  giving  judgment  he  says 
(11  M.  &  W.  at  p.  69),  "If  there  had  been  any  explanation 
of  the  circumstances  under  which  they  were  supplied,  it  might 
possibly  have  varied  the  case,  but  no  explanation  whatever 
is  given  of  them ;  "  and  on  that  ground  a  nonsuit  was 
entered. 

Taking  this  view  of  the  law  and  facts,  it  follows  that  the 
judgment   should   be   reversed,   and   a   nonsuit   entered.     It 
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becomes  therefore  unnecessary  to  decide  whether  the  evidence 
tendered  was  properly  rejected  or  not.  That  is  a  question 
of  some  nicety,  and  the  authorities  are  by  no  means  uniform. 
In  Bainbridge  v.  Pickering  (2  Wm.  Bl.  1325)  the  Court  of 
Common  Pleas  seem  to  have  acted  on  a  principle  which  would 
make  the  evidence  admissible.  In  Braysliaw  v.  Eaton  (7  Scott, 
183),  Bosanquet,  J.,  treats  it  as  clearly  admissible,  and  on 
those  authorities  the  Court  of  Queen's  Bench  (then  consisting 
of  Blackburn,  J.,  and  Mellor,  J.)  acted  in  Foster  v.  Redgrave 
(4  Ex.  p.  35,  n.  8).  There  is  much  to  be  urged  in  support 
of  the  view  taken  by  the  majority  in  the  Court  below,  and  we 
desire  not  to  be  understood  as  either  overruling  or  affirming 
that  decision.  If  ever  the  point  again  arises,  the  Court  before 
which  it  comes  must  determine  it  on  the  balance  of  authority 
and  on  principle,  without  being  fettered  by  a  decision  of  this 
Court. 

Judgment  reversed,  and  a  nonsuit  entered. 


If  an  infant  at  the  time  of  sale  was  in  fact  sufficiently  pro- 
vided with  goods  of  the  kind  supplied  they  were  not 
necessaries. 

JOHNSTONE  v.  MARKS.    (1887) 
[19  Q.  B.  D.  509 ;  57  L.  J.  Q.  B.  6.] 

Action  by  tailor  for  price  of  clothes  supplied.  Defence 
infancy.  For  the  defence  it  was  proposed  to  call  the  father 
to  prove  that  the  defendant  was  sufficiently  supplied  with 
clothes  at  the  time  of  his  purchases  from  the  plaintiff.  County 
Court  Judge  held  the  evidence  inadmissible. 

Lord  ESHER,  M.E. :  I  am  of  opinion  that  the  evidence  was 
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improperly  rejected.  It  lies  upon  the  plaintiff  to  prove,  not 
that  the  goods  supplied  belong  to  the  class  of  necessaries 
as  distinguished  from  that  of  luxuries,  but  that  the  goods 
supplied  when  supplied  were  necessaries  to  the  infant.  The 
circumstance  that  the  infant  was  sufficiently  supplied  at  the 
time  of  the  additional  supply  is  obviously  material  to  this 
issue,  as  well  as  fatal  to  the  contention  of  the  plaintiff  with 
respect  to  it.  In  llyder  v.  Wombwdl  (supra,  p.  146)  the  Court 
of  Exchequer  Chamber  had  cases  before  them  which  were 
inconsistent  with  the  view  taken  in  the  Court  below,  but,  hold- 
ing as  they  did  that  the  goods  supplied  could  not  possibly  be 
necessaries,  there  was  no  occasion  for  them  to  decide  whether 
this  evidence  was  relevant.  A  Divisional  Court  has  since,  in 
Barnes  v.  Toije  (13  Q.  B.  D.  410),  decided  that  the  evidence 
is  relevant  and  I  entirely  agree  with  the  decision. 
Lindley,  L.J.,  and  Lopes,  L.J.,  agreed. 

NOTE. — In  this  case  the  learned  judges  were  sitting  as  a 
Divisional  Court  of  the  Q.  B.  D.,  but  the  Court  added  that  should 
the  question  be  raised  before  them  sitting  as  a  division  of  the 
Court  of  Appeal  they  would  be  prepared  to  give  the  same 
decision. 

The  definition  of  "  necessaries "  in  section  2,  Sale  of  Goods 
Act,  1893,  adopts  the  principles  laid  down  by  these  decisions. 
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The  onus  of  proving  that  the  goods  were  suitable  to  the 
condition  in  life  of  the  infant  and  that  he  was  not 
sufficiently  supplied  with  such  goods  at  the  time  of  sale 
and  delivery  lies  on  the  person  claiming  to  be  paid  for 
such  gooas. 

NASH  v.  INMAN.    (1908) 

[  [1908]  2  K.  B.  1 ;  77  L.  J.  K.  B.  626 ;  98  L.  T.  658 ; 
24  T.  L.  E.  401.] 

COZENS-HARDY,  M.R. :  This  case  is  undoubtedly  one  of  diffi- 
culty and  also,  I  think,  one  of  importance.  It  is  an  action  by 
a  tailor  against  Mr.  Inman,  who  was  at  the  date  of  the  trans- 
actions in  question  an  infant.  There  were  no  pleadings  in 
the  action.  There  was  merely  a  writ  and  an  application  under 
Order  XIV.,  and  the  action  was  adjourned  into  Court,  and 
came  on  for  trial  before  Ridley,  J.,  and  a  special  jury.  In 
substance  the  position  is  this  :  The  plaintiff  sues  the  defendant 
for  goods  sold  and  delivered.  The  defendant  pleads  infancy  at 
the  date  of  the  sale,  and  his  plea  is  proved.  What  is  the 
consequence  of  that?  The  consequence  of  that  is  that  the 
Infants'  Relief  Act,  1874,  becomes  applicable.  Under  that  Act 
all  contracts  for  goods  supplied  are  absolutely  void,  the  only 
exception  being  contracts  for  necessaries.  Then  section  2  of 
the  Sale  of  Goods  Act,  1893,  provides  as  follows  :  "  Capacity 
to  buy  and  sell  is  regulated  by  the  general  law  concerning 
capacity  to  contract,  and  to  transfer  and  acquire  property." 
That,  of  course,  includes  the  Act  of  1874.  Then  follows  this 
proviso :  "  Provided  that  where  necessaries  are  sold  and 
delivered  to  an  infant,  or  minor,  or  to  a  person  who  by  reason 
of  mental  incapacity  or  drunkenness  is  incompetent  to  con- 
tract, he  must  pay  a  reasonable  price  therefor."  The  section 
then  defines  necessaries  as  follows  :  "  Necessaries  in  this  section 
mean  goods  suitable  to  the  condition  in  life  of  such  infant 
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or  minor  or  other  person,  and  to  his  actual  requirements 
at  the  time  of  the  sale  and  delivery."  What  is  the  effect 
of  that  ?  The  plaintiff  sues  for  goods  sold  and  delivered. 
The  defendant  pleads  infancy.  The  plaintiff  must  then  reply, 
"  The  goods  sold  were  necessaries  within  the  meaning  of  the 
definition  in  section  2  of  the  Sale  of  Goods  Act,  1893."  It 
is  not  sufficient,  in  my  view,  for  him  to  say,  "  I  have  dis- 
charged the  onus  which  rests  upon  me  if  I  simply  show  that 
the  goods  supplied  were  suitable  to  the  condition  in  life  of  the 
infant  at  the  tune."  There  is  another  branch  of  the  definition 
which  cannot  be  disregarded.  Having  shown  that  the  goods 
were  suitable  to  the  condition  in  life  of  the  infant,  he  must 
then  go  on  to  show  that  they  were  suitable  to  his  actual 
requirements  at  the  tune  of  the  sale  and  delivery.  Unless 
he  establishes  that  fact,  either  by  evidence  adduced  by  himself 
or  by  cross-examination  of  the  defendant's  witnesses,  as  the 
case  may  be,  in  my  opinion  he  has  not  discharged  the  burden 
which  the  law  imposes  upon  him.  Our  attention  has  been 
called  by  Mr.  McCardie,  in  his  very  able  and  learned  argument, 
to  a  number  of  authorities  going  back  for  a  very  long  period, 
which  he  said  established  that  the  burden  on  a  plaintiff  who 
supplied  goods  to  an  infant  was  simply  to  show  that  the  goods 
were  of  a  class  which  might  be  necessaries,  having  regard 
to  the  position  in  life  of  the  defendant  and  his  family,  and 
that,  unless  the  judge  withdrew  the  case  from  the  jury  on 
the  ground  that  the  articles  in  question  could  not  be 
necessaries,  it  was  for  the  jury  to  find  as  a  matter  of  fact, 
Aye  or  No,  were  these  articles  necessaries?  It  had  never, 
he  said,  been  the  law  that  the  plaintiff  was  required  to  go 
into  the  question,  which  might  present  great  difficulties, 
of  whether  or  not  the  goods  were  actually  required  by  the 
defendant  at  the  date  of  the  sale,  or,  in  other  words,  to 
say  what  was  the  state  of  the  defendant's  wardrobe  at  the 
time  when  the  goods  were  ordered.  I  think  there  is  very 
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great  force  up  to  a  certain  point  in  that  argument.  But 
it  must  be  remembered  that  the  law  on  this  subject  has 
been  developed  and  altered  in  the  course  of  the  last  century. 
It  was  until  quite  recently  doubted  whether  it  was  even 
admissible  to  prove  that  the  infant  was  supplied  with  goods 
of  the  class — being  goods  which  might  properly  be  necessaries 
—at  the  date  when  the  contract  was  made  so  that  he  really 
did  not  want  any  more.  It  was  not  until  the  decision  of  the 
Divisional  Court  in  Barnes  v.  Toyc  (13  Q.  B.  D.  410)  in  1884, 
overruling  the  direction  given  by  A.  L.  Smith,  J.,  that  it 
could  be  said  to  be  at '  all  established  that  that  was  even 
admissible  evidence  unless  you  went  further  and  proved  that 
the  plaintiff  knew  he  was  sufficiently  supplied.  The  point 
arose  again  in  Johnstone  v.  Marks  (supra,  p.  153),  before 
what  was  no  doubt  a  Divisional  Court,  but  it  was  composed 
of  three  members  of  the  Court  of  Appeal,  Lord  Esher,  M.R., 
Lindley,  L.J.,  and  Lopes,  L.J.  In  that  case  the  county  court 
judge  had  rejected  evidence  to  prove  that  the  defendant  was 
sufficiently  supplied  with  clothes  at  the  time  of  the  sale.  Lord 
Esher  said,  "  I  am  of  opinion  that  the  evidence  was  improperly 
rejected.  It  lies  upon  the  plaintiff  to  prove,  not  that  the  goods 
supplied  belong  to  the  class  of  necessaries  as  distinguished 
from  that  of  luxuries,  but  that  the  goods  supplied  when 
supplied  were  necessaries  to  the  infant.  The  circumstance 
that  the  infant  was  sufficiently  supplied  at  the  time  of  the 
additional  supply  is  obviously  material  to  this  issue,  as  well 
as  fatal  to  the  contention  of  the  plaintiff  with  respect  to 
it."  Lindley,  L.J.,  said,  "If  an  infant  can  be  made  liable 
for  articles  which  may  be  necessaries  without  proof  that 
they  are  necessaries,  there  is  an  end  to  the  protection  which 
the  law  gives  him.  If  he  has  enough  of  such  articles,  more 
cannot  possibly  be  necessary  to  him."  Although  it  may 
be  true  that  the  language  which  I  have  just  read  from  the 
judgments  of  Lord  Esher  and  Lindley,  L.J.,  goes  further 
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than  was  absolutely  necessary  for  the  decision  of  the  case, 
that  language  is  perfectly  clear  and  unambiguous,  and  seems 
to  me  to  be  logically  involved  in  the  definition  of  necessaries. 
After  those  two  decisions  there  was  passed  in  the  year 
1893  an  Act  of  Parliament  which  defines,  in  a  manner  that 
admits  of  no  doubt,  what  are  those  necessaries  for  which,  and 
for  which  alone,  an  infant  can  be  made  liable  on  assumpsit, 
and  that  definition  in  terms  includes  the  second  element 
which  Lord  Esher  and  Lindley,  L.J.,  said  was  involved  in 
the  term  "necessaries,"  and  the  burden  of  proving  which, 
they  said,  rested  on  the  plaintiff.  That  being  so,  how  does 
the  matter  stand  ?  The  plaintiff  called  evidence  to  prove 
the  delivery  of  the  goods.  It  is  not  of  course  contended, 
and  it  could  not  be  contended,  that  the  infant  would  be  liable 
for  the  credit  price  or  for  the  cash  price  of  the  goods,  because 
by  the  terms  of  the  statute  he  is  only  liable  for  a  reasonable 
price,  but  that  is  a  subsidiary  point.  There  being  no  pleadings, 
the  infancy  of  the  defendant  was  not  admitted,  and  the  father 
was  called  to  prove  the  date  of  his  son's  birth.  There  was  no 
cross-examination  as  to  that,  and  the  infancy  is  not  disputed. 
Then  he  went  on  to  give  evidence,  which  was  quite  clear  and 
explicit  and  was  not  shaken  in  cross-examination,  that  the  infant, 
who  was  an  undergraduate  at  Cambridge,  and  had  just  gone  up 
to  the  University  when  these  goods  were  supplied,  was  in  fact 
supplied  with  clothes  suitable  and  necessary  and  proper  for 
his  condition  in  life,  and  for  his  position  as  an  undergraduate 
of  Trinity  College,  Cambridge.  The  learned  judge  ruled  as  a 
matter  of  law  that  there  was  no  evidence  fit  to  be  submitted 
to  the  jury  that  these  articles,  or  any  of  them,  were  necessaries 
within  the  meaning  of  the  statutory  definition,  and,  thinking 
as  I  do  that  there  was  no  evidence  in  support  of  that  which 
was  a  necessary  issue,  I  cannot  say  that  the  learned  judge 
was  wrong  in  the  view  which  he  took.  We  have  scarcely 
heard  any  suggestion  that  there  was  even  a  scintilla  of  evidence 
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to  support  that  which  is  an  affirmative  issue,  that  the  goods 
were  suitable  to  the  requirements  of  the  infant.  Nay  more, 
I  think,  if  the  matter  had  been  left  to  the  jury,  and  the  jury 
had  found  that  they  were  suitable  to  the  requirements  of  the 
infant  at  that  time,  and  application  had  been  made  for  a  new 
trial,  it  would  have  been  the  duty  of  this  Cpurt  to  grant  a  new 
trial  on  the  ground  that  there  was  no  evidence  to  support  the 
verdict,  and  that  it  was  perverse.  Under  these  circumstances 
it  seems  to  me  that  this  appeal  fails,  and  that  there  is  no 
ground  for  interfering  with  the  judgment  which  was  entered 
for  the  defendant. 

FLETCHER  MOULTON,  L.J. :  I  am  of  the  same  opinion.  I 
think  that  the  difficulty  and  at  the  same  time  the  suggestion 
of  hardship  to  the  plaintiff  in  such  a  case  as  this  disappear 
when  one  considers  what  is  the  true  basis  of  an  action 
against  an  infant  for  necessaries.  It  is  usually  spoken  of  as 
a  case  of  enforcing  contract  against  the  infant,  but  I  agree 
with  the  view  expressed  by  the  Court  in  Rhodes  v.  Rhodes 
(44  Ch.  D.  94),  in  the  parallel  case  of  a  claim  for  necessaries 
against  a  lunatic,  that  this  language  is  somewhat  unfortunate. 
An  infant,  like  a  lunatic,  is  incapable  of  making  a  contract 
of  purchase  in  the  strict  sense  of  the  words ;  but  if  a  man 
satisfies  the  needs  of  the  infant  or  lunatic  by  supplying 
to  him  necessaries,  the  law  will  imply  an  obligation  to 
repay  him  for  the  services  so  rendered,  and  will  enforce 
that  obligation  against  the  estate  of  the  infant  or  lunatic. 
The  consequence  is  that  the  basis  of  the  action  is  hardly 
contract.  Its  real  foundation  is  an  obligation  which  the  law 
imposes  on  the  infant  to  make  a  fair  payment  in  respect 
of  needs  satisfied. 

That  a  plaintiff  has  to  make  out  his  case  is,  I  should  have 
thought,  the  first  lesson  that  any  one  studying  English  law 
would  learn.  That  is  to  say  the  plaintiff  has  to  show,  first, 
that  the  goods  were  suitable  to  the  condition  in  life  of  the 
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infant ;  and,  secondly,  that  they  were  suitable  to  his  actual 
requirements  at  the  time — or,  in  other  words,  that  the  infant 
had  not  at  the  time  an  adequate  supply  from  other  sources. 

Questions  of  law  are  for  the  judge ;  questions  of  fact  are  for 
the  jury  ;  but,  as  the  Court  there  (Ryder  v.  Wombwell,  L.  K.  4 
Ex.  32)  laid  down,. the  particular  question  of  fact  in  issue  in 
such  a  case,  like  all  other  questions  of  fact,  ought  not  to 
be  left  to  the  jury  by  the  judge  unless  there  is  evidence 
upon  which  they  could  reasonably  find  in  the  affirmative. 
The  issue  in  that  case  was  whether  certain  articles  were 
suitable  to  the  condition  in  life  of  the  defendant,  the  infant, 
and  the  Court  of  Exchequer  Chamber  thought  that  no  jury 
could  reasonably  find  that  those  articles  were  suitable  to  the 
condition  of  that  defendant,  and  therefore  they  said  that 
the  judge — not  by  reason  of  any  peculiar  rule  applicable 
to  actions  of  this  kind,  but  in  the  discharge  of  his  regular 
duties  in  all  cases  of  trial  by  a  jury — ought  not  to  have  left 
the  question  to  the  jury,  because  there  was  no  evidence  on 
which  they  could  reasonably  find  for  the  plaintiff. 

BUCKLEY,  L.J. :  The  rule  as  regards  liability  for  necessaries 
may,  I  think,  be  thus  stated :  an  infant  may  contract  for  the 
supply  at  a  reasonable  price  of  articles  reasonably  necessary 
for  his  support  in  his  station  in  life,  if  he  has  not  already  a 
sufficient  supply.  The  onus  is  on  the  plaintiff  to  show  that 
they  are  necessaries. 

Appeal  dismissed. 
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Infant  not  bound  by  a  bond  or  negotiable  instrument  even 
for  necessaries. 

Re  SOLTYKOFF.    (1891) 
[  [1891]  1  Q.  B.  413 ;  60  L.  J.  Q.  B.  339.] 

Appeal  against  the  dismissal  of  a  bankruptcy  petition 
presented  against  Prince  Alexis  Soltykoff. 

Petitioner  was  the  indorsee  of  some  bills  of  exchange 
accepted  by  the  Prince  when  an  infant.  The  bills  had  been 
given  in  payment  of  goods  supplied  to  the  Prince  by  the 
drawer.  It  was  assumed  for  the  purpose  of  the  argument 
that  these  goods  were  necessaries. 

Lord  ESHEE,  M.R. :  It  has  been  held  in  a  long  series  of 
cases  that  an  infant  cannot  make  himself  liable  by  the  custom 
of  merchants,  either  by  a  bill  of  exchange  or  by  a  promissory 
note,  i  In  my  opinion  it  would  be  absolutely  wrong  at  the 
present  day  to  overrule  those  cases,  which  have  been  so  long 
accepted  as  law.  But  I  do  not  wish  to  rest  my  decision 
solely  on  case  law.  The  principle  long  established  by  English 
law  is  this — that  an  infant  cannot  make  himself  liable  on 
any  contract  whatever,  except  a  contract  for  the  supply  of 
necessaries.  I  will  go  further  and  say  this,  that  the  principle 
of  the  cases  goes  to  this  extent  that,  if  an  infant  accepted 
a  bill  of  exchange  or  gave  a  promissory  note  for  the  price 
of  necessaries  supplied  to  him,  and  he  were  sued  upon  the 
bill  or  note  by  the  man  who  had  supplied  the  necessaries, 
and  the  plaintiff  relied  only  on  the  bill  or  note  and  gave  no 
evidence  of  the  supply  of  necessaries,  the  infant  would  not 
be  liable.  He  is  not  liable  upon  a  bill  or  promissory  note 
under  any  circumstances.  The  person  who  has  supplied 
the  necessaries  can  always  sue  on  that  contract  for  the  price 
of  what  he  has  supplied.  Whether  such  a  debt  would  support 
a  bankruptcy  petition  I  will  not  decide  at  present.  The 

L.C.  M 
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cases  cited  are  against  the  appellant,  and  so  is  the  established 
principle  of  English  law.  I  think  the  Infants'  Relief  Act 
is  also  against  him ;  it  seems  to  me  to  assume  that  an  infant 
is  not  liable  on  a  bill  of  exchange  or  a  promissory  note.  I 
think  this  is  a  necessary  implication  from  that  Act,  and  also 
from  the  Bills  of  Exchange  Act. 
Bowen  and  Lopes,  L.JJ.,  agreed. 


But  money  lent  to  purchase  necessaries  can   be  recovered 
so  far  as  spent  thereon. 

MARTIN  v.  GALE. 

[4  Ch.  428.] 

The  plaintiff  had  advanced  money  to  the  defendant,  an 
infant,  partly  in  order  to  buy  and  pay  for  necessaries,  and 
the  defendant  had  by  deed  assigned  his  reversionary  interest 
as  a  security.  This  action  was  brought  against  the  defendant 
for  an  account  of  moneys  advanced  to  him  and  expended  on 
necessaries,  and  for  repayment,  and  also  claiming  that  the 
same  might  be  declared  to  be  a  charge  on  his  reversionary 
interest. 

Held :  Plaintiff  entitled  to  an  account  and  order  for  repay- 
ment, but  that  the  deed  was  not  binding  on  the  infant  and 
the  security  could  not  be  enforced. 

JESSEL,  M.R.,  made  an  order  for  the  account  and  repayment, 
and  then  proceeded  :  There  is  no  doubt,  as  a  general  rule, 
that  deeds  by  infants  are  voidable.  That  has  been  decided 
in  several  cases,  one  of  which  is  the  well-known  decision  in 
Lumsderis  Case  (L.  R.  4  Ch.  31).  There  have  been  cases 
where  a  deed  was  executed  in  pursuance  of  an  express  obliga- 
tion on  the  infant  to  execute  the  deed,  and  other  cases  in 
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which  the  instrument  was  a  mere  accessory  to  some  other 
act  which  he  was  bound  to  perform ;  but  they  are  well-known 
exceptions,  which  are  very  plain  and  very  simple.  The  mere 
fact  that  a  portion  of  the  money  was  wanted  for  necessaries 
does  not  impose  on  him  any  such  legal  obligation.  It  is 
quite  clear,  therefore,  that  that  deed  is  not  binding  upon 
him  until  he  attains  the  age  of  twenty-one  years. 


MARRIED   WOMEN. 

EFFECT  OF  MARRIED  WOMEN'S  PKOPERTY  ACTS,  1882,  1893. 

A  married  woman  who  contracts  in  fact  as  agent  for  her 
husband — unless  she  had  at  the  time  separate  estate 
which  would  be  answerable  by  virtue  of  the  Act  of  1882 
— cannot  be  sued  thereon  even  though  the  other  party  had 
no  knowledge  that  she  had  her  husbands  authority  to 
pledge  his  credit  and  treated  her  throughout  as  a  principal. 

PAQUIN  LIMITED  v.  BEAUCLERK.    (1906) 

[[1906]  A.  C.  148 ;  75  L.  J.  K.  B.  395 ;  94  L.  T.  350  ; 
22  L.  T.  E.  395.] 

Lord  LOREBUEN,  L.C. :  My  Lords,  this  is  an  action  brought 
by  a  firm  of  dressmakers  against  a  lady,  who  at  all  material 
times  was  a  married  woman  living  with  her  husband,  to 
recover  the  price  of  certain  articles  of  dress.  The  articles 
were  ordered  in  the  months  of  April,  May,  and  June  of  1903. 
When  their  dealings  commenced  nothing  was  said  on  either 
side  to  indicate  upon  whose  credit  they  were  to  be  supplied, 
whether  that  of  the  husband  or  of  the  wife.  The  plaintiffs 
debited  the  lady  in  the  name  of  Mrs.  E.  Holden,  evidently  a 
mistake  for  Mrs.  V.  Holden,  and  were  paid  by  her  cheque  for 
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such  goods  as  were  paid  for.  They  have  never  claimed 
against  the  husband.  It  is  their  custom  to  debit  the  lady  who 
gives  an  order  and  to  ask  no  questions.  They  are  entitled  to 
carry  on  their  business  in  this  way,  but  if  they  do  so  they 
must  take  their  chance  of  the  status  of  those  with  whom  they 
deal,  and  of  the  consequences  which  the  law  affixes  to  that 
status. 

It  will  be  convenient  to  state  first  what  I  understand  to  be 
the  law  applicable  to  the  present  case.  At  common  law  the 
general  rule,  with  exceptions  not  relevant  to  the  present 
purpose,  is  that  a  married  woman  is  incapable  of  contracting 
on  her  own  account  and  cannot  be  sued  alone.  But  she 
might  contract  as  agent  for  her  husband.  In  equity  a 
married  woman  possessed  at  the  time  of  separate  estate  not 
subject  to  restraint  against  anticipation  (I  will  call  it  free 
separate  estate)  could  make  contracts  enforceable  against  her 
separate  estate,  but  not  enforceable  against  herself  personally. 
Such  being  the  state  of  law  and  equity,  it  is  manifest  that  the 
present  plaintiffs  could  not,  apart  from  statute,  have  sued  the 
defendant  at  law  at  all,  because  she  was  a  married  woman. 
Nor  could  they  have  sued  her  in  equity,  because,  in  fact,  she 
had  no  separate  estate.  It  was  not  argued  that  she  had,  and 
it  could  not  have  been  argued,  because  all  the  evidence  is  that 
she  had  none. 

Accordingly,  in  order  to  succeed,  the  plaintiffs  must  rest 
their  case  upon  statute.  Two  Acts  of  Parliament  have  been 
relied  upon.  One  of  them  is  the  Married  Women's  Property 
Act  of  1882.  A  portion  of  that  Act  has  been  repealed,  still 
s.  1,  sub-s.  2,  remains,  and  under  it  a  married  woman  can 
be  sued  as  if  she  was  a  feme  sole,  and  may  also  contract 
as  such.  But  it  has  been  held,  properly  I  think,  that  this 
right  to  contract  only  exists  where  the  married  woman  has 
separate  property  at  the  time.  So  far,  therefore,  as  the 
present  case  is  concerned  the  Act  of  1882  does,  indeed, 
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authorise  the  action  being  brought  against  a  defendant  in  her 
own  name,  but  it  does  not  give  any  effective  remedy  against 
her  or  entitle  the  plaintiffs  to  judgment  as  soon  as  it  appears 
that  she  had  no  separate  estate  at  the  time  of  the  alleged 
contract.  The  second  Act  relating  to  this  subject  is  the 
Married  Women's  Property  Act  of  1893.  The  only  chance  of 
the  plaintiffs  is  to  bring  their  case  within  that  Act. 

The  Act  of  1893  provided  that  all  the  present  or  future 
separate  estate  of  a  married  woman  should  be  available 
to  answer  every  contract  she  might  enter  into,  where  she 
entered  into  it  "  otherwise  than  as  agent."  It  does  not  signify 
under  this  Act  whether  or  not  she  had  separate  estate  at  the 
time.  If  she  was  acting  as  an  agent,  the  Act  of  1893  will  not 
apply.  If  she  was  acting  otherwise  than  as  agent,  then  the 
Act  will  apply.  I  think  it  is  clear  that  the  plaintiffs  are 
entitled  to  succeed  in  the  present  case  if  Mrs.  Holden  ordered 
these  goods  on  her  own  account,  and  equally  clear  that  they 
must  fail  if  she  ordered  them  as  agent  of  her  husband. 

Mr.  Isaacs  argued  that  in  order  to  prove  that  she  entered 
into  the  contract  as  an  agent,  a  married  woman  must  establish, 
not  merely  that  she  was,  in  fact,  an  agent  for  her  husband, 
but  also  that  the  other  contracting  party  knew  it,  and 
contracted  with  her  on  those  terms.  I  cannot  adopt  that 
view.  The  Act  of  1893  does  not  mean  that  a  married  woman's 
separate  estate  is  to  answer  her  contracts  unless  both  parties 
to  the  contract  deal  on  the  footing  that  she  is  an  agent.  It 
means,  in  my  opinion,  that  the  separate  estate  is  not  to 
answer  when,  in  fact,  she  entered  into  the  contract  as  an 
agent. 

Before  the  Act  was  passed  a  tradesman  could  fix  a  husband 
with  liability  for  a  debt  contracted  by  his  wife,  if  he  could 
prove  either  express  or  implied  authority  from  the  husband. 
It  was  immaterial  whether  at  the  time  the  contract  was  made 
the  tradesman  knew  that  the  wife  had  her  husband's  authority, 
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or  even  knew  that  she  was  a  married  woman.  The  knowledge 
of  the  tradesman  was  immaterial.  I  think  it  is  equally 
immaterial  under  the  Act  of  1893. 

In  the  present  case  I  think  the  Court  of  Appeal  came  to  a 
sound  conclusion.  The  only  decisive  question  was  whether  the 
defendant  made  this  contract  as  agent  for  her  husband.  Or, 
to  put  the  same  thing  in  other  words,  had  she  his  authority, 
express  or  implied  ?  In  my  opinion  the  evidence,  which 
was  uncontradicted  and  not  impugned  by  cross-examination, 
leaves  it  beyond  reasonable  doubt  that  she  did  act  with  his 
authority.  There  was  no  evidence  the  other  way.  That  is 
sufficient  to  dispose  of  her  case. 

Lord  MACNAGHTEN  :  My  Lords,  I  agree.  The  manager 
stated  that  they  always  treated  a  lady  as  a  principal,  not 
an  agent.  I  see  no  reason  to  doubt  the  manager's  state- 
ment. The  lady  swore  she  had  no  separate  estate,  that  she 
had  her  husband's  express  authority  for  dealing  with  Paquin 
Limited,  and  she  added  that  the  dresses  which  she  bought 
were  worn  in  her  husband's  presence.  This  evidence  was 
not  contradicted  nor  was  her  testimony  shaken  in  cross- 
examination. 

Now,  if  this  transaction  had  occurred  just  before  the  passing 
of  the  Married  Women's  Property  Act,  1893,  there  cannot,  I 
think,  be  the  slightest  doubt  what  the  result  of  an  action  by 
the  tradesman  would  have  been.  It  must  have  been  held 
that  the  lady  entered  into  the  contract  as  agent.  The 
husband  and  husband  alone  would  have  been  liable.  The 
lady  would  not  have  been  liable  either  in  law  or  in  equity, 
and  as  she  had  no  separate  estate  at  the  time  she  could 
not  have  been  brought  within  the  Married  Women's  Property 
Act,  1882. 

It  seems  to  me  that  after  the  passing  of  the  Act  of  1893 
such  a  transaction  is  still  a  contract  of  agency  and  nothing 
else.  Whatever  was  necessary  and  sufficient  before  the  Act 
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to  make  a  transaction  entered  into  by  a  married  woman  a 
contract  of  agency  is,  I  think,  necessary  and  sufficient  to 
make  a  transaction  entered  into  under  similar  circumstances 
a  contract  of  agency  now.  In  order  to  exempt  a  married 
woman,  who  is  in  fact  an  agent,  from  the  very  serious  con- 
sequences of  a  judgment  against  her  in  respect  of  future 
separate  estate  when  she  has  no  separate  property  at  the 
time,  it  is  not  required  by  the  Act  of  1893  that  she  should 
communicate  to  the  person  with  whom  she  is  dealing  the  fact 
that  she  is  her  husband's  agent,  or  state  that  she  is  not  acting 
on  her  own  behalf,  or  declare  that  she  is  married  and  cohabit- 
ing with  her  husband,  or  confess  that  she  has  not  a  sixpence 
in  the  world  which  she  can  really  call  her  own.  It  can  hardly 
be  expected  that  such  domestic  confidences  should  be  whispered 
across  the  counter  or  imparted  to  some  forewoman  in  the 
comparative  privacy  of  an  inner  apartment.  I  cannot  imagine 
that  Parliament  could  have  meant  to  impose  on  married  women 
a  task  so  novel  and  so  disagreeable.  The  only  object  of  the 
tirst  section  of  the  Act  of  1893  was,  I  think,  to  correct  or 
reverse  the  decision  of  the  Court  of  Appeal  in  Stogdon  v.  Lee 
([1891]  1  Q.  B.  661),  and  to  repeal  the  provision  of  the  Act 
of  1882,  which  threw  upon  a  married  woman  the  burthen 
of  showing  that  her  contract  did  not  bind  her  separate 
estate. 

There  is  really  no  hardship  on  the  tradesman  who  deals 
with  a  married  woman.  He  is  under  no  obligation  to  give 
credit  at  all,  or  to  continue  or  extend  the  credit,  if  credit 
is  given.  He  may  make  any  inquiries  he  pleases  of  the 
customer  or  of  anybody  else.  If  he  chooses  to  trust  a  lady 
with  unlimited  credit,  when  he  is  not  sure  of  his  ground, 
he  has  only  himself  to  blame  if  anything  should  go  wrong. 

The  learned  judge  told  the  jury  that  the  real  question  was 
whether  the  manager  knew  that  the  lady  was  a  married 
woman.  I  venture  to  think  that  that  question  is  not  material. 
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The  only  question,  as  it  seems  to  me,  is  whether  the  contract 
was  entered  into  by  the  lady  "  otherwise  than  as  an  agent." 
That  is  a  question  of  fact.  Unless  the  affirmative  is  shown  the 
Act  does  not  apply.  In  the  present  case,  inasmuch  as  it  has 
been  proved  that  the  lady  had  her  husband's  express  authority 
to  act  as  his  agent  and  did  so  act,  and  it  is  not  suggested  that 
there  was  any  misrepresentation  on  her  part,  I  think  the  view 
of  the  Court  of  Appeal  is  right.  No  jury,  I  think,  could 
properly  have  come  to  any  other  conclusion  on  the 
evidence. 

(Lords  Eobertson  and  Atkinson  dissented,  on  the  ground  that 
the  appellants  did  not  deal  with  her  as  an  agent  or  know  in 
fact  that  she  had  any  authority  to  pledge  her  husband's 
credit.) 

Lord  LOREBURN,  L.C. :  My  Lords,  I  find  among  the  prece- 
dents the  case  of  Eastern  Steamship  Co.,  Ltd.  v.  Smith  ([1891] 
A.  C.  310-316),  on  June  26,  1891,  where  the  record  is  as 
follows :  "  It  being  moved  to  reverse  the  judgments  or  decrees 
complained  of,  the  same  was  objected  to,  and  inasmuch  as  the 
votes  were  equal,  two  for  reversing  and  two  for  affirming 
thereupon,  according  to  the  ancient  rule  of  law  '  Semper 
praesumitur  pro  negante,'  the  question  for  reversal  was  deter- 
mined in  the  negative;  therefore  the  judgment  or  decree 
complained  of  was  affirmed  and  the  appeal  dismissed. 

There  is  a  note,  which  I  believe  is  accurate,  that  costs 
are  never  given  in  such  a  case.  I  propose  to  your  Lordships 
that  that  rule  be  adopted  in  this  case,  unless  your  Lordships 
think  otherwise. 

Order  of  the  Court  of  Appeal  affinned. 
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A  husband  (as  such]  is  not  liable  /or  his  wife's  debts 
contracted  after  marriage. 

MAN  BY  v.  SCOTT.    (1659) 
[1  Lev.  5 ;  1  Sid.  109 ;  2  Smith  L.  C.  464.] 

Scott's  wife  left  him  without  his  consent,  and  lived  twelve 
years  separate  from  him  and  then  returned:  he  would  not 
receive  her  or  allow  her  any  maintenance,  and  forbade  trades- 
men, particularly  the  plaintiff,  from  trusting  her  with  any 
wares ;  the  plaintiff  sold  her  wares  to  the  value  of  £40,  the 
price  being  reasonable  and  the  things  fit  for  her  quality. 
After  much  argument  Twysden  and  Mallet,  JJ.,  held  that  the 
husband  should  be  charged. 

But  of  the  contrary  opinion  were  Foster,  C.J.,  and  Wyndham, 
J.,  and  on  this  part  it  was  argued  that  the  husband  shall  not  be 
charged :  for  when  she  departs  from  her  husband  against  his 
will,  and  remains  so  long  absent,  and  returns  again  at  her 
own  pleasure  the  husband  shall  not  be  obliged  to  maintain 
her  after  her  return,  any  more  than  when  she  was  absent ;  a 
feme  covert  cannot  make  any  contract  to  charge  her  husband 
without  his  assent  precedent  or  subsequent,  express  or  implied. 

The  case  was  adjourned  in  the  Exchequer  Chamber. 

All  the  judges  agreed. 
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Cohabitation  raises  a  primd  facie  presumption  that  the  wife 
has  the  husband's  authority  to  pledge  his  credit  for 
necessaries  suitable  to  the  station  he  permits  her  to  assume, 
but  this  may  be  rebutted  by  proving  that  she  had  not  that 
authority  in  fact. 

JOLLY  v.  REES.  (1863) 
[15  C.  B.  (N.S.)  628 ;  33  L.  J.  C.  P.  177.] 

ERLE,  C.J.,  delivering  judgment  (for  himself,  Williams  and 
"Willes,  JJ.) :  This  was  a  rule  for  setting  aside  the  verdict  for 
the  plaintiffs,  and  entering  it  for  the  defendant. 

The  action  was  for  goods  sold.  Upon  the  trial  the  plaintiffs 
raised  a  presumption  of  the  defendant's  liability  by  showing 
that  the  goods  were  ordered  by  his,  the  defendant's,  wife, 
while  living  with  him,  for  the  use  of  herself  and  children. 
The  defendant  rebutted  this  presumption  by  showing  that  he 
had  forbidden  his  wife  to  take  up  goods  on  his  credit,  and  had 
told  her  if  she  wanted  money  to  buy  goods,  she  was  to  apply 
to  him  for  it ;  and  there  was  no  evidence  that  she  had  so 
applied  and  been  refused.  The  plaintiffs  proved,  in  reply, 
that  the  goods  were  necessaries  suitable  to  the  estate  and 
degree  of  the  defendant ;  that  the  wife  had  £65  per  annum  to 
her  separate  use;  and  that  the  defendant  had  promised  to 
allowr  her  £50  per  annum  in  addition,  but  had  not  paid  it 
regularly,  and  had  not  supplied  her  with  such  necessaries  or 
with  money  sufficient  for  the  purchase  thereof.  The  plaintiffs 
also  showed  that  they  had  received  no  notice  of  the  defendant's 
prohibition  to  his  wife  against  taking  the  goods  on  his  credit. 

These  facts  are  in  effect  found  by  the  jury :  and  the  question 
is  raised  whether  the  wife  had  authority  to  make  a  contract 
binding  on  the  husband  for  necessaries  suitable  to  his  estate 
and  degree,  against  his  will  and  contrary  to  his  order  to  her, 
although  without  notice  of  such  order  to  the  tradesman. 
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Our  answer  is  in  the  negative.  We  consider  that  the  wife 
cannot  make  a  contract  binding  on  her  husband,  unless  he  gives 
her  authority  as  his  agent  so  to  do.  We  lay  down  this  as  the 
general  rule,  premising  that  the  facts  do  not  raise  the  question 
what  might  have  been  the  rights  of  the  wife,  either  if  she  was 
living  separate  without  any  default  on  her  part  towards  her 
husband,  or  if  she  had  been  left  destitute  by  him. 

The  whole  law  upon  this  subject  is  well  collected  in  the  note 
to  Manby  v.  Scott  (supra,  p.  169).  It  is  there  shown  that  the 
general  rule  is  as  above  stated ;  and  that,  where  a  plaintiff  seeks 
to  charge  a  husband  on  a  contract  made  by  his  wife,  the  ques- 
tion is,  whether  the  wife  had  his  authority,  express  or  implied, 
to  make  the  contract ;  and  that,  if  there  be  express  authority, 
there  is  no  room  for  doubt,  and  if  the  authority  is  to  be  implied, 
the  presumptions  which  may  be  advanced  on  one  side  may  be 
rebutted  on  the  other ;  and,  although  there  is  a  presumption 
that  a  woman  living  with  a  man,  and  represented  by  him  to 
be  his  wife,  has  his  authority  to  bind  him  by  her  contract  for 
articles  suitable  to  that  station  which  he  permits  her  to  assume, 
still  this  presumption  is  always  open  to  be  rebutted.  So  was 
the  decision  of  the  majority  of  the  judges  in  Maiiby  v.  Scott ; 
and  to  that  effect  are  the  words  of  Lord  Holt  in  Etherington  v. 
Parrot  (2  Ld.  Raym.  1006,  1  Salk.  118)  :  and  this  doctrine 
has  been  sanctioned  in  the  cases  which  have  followed.  In 
supporting  this  conclusion,  our  decision  does  not  militate 
against  the  rule  that  the  husband,  as  well  as  every  principal, 
is  concluded  from  denying  that  the  agent  had  such  authority 
as  he  was  held  out  by  his  principal  to  have,  in  such  a  manner 
as  to  raise  a  belief  in  such  authority,  acted  on  in  making  the 
contract  sought  to  be  enforced.  Such  liability  is  not  founded 
on  any  rights  peculiar  to  the  conjugal  relation,  but  on  a  much 
wider  ground. 

As  we  collect  from  the  report  of  the  learned  judge  that  the 
verdict  is  for  necessaries  suitable  to  the  estate  and  degree  of 
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the  husband,  obtained  from  the  plaintiffs  by  the  wife  of  the 
defendant  without  his  authority  and  contrary  to  his  order, 
according  to  our  view  of  the  law  this  verdict  cannot  be 
supported.  It  follows  that  the  rule  for  setting  it  aside  and 
entering  a  nonsuit  should  be  made  absolute. 

Byles,  J.,  dissented  on  the  ground  that  a  private  arrange- 
ment between  husband  and  wife  not  communicated  to  the 
tradesman  was  not  sufficient  to  rebut  the  presumption. 

Rule  absolute. 


DEBENHAM  v.  MELLON.    (1880) 
[6  A.  C.  24 ;  50  L.  J.  Q.  B.  155 ;  43  L.  T.  673.] 

A  was  the  manager  of  a  limited  company's  hotel  at  Brad- 
ford, his  wife  being  manageress.  They  cohabited.  He  made 
his  wife  an  allowance  for  clothes,  but  forbade  her  to  pledge  his 
credit  for  them.  Wife  purchased  clothes  in  London,  payment 
for  which  was  demanded  from  the  husband,  who  had  ha*d  no 
communication  whatever  with  the  tradesman. 

Lord  SELBORNE,  L.C. :  My  Lords,  you  are  asked  in  this  case 
to  review  the  decision  of  the  Court  of  Common  Pleas  in  1864, 
in  Jolly  v.Rces  (15  C.  B.  (N.S.)  628,  supra,  p.  170),  the  correct- 
ness of  which,  as  far  as  I  know,  has  not  been  seriously  con- 
troverted since  that  time. 

The  point  determined  was  one  of  much  importance ;  namely, 
that  the  question  whether  a  wife  has  authority  to  pledge  her 
husband's  credit  is  to  be  treated  as  one  of  fact,  upon  the 
circumstances  of  each  particular  case,  whatever  may  be  the 
presumption  arising  from  any  particular  state  of  circumstances. 

That  principle  is  now  controverted ;  and  the  first  question 
before  your  Lordships  is,  whether  the  mere  fact  of  marriage 
implies  a  mandate  by  law,  making  the  wife  (who  cannot 
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herself  contract,  unless  so  far  as  she  may  have  separate  estate) 
the  agent  in  law  of  her  husband,  to  bind  him,  and  to  pledge 
his  credit,  by  what  otherwise  would  have  been  her  own  con- 
tract, if  she  had  been  a  feme  sole  ?  On  that  point,  I  think 
it  enough  to  say,  that,  according  to  all  the  authorities,  there 
is  no  such  mandate  in  law  from  the  fact  of  marriage  only, 
except  in  the  particular  case  of  necessity ;  a  necessity  which 
may  arise,  when  the  husband  has  deserted  the  wife,  or  has 
by  his  conduct  compelled  her  to  live  apart  from  him,  without 
properly  providing  for  her,  but  not  when  the  husband  and  wife 
are  living  together,  and  when  the  wife  is  properly  maintained ; 
because  there  is,  -in  that  state  of  circumstances,  no  primd 
fade  evidence  that  the  husband  is  neglecting  to  discharge  his 
necessary  duty,  or  that  there  is  any  necessary  occasion  for  the 
wife  to  run  him  into  debt,  for  the  purpose  of  keeping  herself 
alive,  or  supplying  herself  with  lodging  or  clothing. 

I  therefore  lay  aside  that  proposition ;  and,  thinking  it  clear, 
that  there  is  no  mandate  in  law  by  the  mere  fact  of  marriage 
applicable  to  such  a  state  of  circumstances  as  we  have  at 
present  to  consider,  I  pass  to  the  next  question :  whether  the 
law  implies  a  mandate  to  the  wife,  from  the  fact,  not  of 
marriage,  but  of  cohabitation  ?  If  it  does,  on  what  principle  ? 
Cohabitation  is  not  (like  marriage)  a  status,  or  a  new  contract  ; 
it  is  a  general  expression  for  a  certain  condition  of  facts.  If, 
therefore,  the  law  did  imply  any  such  mandate  from  cohabita- 
tion, it  must  be  as  an  implication  of  fact,  and  not  as  a  con- 
clusion of  law.  There  are,  no  doubt,  various  authorities,  which 
show  that  the  ordinary  state  of  cohabitation  between  husband 
and  wife  does  carry  with  it  some  presumption,  some  primd 
facie  evidence,  of  an  authority  to  do  those  things,  which,  in 
such  ordinary  circumstances  of  cohabitation,  it  is  usual  for 
a  wife  to  do.  Mr.  Benjamin  says,  that  those  words  are  not 
the  best  which  might  be  used  for  the  purpose;  but  that 
"apparent  authority,"  or  "ostensible  authority,"  would  be 
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better.  I  am  not  at  all  sure  that  Mr.  Benjamin's  words  may 
not  be  very  good  words,  for  that  ordinary  state  of  circum- 
stances, in  the  case  of  cohabitation  between  husband  and  wife, 
out  of  which  the  ordinary  presumption  arises;  because,  in 
that  state  of  circumstances,  the  husband  may  truly  be  said  to 
do  acts  or  habitually  to  consent  to  acts,  which  hold  the  wife 
out  as  his  agent  for  certain  purposes.  Then,  the  word  "  ap- 
parent," or  the  word  "  ostensible,"  becomes  appropriate.  But 
where  there  has  been  nothing  done,  nothing  consented  to 
by  the  husband,  to  justify  the  proposition  that  he  has  ever 
held  out  the  wife  as  his  agent,  I  apprehend  that  the  question 
whether,  as  a  matter  of  fact,  he  has  given  the  wife  authority, 
must  be  examined  upon  the  whole  circumstances  of  the  case. 
No  doubt,  though  not  intending  to  hold  her  out  as  his  agent, 
and  though  she  may  not  actually  have  had  authority,  the 
husband  may  have  so  conducted  himself  as  to  entitle  a  trades- 
man dealing  with  her  to  rely  upon  some  appearance  of  authority 
for  which  the  husband  ought  to  be  held  responsible.  If  he  has 
so  acted,  he  may  be  bound ;  but  the  question  must  be  examined 
as  one  of  fact,  and  all  the  authorities,  as  I  understand  them, 
practically  treat  it  so  when  they  speak  of  this  as  a  presumption 
piima  facie,  and  not  absolute;  not  a  presumption  of  law,  but 
one  capable  of  being  rebutted. 

If  there  is  an  establishment  of  which  there  is  a  domestic 
manager,  although  the  wife  may  be  the  most  natural  domestic 
manager,  and  although  the  presumption  may  be  strongest  when 
she  is  so,  yet  the  same  presumption  may,  and  often  does,  arise 
from  similar  facts,  when  the  actual  manager  is  not  a  wife,  but 
merely  a  woman  living  with  a  man,  and  passing  as  his  com- 
panion, with  or  without  the  assumption  of  the  name  of  wife. 
It  is  also  the  same  when  the  person  to  whom  the  domestic 
management  is  delegated  is  a  housekeeper  or  a  steward,  or 
any  other  kind  of  superior  servant.  Therefore  it  is,  in  all 
these  cases,  really  a  mere  question  of  fact. 
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Now,  my  Lords,  in  the  present  case,  that  ordinary  state  of 
circumstances  which  usually  accompanies  cohabitation,  where 
there  is  a  house  and  an  establishment,  is  entirely  wanting. 
There  was  here  no  house,  no  establishment;  none  of  those 
things  was  done,  in  the  way  of  living  upon  credit,  to  provide 
for  the  ordinary  and  daily  wants  of  a  family  or  an  establish- 
ment, which  commonly  raise  the  presumption.  The  husband 
and  wife  were  both  servants  of  a  company  of  hotel  keepers 
at  Bradford.  They  lived  in  the  hotel,  which  belonged  to  their 
employers ;  their  whole  board  and  lodging  (which  I  take,  upon 
the  evidence,  to  have  included  that  of  their  children)  being 
found  for  them  by  the  company ;  and  therefore  there  was,  in 
point  of  fact,  no  domestic  management  at  all.  The  credit, 
such  as  it  was,  was  given  by  a  London  tradesman  to  a  woman 
living  in  Bradford  in  these  circumstances.  No  single  act  is 
shown  to  have  been  done  by  him  upon  the  faith  of  any  appear- 
ance of  authority  in  the  wife :  he  made  out  all  the  bills  to  the 
wife  in  her  own  name.  This,  no  doubt,  would  not  have  pre- 
vented him  from  recovering  against  the  husband,  if  the 
husband  was  otherwise  liable,  but  it  certainly  does  not  tend 
to  show  that  he  supposed  he  was  giving  credit  to  the  husband ; 
much  less  that  he  was  misled  into  doing  so  by  any  conduct 
of  the  husband.  That  the  husband  never  knew  any  of  these 
things  is  perfectly  clear.  The  necessary  conclusion  of  fact 
is,  that  the  husband  did  not  hold  out  his  wife  as  having  any 
authority,  by  any  act,  or  by  any  course  of  conduct,  either  to 
the  plaintiff  or  to  any  other  persons,  of  whose  dealings  the 
plaintiff  might  be  presumed  to  have  cognizance. 

Then,  if  the  plaintiff  can  recover  at  all,  it  can  only  be 
because  there  was,  notwithstanding  this  state  of  things,  an 
actual  authority  in  point  of  fact.  But  the  evidence  con- 
clusively shows,  that  there  was  no  such  authority.  • 

Lord  BLACKBURN  :  The  question  comes  to  be,  first,  had  she,, 
from  her  position  as  wife,  authority  to  pledge  her  husband's. 
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credit,  although  the  husband  had  revoked  that  authority  ?  I 
grant  that  the  fact  of  a  man  living  with  his  wife  frequently 
and  indeed  always  does  afford  evidence  that  he  entrusts  her 
with  such  authorities  as  are  commonly  and  ordinarily  given  by 
husband  to  wife.  I  should  say  that  it  might  be  a  matter 
of  doubt  whether  it  is  so  perfectly  certain  that  the  articles 
supplied  by  milliners  are  always  to  be  procured  upon  the 
credit  of  the  husband,  so  as  to  make  that  a  pnrnn  fade  part 
of  the  authority.  But  I  will  assume  that  it  would  be  so.  In 
the  ordinary  case  of  the  management  of  a  household  the  wife 
is  the  manager  of  the  household,  and  would  necessarily  get 
short  and  reasonable  credit  on  butcher's  and  baker's  bills  and 
such  things,  and  for  those  she  would  have  authority  to  pledge 
the  credit  of  the  husband.  I  think  that  if  the  husband  and 
wife  are  living  together,  that  is  a  presumption  of  fact  from 
which  the  jury  may  infer  that  the  husband  really  did  give 
his  wife  such  authority.  But  even  then,  I  do  not  think  the 
authority  would  arise,  so  long  as  he  supplied  her  with  the 
means  of  procuring  the  articles  otherwise.  But  that  is  not 
the  present  question,  which  is  this  :  Had  the  wife  a  mandate 
to  order  the  clothes  which  it  would  be  proper  for  her  in  her 
station  of  life  to  have,  though  the  husband  had  forbidden 
her  to  pledge  his  credit,  and  had  given  her  money  to  buy 
clothes  ?  I  think,  for  the  reasons  given  by  the  majority  of 
the  Court  in  Jolly  v.  Rees  (15  C.  B.  (N.S.)  628),  and  also  by 
the  judges  in  the  Court  of  Appeal  in  this  case,  that  there  is 
no  authority  and  no  principle  for  saying  that  the  wife  had 
authority  to  pledge  her  husband's  credit.  I  quite  agree  that 
if  the  husband  knew  that  the  wife  had  got  credit,  if  he  had 
allowed  the  tradesmen  to  suppose  that  he  himself  had  sanc- 
tioned the  transactions,  by  paying  them  or  in  other  ways,  it 
might  very  well  be  argued  that  he  would  have  given  such 
evidence  of  authority  that  if  he  did  revoke  it,  he  would  be 
-bound  to  give  notice  of  the  revocation  to  the  tradesmen  and 
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to  all  who  had  acted  upon  the  faith  of  his  authority  and  sanc- 
tion. That  would  be  the  general  rule,  for  where  an  agent  is 
clothed  with  an  authority,  and  afterwards  that  authority  is 
revoked,  unless  that  revocation  has  been  made  known  to  those 
who  have  dealt  with  him,  they  would  be  entitled  to  say,  "  The 
principal  is  precluded  from  denying  that  that  authority  con- 
tinued to  exist,  which  he  had  led  us  to  believe,  as  reasonable 
people,  did  formerly  exist." 

But  I  cannot  agree  with  my  brother  Byles  that  there  is  any 
authority  established  by  the  cases  that  the  fact  that  a  wife  is 
living  with  a  husband,  alone  entitles  the  tradesmen  to  presume 
that  the  husband  has  given  an  authority  so  as  to  preclude  the 
husband  from  denying  it.  I  think  that  when  husband  and 
wife  are  living  together,  it  is  open  to  the  husband  to  prove, 
if  he  can,  the  fact  that  the  authority  does  not  exist,  it  being 
a  question  for  the  jury  whether  a  bond  fide  authority  did  or  did 
not  exist.  This  is  not  a  case  of  withdrawing  authority  once 
given.  The  question  is  whether  the  plaintiffs,  who  had  never 
dealt  with  the  husband  before,  were  entitled  to  assume  that 
there  was  such  an  authority  to  the  wife  implied  in  the  mere 
fact  that  the  wife  was  living  with  her  husband ;  and  I  think 
the  law  is  not  so. 

Lord  WATSON  :  I  am  of  opinion  the  case  of  Jolly  v.  Rees 
<15  C.  B.  (N.S.)  628)  was  well  decided. 

Appeal  dismissed. 


L.C. 
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CORPORATIONS. 

Contracts  for  objects  or  purposes  beyond,  foreign  to,  or 
inconsistent  zvith,  the  objects  set  out  in  the  Memorandum 
of  Association  of  a  Company  incorporated  under  the 
Companies  Acts  are  ultra  vires  and  void. 

ASHBURY  CARRIAGE  CO.  v.  RICHE.    (1875) 
[L.  E.  7  H.  L.  653  ;  44  L.  J.  Ex.  185.] 

The  Company  was  registered  under  the  Companies  Act, 
1862.  Its  objects,  as  stated  in  its  Memorandum  of  Association, 
were  "to  make,  sell,  or  lend  on  hire,  railway  carriages  and 
waggons,  and  all  kinds  of  railway  plant,  fitting  machinery  and 
rolling  stock ;  to  carry  on  the  business  of  mechanical  engineers 
and  general  contractors,  to  purchase,  lease,  work,  and  sell 
mines,  minerals,  land  and  buildings,  to  purchase  and  sell  as 
merchants,  timber,  coal,  metals  or  other  materials,  and  to  buy 
and  sell  any  such  materials  on  commission  or  as  agents." 
The  directors  agreed  to  purchase  a  concession  for  making  a 
railway  in  a  foreign  country.  Riche  held  a  contract  with  the 
original  concessionaries  to  construct  the  line,  and  they  agreed 
with  him  to  constitute  a  societe  anonyme,  to  whom  the  con- 
cession should  be  assigned,  and  to  pay  as  the  plaintiff  went  on 
with  the  work  into  the  hands  of  the  societe  proportionate  funds. 

Held  :   Ultra  vires  and  void. 

Lord  CAIKNS  :  Part  of  the  argument  at  your  Lordships'  Bar 
was  as  to  the  meaning  of  two  of  the  words  used  in  this  part 
of  the  memorandum,  the  words  "  general  contractors."  My 
Lords,  as  it  appears  to  me  upon  all  ordinary  principles  of 
construction  those  words  must  be  referred  to  the  part  of  the 
sentence  which  immediately  precedes  them.  The  sentence 
which  I  have  read  is  divided  into  four  classes  of  works.  .  .  .  The 
second  is  "  to  carry  on  the  business  of  mechanical  engineers 
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and  general  contractors."  That,  again,  is  the  specification  of 
an  object  complete  in  itself,  and  according  to  the  principles 
of  construction  the  term  "  general  contractors  "  would  be 
referred  to  that  which  goes  immediately  before,  and  would 
indicate  the  making  generally  of  contracts  connected  with  the 
business  of  mechanical  engineers — such  contracts  as  mechanical 
engineers  are  in  the  habit  of  making,  and  are  in  their  business 
required  or  find  it  convenient  to  make  for  the  purpose  of 
carrying  on  their  business. 

.  .  .  Now,  whatever  may  be  the  meaning  of  carrying  on  the 
business  of  mechanical  engineers  and  general  contractors,  to 
my  mind  it  clearly  does  not  include  the  making  either  of 
these  contracts.  .  .  .  They  purchased  the  concession  of  a 
railway — an  object  not  at  all  within  the  Memorandum  of 
Association;  and  having  purchased  that  they  employed,  or 
they  contracted  to  pay,  as  persons  employing,  the  plaintiffs 
in  the  present  action,  as  the  persons  who  were  to  construct  it. 
That  was  reversing  entirely  the  whole  hypothesis  of  the 
Memorandum  of  Association,  and  was  the  making  of  a 
contract  not  included  within,  but  foreign  to  the  words  of  the 
Memorandum  of  Association.  [The  Lord  Chancellor  then  con- 
sidered the  Joint  Stock  Companies  Act  of  1862,  and  came  to 
the  conclusion  that  the  Memorandum  constituted  the  charter  of 
the  company,  and  that  the  objects  as  therein  stated  could  not  be 
departed  from,  except  so  far  as  section  12  permits  the  change.] 

Then,  my  Lords,  the  llth  section  provides  :  "  The  memoran- 
dum of  association  shall  bear  the  same  stamp  as  if  it  were 
a  deed,  and  shall  be  signed  by  each  subscriber  in  the  presence 
of,  and  be  attested  by,  one  witness  at  the  least,  and  that 
attestation  shall  be  a  sufficient  attestation  in  Scotland  as  well 
as  in  England  and  Ireland.  It  shall  when  registered  bind 
the  company  and  the  members  thereof  to  the  same  extent 
as  if  each  member  had  subscribed  his  name  and  affixed  his 
seal  thereto,  and  there  were  in  the  memorandum  contained 
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on  the  part  of  himself,  his  heirs  executors  and  administrators 
a  covenant  to  observe  all  the  conditions  of  such  memorandum 
subject  to  the  provisions  of  this  Act."  Your  Lordships  will 
observe,  therefore,  that  it  is  to  be  a  covenant  in  which  every 
member  of  the  company  is  to  covenant  that  he  will  observe 
the  conditions  of  the  Memorandum,  one  of  which  is  that 
the  objects  for  which  the  company  is  established  are  the 
objects  mentioned  in  the  Memorandum,  and  that  he  not 
only  will  observe  that,  but  will  observe  it  subject  to  the 
provisions  of  this  Act.  Well,  but  the  very  next  provision 
of  the  Act  contained  in  the  12th  section  is  this :  "Any  company 
limited  by  shares  may  so  far  modify  the  conditions  contained 
in  its  memorandum  of  association  if  authorised  to  do  so  by 
its  regulations  as  originally  framed,  or  as  altered  by  special 
resolution  in  manner  hereinafter  mentioned,  as  to  increase  its 
capital  by  the  issue  of  new  shares  of  such  amount  as  it  thinks 
expedient,  or  to  consolidate  and  divide  its  capital  into  shares 
of  larger  amount  than  its  existing  shares,  or  to  convert  its 
paid  up  shares  into  stock  but  save  as  aforesaid  and  save  as  is 
hereinafter  provided  in  the  case  of  a  change  of  name,  no 
alteration  shall  be  made  by  any  company  in  the  conditions 
contained  in  its  memorandum  of  association."  The  covenant, 
therefore,  is  not  merely  that  every  member  will  observe  the 
conditions  upon  which  the  company  is  established,  but  that  no 
change  shall  be  made  in  those  conditions ;  and  if  there  is  a 
covenant  that  no  change  shall  be  made  in  the  objects  for 
which  the  company  is  established,  I  apprehend  that  that 
includes  within  it  the  engagement  that  no  object  shall  be 
pursued  by  the  company,  or  attempted  to  be  attained  by 
the  company  in  practice  except  an  object  which  is  mentioned 
in  the  memorandum  of  association.  Now,  my  Lords,  if 
that  is  so — if  that  is  the  condition  upon  which  the  corpora- 
tion is  established—  if  that  is  the  purpose  for  which  the 
corporation  is  established — it  is  a  mode  of  incorporation 
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which  contains  in  it  both  that  which  is  affirmative  and  that 
which  is  negative.  It  states  affirmatively  the  ambit  and  extent 
of  vitality  and  power  which  by  law  are  given  to  the  corporation, 
and  it  states,  if  it  is  necessary  so  to  state,  negatively,  that 
nothing  shall  be  done  beyond  that  ambit,  and  that  no  attempt 
shall  be  made  to  use  the  corporate  life  for  any  other  purpose 
than  that  which  is  so  specified. 

In  a  case  such  as  that  which  your  Lordships  have  now  to 
deal  with,  it  is  not  a  question  whether  the  contract  sued  upon 
involves  that  which  is  indium  prohibitum  or  malum  in  se,  or  is 
a  contract  contrary  to  public  policy  and  illegal  in  itself.  I 
assume  the  contract  in  itself  to  be  perfectly  legal,  to  have 
nothing  in  it  obnoxious  to  the  doctrine  involved  in  the 
expressions  which  I  have  used.  The  question  is  not  as  to 
the  legality  of  the  contract,  the  question  is  as  to  the  com- 
petency and  power  of  the  company  to  make  the  contract. 
Now,  I  am  clearly  of  opinion  that  this  contract  was  entirely, 
as  I  have  said,  beyond  the  objects  in  the  Memorandum  of 
Association.  If  so,  it  was  thereby  placed  beyond  the  powers 
of  the  company  to  make  the  contract.  If  so,  my  Lords,  it  is 
not  a  question  whether  the  contract  ever  was  ratified  or  was 
not  ratified.  If  it  was  a  contract  void  at  its  beginning,  it  was 
void  because  the  company  could  not  make  the  contract.  If 
every  shareholder  of  the  company  had  been  in  the  room,  and 
every  shareholder  of  the  company  had  said,  "  That  is  a  contract 
which  we  desire  to  make,  which  we  authorise  the  directors 
to  make,  to  which  we  sanction  the  placing  the  seal  of  the 
company,"  the  case  would  not  have  stood  in  any  different 
position  from  that  in  which  it  stands  now.  The  shareholders 
would  thereby  by  unanimous  consent  have  been  attempting 
to  do  the  very  thing  which  by  the  Act  of  Parliament  they 
were  prohibited  from  doing. 

Lord  CHELMSFOBD  :  Great  stress  was  laid  in  the  argument 
for  the  defendant  in  error  upon  the  opinion  of  Mr.  Justice 
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Blackburn,  whose  judgments  are  always  entitled  to  respect. 
He  considers  the  contract  entered  into  by  the  company  with 
Messrs.  Riche  not  to  be  ultra  vires  upon  the  ground  that 
"at  common  law  a  corporation  could  bind  itself  to  do  any- 
thing to  which  a  natural  person  could  bind  himself,  and  to 
deal  with  its  property  as  a  natural  person  might  deal  with 
his  own."  "  And  that  if  a  general  power  of  contracting  is  an 
incident  to  a  corporation  which  it  requires  an  indication  of 
intention  in  the  legislature  to  take  away,  he  saw  no  such 
indication  in  the  Act.  It  would  be  different,"  he  added,  "  if 
negative  words  had  been  used,  and  it  had  been  said  that  the 
company  should  not  do  any  other  acts  than  those  necessary 
for  the  purpose  for  which  it  is  formed."  Now,  the  incorpora- 
tion of  a  company  with  limited  liability  is  entirely  a  creature 
of  the  statute.  It  was  necessary,  not  only  for  the  protection 
of  those  who  might  join  such  companies,  but  also  of  persons 
who  might  enter  into  contracts  with  them,  that  the  privilege 
of  creating  them  should  only  be  obtained  upon  certain  con- 
ditions which  should  be  made  known  to  the  public.  The 
legislature  therefore  required  that  the  objects  for  which  the 
proposed  company  was  to  be  established  should  be  contained 
in  the  Memorandum  of  Association  which,  when  signed  and 
registered,  is  to  establish  the  incorporated  company.  Whether 
if  there  had  been  nothing  in  the  Act  except  this  clause  as 
to  the  formation  of  companies  they  would  not  have  been 
restrained  from  entering  into  contracts  for  other  objects  than 
those  contained  in  the  Memorandum  of  Association  is  a 
question  which  it  is  unnecessary  to  consider,  because  there 
is  a  clause  which  imposes  that  restriction  in  the  most  express 
terms. 

The  real  description  of  the  contract  entered  into  by  the 
company  is,  an  engagement  to  supply  the  contractors  for  the 
construction  of  a  foreign  railway  with  the  funds  necessary 
to  enable  them  to  execute  their  contract.  This  is  clearly  not 
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within  any  of  the  objects  described  in  the  Memorandum  of 
Association,  and  the  contract  was  ultra  vires,  and  therefore 
not  voidable  merely,  but  absolutely  void. 

It  is  exactly  in  the  same  condition  as  if  no  contract  at  all 
had  been  made,  and  therefore  a  ratification  of  it  is  not  possible. 

Lord  HATHERSLEY  :  My  Lords,  I  am  of  the  same  opinion. 

Lord  O'HAGAN  :  My  Lords,  I  am  of  the  same  opinion. 

Lord  Selborne  agreed. 


Exceptions  to  the  rule  that  a  corporation  can  contract 
only  under  seal. 

(a)  Any  corporation  may  make  a  parol  contract  concern- 
ing matters  of  trifling  importance  or  daily  occurrence. 

CHURCH  v.  THE  IMPERIAL  GAS  LIGHT  &  COKE 
COMPANY.     (1838) 

[6A.  &  E.  846  ;  7  L.  J.  Q.  B.  118.] 

Assumpsit  for  breach  of  a  contract  by  Church  to  accept  gas 
from  year  to  year  at  £12  16s.  per  year. 

Lord  DENHAM,  C.J. :  The  general  rule  of  law  is  that  a 
corporation  contracts  under  its  common  seal;  as  a  general 
rule,  it  is  only  in  that  way  that  a  corporation  can  express 
its  will  or  do  any  act.  That  general  rule,  however,  has  from 
the  earliest  traceable  periods  been  subject  to  exceptions,  the 
decisions  as  to  which  furnish  the  principle  on  which  they  have 
been  established  are  instances  illustrating  its  application,  but 
are  not  to  be  taken  as  so  prescribing  in  terms  the  exact  limit 
that  a  merely  circumstantial  difference  is  to  exclude  from  the 
exception.  This  principle  appears  to  be  convenience  amount- 
ing almost  to  necessity ;  wherever  to  hold  the  rule  applicable 
would  occasion  very  great  inconvenience,  or  tend  to  defeat  the 
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very  object  for  which  the  corporation  was  created,  the  excep- 
tion has  prevailed.  Hence  the  retainer  by  parol  of  an  inferior 
servant,  the  doing  of  acts  very  frequently  recurring  or  too 
insignificant  to  be  worth  the  trouble  of  affixing  the  common 
seal,  are  established  exceptions.  On  the  same  principle  stands 
the  power  of  accepting  bills  of  exchange,  and  issuing  pro- 
missory notes  by  companies  incorporated  for  the  purposes 
of  trade,  with  the  rights  and  liabilities  consequent  thereon. 

Judgment  for  the  company  affirmed. 


(b)  A  company  established  for  the  purpose  of  trading  may 
make  any  contract  entered  into  for  the  purposes  for  which 
they  are  incorporated  without  the  formality  of  a  seal. 

SOUTH  OF  IRELAND  COLLIERY  COMPANY  v. 
WADDLE.     (1869) 

[L.  E.  3  C.  P.  463 ;  38  L.  J.  C.  P.  338,] 

Action  for  breach  of  a  parol  contract  by  the  defendant,  an 
engineer,  to  supply  and  erect  a  pumping  engine  and  machinery. 
The  plaintiffs  had  paid  part  of  the  price,  but  the  defendant 
refused  to  deliver  the  engine  and  machinery. 

Held:  Action  maintainable  though  the  contract  was  not 
under  seal. 

BOVILL,  C.J. :  I  am  of  opinion  that  the  plaintiffs  are  entitled 
to  the  judgment  of  the  Court,  and  that  the  rule  should 
be  discharged.  The  plaintiffs  are  a  corporation  established, 
according  to  their  Memorandum  of  Association,  for  the  purpose 
of  acquiring  collieries  and  mines  in  the  south  of  Ireland,  and 
working  the  same,  and  selling  the  produce,  and  generally  of 
doing  all  such  acts  and  things  as  should  be  necessary  for  the 
purpose  of  carrying  out  the  objects  of  their  association  or 
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any  of  them.  This  company,  therefore,  is  in  the  nature  of 
a  trading  company.  The  mode  of  carrying  on  their  business 
is  defined  in  article  4  of  the  Memorandum  of  Association,  and 
the  duties  of  the  directors  are  defined  by  article  77.  Subject, 
therefore,  to  exceptions  which  do  not  apply  to  this  case,  this- 
is  a  corporation  established  for  carrying  on  business  under 
the  control  and  management  of  the  directors.  The  contract 
declared  upon  is  admitted  to  have  been  made  by  the  directors 
with  the  defendant.  The  objection  is,  that  it  is  not  under 
the  corporate  seal  of  the  company ;  and  it  is  contended  on 
the  defendant's  behalf,  that,  by  reason  of  the  absence  of  a 
seal,  there  is  no  mutuality ;  that  the  plaintiffs  are  not  bound 
by  it,  and  therefore  are  not  entitled  to  sue  upon  the  contract. 
It  appears  further  that  the  contract  had  been  partly  performed, 
and  that  the  company  were  ready  and  willing  to  perform  the 
rest.  It  had,  in  fact,  been  adopted  and  acted  upon  by  both 
parties.  The  objection  is  entirely  a  technical  one,  but,  though 
technical,  if  it  be  in  accordance  with  law,  the  Court  is  bound 
to  give  effect  to  it.  Originally  all  contracts  by  corporations 
were  required  to  be  under  seal.  From  time  to  time  certain 
exceptions  were  introduced,  but  these  for  a  long  time  had 
reference  only  to  matters  of  trifling  importance  and  frequent 
occurrence,  such  as  the  hiring  of  servants,  and  the  like.  But, 
in  progress  of  time  as  new  descriptions  of  corporations  came 
into  existence,  the  Courts  came  to  consider  whether  these 
exceptions  ought  not  to  be  extended  in  the  case  of  corporations 
created  for  trading  and  other  purposes.  At  first  there  was 
considerable  conflict,  and  it  is  impossible  to  reconcile  all  the 
decisions  on  the  subject.  But  it  seems  to  me  that  the  excep- 
tions created  by  the  recent  cases  are  now  too  firmly  established 
to  be  questioned  by  the  earlier  decisions,  which,  if  inconsistent 
with  them,  must,  I  think,  be  held  not  to  be  law.  These  excep- 
tions apply  to  all  contracts  by  trading  corporations  entered 
into  for  the  purposes  for  which  they  are  incorporated.  A 
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company  can  only  carry  on   business   by  agents,  managers, 
and  otbers ;  and  if  the  contracts  made  by  these  persons  are 
contracts  which  relate  to  objects  and  purposes  of  the  company, 
and  are  not  inconsistent  with  the  rules  and  regulations  which 
govern  their  acts,  they  are  valid  and  binding  upon  the  com- 
pany, though  not  under  seal.     It  has  been  urged  that  the 
exceptions  to  the  general  rule  are  still  limited  to  matters  of 
frequent  occurrence  and  small  importance.     The  authorities, 
however,  do  not   sustain   that   argument.      It  can  never  be 
that  one  rule  is  to  obtain  in  the  case  of  a  contract  for  £50 
or  £100  and  another  in  the  case  of  a  contract  for  £50,000 
or  £100,000.     I  will  in  the  first  instance  refer  to  the  case  of 
Henderson  v.  Australian  Royal  Mail  Steam  Navigation  Com- 
pany (5  E.  &  B.  409),  where  Wightman,  J.,  said :  "  I  adhere 
to    the    opinion   which   I    expressed   in   Clarke  v.  Ottckfield 
Union  (1  Bail  C.  C.  85  ;  21  L.  J.  (Q.  B.)  349),  that  the  general 
rule  that  a  corporation  aggregate  cannot  contract  except  by 
deed,  admits  of  an  exception  in  cases  where  the  making  of  a 
certain  description  of  contracts  is  necessary  and  incidental  to 
the  purposes  for  which  the  corporation  was  created ;  "  and, 
after  adverting  to  the  ancient  rule  and  to  the  earlier  and  more 
trifling  instances  of  its  relaxation,  he  goes  on  :  "  But,  in  later 
times,  the  decisions  have  sanctioned  a  much  more  extensive 
relaxation,  rendered  necessary  in  consequence  of  the  general 
establishment  of  trading  corporations.      The   general   result 
of  those  cases  seems  to  me  to  be,  that,  whenever  the  contract 
is  made  with  relation  to  the  purposes  of  the  corporation,  it 
may,  if  the  corporation  be  a  trading  one,  be  enforced,  though 
not  under  seal."    And  Erie,  J.,  says :  "  I  cannot  think  that  the 
magnitude  or  the  insignificance  of  the  contract  is  an  element 
in  deciding  cases  of  this  sort.     No  doubt,  when  the  exception 
originated,  it  was  applied  only  to  small  matters,  such  as  the 
appointment  of  servants,  being  all  that  municipal  corporations 
required.      But,  as  soon  as  it   became  extended  to  trading 
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corporations,  it  was  applied  to  drawing  and  accepting  bills 
to  any  amount ;  and  this  shows  that  insignificance  is  not 
an  element.  Neither,  I  think,  is  frequency.  The  first  time 
a  company  makes  a  contract  of  any  kind,  that  contract  must 
have  been  unprecedented.  The  question  is,  I  think,  whether 
the  contract  in  its  nature  is  directly  connected  with  the 
purpose  of  the  incorporation."  (His  Lordship  referred  to 
other  cases,  and  added)  :  "  These  principles  are  now  too  firmly 
settled  to  be  shaken." 

Byles,  J.,  agreed. 

MONTAGUE  SMITH,  J. :  I  am  of  the  same  opinion.  The 
modern  doctrine,  as  I  understand  it,  is,  that  a  company  which 
is  established  for  the  purpose  of  trading  may  make  all  such 
contracts  as  are  of  ordinary  occurrence  in  that  trade  without 
the  formality  of  a  seal,  and  that  the  seal  is  required  only  in 
matters  of  unusual  and  extraordinary  character  which  are  not 
likely  to  arise  in  the  ordinary  course  of  business. 

The  defendant  appealed  to  the  Exchequer  Chamber.  (Ap- 
peal reported  L.  B.  4  C.  P.  617.) 

The  judgment  of  the  Exchequer  Chamber  was  delivered  by 
COCKBURN,  C.J. :  We  are  all  of  opinion  that  the  judgment 
of  the  Court  of  Common  Pleas  ought  to  be  affirmed.  It  is 
unnecessary  to  say  more  than  that  we  entirely  concur  in  the 
reasoning  and  authority  of  the  cases  referred  to  in  the  judg- 
ment of  Bovill,  C.J.,  which  seems  to  us  to  exhaust  the  subject. 
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(c)  Where  the  purposes  Jor  ivhich  a  corporation  are  created 
render  it  necessary  that  the  work  should  be  done  or  goods 
supplied  to  carry  into  effect  those  purposes,  if  the  work  done 
or  goods  supplied  are  accepted  by  the  corporation  and  the 
whole  consideration  for  payment  is  executed,  so  that  the  law 
would  imply  a  promise  to  pay  in  the  case  of  a  private  person, 
there  is  a  contract  to  pay  implied  from  the  acts  of  the  corpora- 
tion, and  the  absence  of  a  contract  under  seal  is  no  answer  to 
an  action  brought  in  respect  of  the  work  done  or  goods  supplied. 

LAWFORD  v.  THE   BILLERICAY  RURAL 

DISTRICT  COUNCIL.    (1903) 

[[1903]  1  K.B.  772;  72  L.  J.  K.  B.  554;  88  L.  T.  317;  67  J.  P. 
245 ;  1  L.  G.  E.  535.] 

The  plaintiff,  an  engineer,  had  prepared,  at  the  request 
of  the  defendants,  a  report  and  plans  with  regard  to  a  sewerage 
scheme  contemplated  by  the  defendants,  and  brought  this 
action  for  remuneration  for  services  rendered.  The  question 
for  the  Court  was  whether  the  defendants  were  liable,  there 
being  no  contract  under  seal. 

VAUGHAN  WILLIAMS,  L.J. :  The  choice  before  us  in  this  case 
is  whether  we  should  follow  the  decision  in  Clarke  v.  Cuckfidd 
Union  (21  L.  J.  (Q.B.)  349),  or  other  decisions  that  are  incon- 
sistent with  it.  In  Nicholson  v.  Bradfidd  Union  (L.  E.  1  Q.  B. 
620)  the  cases  are  dealt  with  at  considerable  length,  and  at 
p.  622  of  the  report  the  authorities  on  one  side  and  the  other 
are  marshalled. 

1  think  the  decision  in  Clarke  v.  Cuckfidd  Union  (21  L.  J. 
(Q.  B.)  349)  and  the  other  cases  that  have  been  cited  de- 
cided on  the  same  lines  are  to  be  preferred  to  the  contrary 
decisions.  I  may  mention,  before  I  leave  the  case  of  Nicholson 
v.  Bradfield  Union  (L.  R  1  Q.  B.  620),  that  it  arose  on  the 
supply  of  coals,  from  time  to  time,  to  the  Guardians  of  the 
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Braclfielcl  Union,   and  was  a  case  as  to  which  it  would  be 
difficult  to  say  that  the  matter  was  so  trivial,  or  of  so  frequent 
occurrence,  that  there  was  any  necessity  for  giving  the  order 
or  contracting  for  the  supply  without  waiting  to  put  a  seal  on 
the  contract.     The  ground  of  the  decision,  as  I  understand  it, 
was  that  the  coals  were  accepted  and  used,  and  that  the  law 
raised  an  implied  contract  by  the  corporate  body  to  pay  for 
them,  and  that  contract  being  implied   from  their  acts,  the 
defence  that  there  was  no  contract  under  seal  failed.     I  do 
not  understand  that  the  case  was  decided  upon  the  recognised 
exception  arising  from  necessity.     The  view  taken  in  that  case 
was  that  of  Wightman,  J.,  in  Clarke  v.  Cuckfteld  Union  (21  L.  J. 
(Q.  B.)   349),  expressed  at   p.   354  of  the  report,  where  the 
learned  judge,  after  pointing  out  the  conflict  of  opinion  that 
existed  in  the  various  decisions,  said,  "  I  greatly  regret  the 
present  state  of  the   law   upon  a   subject  so   important.     It 
would,  perhaps,  have  been  better,  and  have  avoided  the  un- 
certainty which  now  exists,  if  the  old  rule  had  never  been 
relaxed,  but  being  as  it  is,  the  question  is  whether  the  demand 
in  question  comes  within  any  of  the  recognised  exceptions  to 
the  general  rule.    I  am  disposed  to  think  it  does,  and  that 
wherever   the  purposes  for  which  a   corporation  is   created 
render  it  necessary  that  work  should  be  done  or  goods  supplied 
to  carry  such   purposes   into   effect,   as   in  the   case   of  the 
guardians  of  a  poor  law  union,  and  orders  are  given  at  a  board 
regularly  constituted  and  having  general  authority  to  make 
contracts  for  work  or  goods  necessary  for  the  purposes  for 
which  the  corporation  was  created,  and  the  work  is  done  or 
goods  supplied  and  accepted  by  the  corporation  and  the  whole 
consideration  for  payment   executed,  the  corporation  cannot 
keep  the  goods  or  the  benefit,  and  refuses  to  pay  on  the  ground 
that  though  the  members  of  the  corporation  who  ordered  the 
goods  or  work  were  competent  to  make  a  contract  and  bind 
the  rest,  the  formality  of  a  deed  or  of  affixing  the  seal  were 
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wanting,  and  then  say  no  action  lies,  we  are  not  competent  to 
make  a  parol  contract,  and  we  avail  ourselves  of  our  own 
disability."  It  seems  to  me  that  is  the  recognition  of  the  con- 
tract arising  on  the  receipt  of  the  benefit  of  acts  done  at  the 
request  of  the  corporate  body. 

I  should  like  to  point  out  that  the  exception  based  on 
executed  consideration  is  not  of  recent  origin,  because  it  was 
recognised  by  Lord  Denman  in  Doe  d.  Pcnnington  v.  Tanwrfi 
(12  Q.  B.  998,  at  p.  1013),  where  he  says  :  "  Where  the  corpora- 
tion have  acted  as  upon  an  executed  contract,  it  is  to  be 
presumed  against  them  that  everything  has  been  done  that 
was  necessary  to  make  it  a  binding  contract  upon  both  parties, 
they  having  had  all  the  advantage  they  would  have  had  if  the 
contract  had  been  regularly  made.  That  is  by  no  means  in- 
consistent with  the  rule  that  in  general  a  corporation  can  only 
contract  by  deed ;  it  is  merely  raising  a  presumption  against 
them  from  their  acts  that  they  have  contracted  in  such  a 
manner  as  to  be  binding  upon  them  whether  by  deed  or  other- 
wise, and  we  are  not  aware  of  any  decision  or  authority  against 
this  view  of  the  case."  Although  expressed  in  a  different  way,  I 
take  it  that  Lord  Denman  in  effect  says  that  reliance  may  be 
placed  on  an  implied  contract  arising  from  an  executed  con- 
sideration and  acceptance  of  the  benefit  of  the  contract. 

STIRLING,  L.J. :  The  first  question  to  be  considered  is 
whether  the  work  in  respect  of  which  the  plaintiff  seeks  to 
recover  is  work  necessary  for  the  defendant  corporation  in 
carrying  out  the  purposes  for  which  it  was  created.  Here  we 
have  a  rural  district  council  which  has,  under  the  Public 
Health  Acts,  a  duty  to  provide  sewers  where  they  are  required, 
and  power  for  that  purpose  to  enter  into  contracts.  The 
carrying  out  of  such  work  is  one  of  the  purposes  for  which  the 
council  exists,  and  in  order  to  enable  the  council  to  decide  how 
and  when  the  work  should  be  carried  out  it  was  necessary  that 
they  should  obtain  professional  advice.  The  next  consideration 
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is  whether  the  orders  were  given  by  a  board  regularly  consti- 
tuted and  having  general  authority  to  make  contracts  in  respect 
of  such  matters,  and  whether  the  work  done  was  accepted. 

The  second  requirement  is  therefore  satisfied,  and  the  only 
question  that  remains  is  whether  the  whole  consideration  for 
payment  was  executed,  and  this  clearly  is  so.  I  think,  there- 
fore, that  the  defendants  are  liable  to  pay  for  the  work  done 
by  the  plaintiff  on  a  contract  to  be  implied  at  law  from  their 
acts,  and  that  the  appeal  must  be  allowed. 

Mathew,  L.J.,  agreed. 


LUNATICS   AND  DRUNKARDS. 

Contract  voidable  if  the  lunatic  or  drunkard  was  at  the 
time  incapable  of  understanding  the  terms  and  effect  of 
the  agreement,  and  this  condition  was  apparent  or  known 
to  the  other  party. 

MOULTON  v.  CAMROUX.    (1848) 
[2  Ex.  487.] 

POLLOCK,  C.B. :  This  is  an  action  for  money  had  and 
received  from  the  defendant  (as  secretary  to  an  assurance 
and  annuity  society),  two  sums  paid  by  the  intestate  Thomas 
Lee  in  his  lifetime,  as  the  price  or  consideration  for  two 
annuities  granted  by  the  society  determinable  with  his  life. 
At  the  trial  the  money  was  claimed  on  the  ground  that  the 
grantee  was  not  of  sound  mind  at  the  time  the  contract  was 
made,  and  was  therefore  incapable  of  contracting,  and,  there 
being  no  contract,  or  a  void  contract,  the  money  was  recover- 
able; upon  deliberation  we  are  all  of  opinion  that  upon  the 
finding  of  the  jury,  that  the  "purchasing  the  said  annuities 
were  transactions  in  the  ordinary  course  of  the  affairs  of 
human  life,  and  that  the  granting  of  the  said  annuities  were 
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fair  transactions  and  of  good  faith  on  the  part  of  the  company, 
without  any  knowledge  or  notice  on  the  part  of  the  company 
of  the  unsoundness  of  mind,"  the  action  is  not  sustainable, 
and  our  judgment  must  be  for  the  defendant. 

As  to  the  rule  of  the  Common  Law,  the  older  authorities 
differ.  According  to  the  opinion  of  Littleton  and  Lord  Coke, 
no  man  could  be  allowed  to  stultify  himself  and  avoid  his  acts 
on  the  ground  of  his  being  -non  compos  mentis.  But  the  rule 
as  laid  down  by  Littleton  and  Coke  has,  no  doubt,  in  modern 
tunes  been  relaxed,  and  unsoundness  of  mind  (as  also  intoxica- 
tion) would  now  be  a  good  defence  to  an  action  upon  a  contract 
it  it  could  be  shown  that  the  defendant  was  not  of  a  capacity 
to  contract  and  the  plaintiff  knew  it. 

In  Dane  v.  Viscountess  Kirkwatt,  Mr.  Justice  Patteson,  in 
directing  the  jury,  said,  "  It  is  not  sufficient  that  Lady  Kirkwall 
was  of  unsound  mind,  but  you  must  be  satisfied  that  the 
plaintiff  knew  it  and  took  advantage  of  it." 

We  are  not  disposed  to  lay  down  so  general  a  proposition  as 
that  all  executed  contracts  bond  fide  entered  into  must  be 
taken  as  valid,  though  one  of  the  parties  be  of  unsound  mind ; 
we  think,  however,  that  we  safely  conclude,  that  when  a 
person  apparently  of  sound  mind,  and  not  known  to  be  other- 
wise, enters  into  a  contract  for  the  purchase  of  property  which 
is  fair  and  bond  fide,  and  which  is  executed  and  completed, 
and  the  property,  the  subject  matter  of  the  contract,  has 
been  paid  for  and  fully  enjoyed,  and  cannot  be  restored  so 
as  to  put  the  parties  in  statu  quo,  such  contract  cannot 
afterwards  be  set  aside,  either  by  the  alleged  lunatic,  or 
those  who  represent  him.  And  this  is  the  present  case,  for 
it  is  the  purchase  of  an  annuity  which  has  ceased.  On 
these  grounds  we  think  our  judgment  ought  to  be  for  the 
defendant. 

Judgment  for  the  defendant,  (a) 

(a)  Affirmed  on  error  by  the  Court  of  Exchequer  Chamber  (May  29, 1849). 


CHAPTER  V. 
A.    MISTAKE. 

(a)  OF  LAW. 

A  mistaken  idea  or  ignorance  of  the  law  forms  no  ground  of 
relief  from  contracts  fairly  entered  into  with  a  full 
knowledge  of  the  facts. 

BILBIE  v.  LUMLEY.    (1802) 
[2  East,  469.] 

Action  for  money  had  and  received  brought  by  the  plaintiff, 
an  underwriter,  to  recover  £100  paid  on  a  policy  for  loss  by 
capture. 

At  the  time  the  insurance  was  effected  the  defendant  did 
not  disclose  a  material  letter  which  would  have  constituted  a 
good  defence  to  an  action  on  the  policy.  Before  the  payment 
the  letter  along  with  other  papers  was  laid  before  the  under- 
writer, and  it  was  contended  that  the  money  having  been  paid 
with  full  knowledge  or  with  full  means  of  knowledge  of  all  the 
circumstances  could  not  now  be  recovered  back  again.  On  the 
other  hand,  it  was  insisted  that  it  was  sufficient  to  sustain 
the  action  that  the  money  had  been  paid  under  a  mistake  of 
the  law,  the  plaintiff  not  being  apprised  at  the  tune  of  the 
payment  that  the  concealment  of  the  particular  circumstance 
disclosed  in  the  letter  kept  back,  was  a  defence  to  any  action 
^hich  might  have  been  brought  on  the  policy. 

A  rule  nisi  was  obtained  to  set  aside  the  verdict. 

L.C.  o 
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Lord  ELLENBOROUGH,  C.J.,  asked  the  plaintiff's  counsel, 
whether  he  could  state  any  case  where,  if  a  party  paid  money 
to  another  voluntarily,  with  a  full  knowledge  of  all  the  facts  of 
the  case,  he  could  recover  it  back  again  on  account  of  his 
ignorance  of  the  law  ?  [No  answer  being  given,  his  Lordship 
continued.]  The  case  of  Chatjicld  v.  Paxton  is  the  only  one  I 
ever  heard  of  where  Lord  Kenyon  at  nisi  prius  intimated 
something  of  the  sort.  But  when  it  was  afterwards  brought 
before  this  Court,  on  a  motion  for  a  new  trial,  there  were  some 
other  circumstances  of  fact  relied  on ;  and  it  was  so  doubtful 
at  last  on  what  precise  ground  the  case  turned,  that  it  was 
not  reported.  Every  man  must  be  taken  to  be  cognisant  of 
the  law ;  otherwise  there  is  no  saying  to  what  extent  the  excuse 
of  ignorance  might  not  be  carried.  It  would  be  urged  in 
almost  every  case.  In  Lowrie  v.  Bourdieu  (Dougl.  467),  money 
paid  under  a  mere  mistake  of  the  law  was  endeavoured  to  be 
recovered  back ;  and  there  Buller,  J.,  observed  that  ignorantia 
juris  non  excusat,  etc.  Per  curiam. 

Rule  absolute. 


Money  paid  under  compulsion  of  law  is   not  recoverable. 

MARRIOTT  v.  HAMPTON.    (1797) 
[7  Term  Eeports  269  ;  2  Esp.  546.] 

The  defendant  formerly  brought  an  action  against  the 
present  plaintiff  for  goods  sold,  for  which  the  plaintiff  had 
before  paid  and  obtained  the  defendant's  receipt ;  but  not  being 
able  to  find  the  receipt  at  that  time,  and  having  no  other  proof 
of  the  payment,  he  could  not  defend  the  action,  but  was  obliged 
to  submit  and  pay  the  money  again,  and  he  gave  a  cognovit 
for  the  costs.  The  plaintiff  afterwards  found  the  receipt,  and 
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brought  this  action  for  money  had  and  received  in  order  to 
recover  back  the  amount  of  the  sum  so  wrongfully  enforced  in 
payment.  But  Lord  Kenyon  was  of  opinion  at  the  trial  that 
after  the  money  had  been  paid  under  legal  process  it  could  not 
be  recovered  back  again,  however  unconscientiously  retained 
by  the  defendant,  though  the  case  of  Moses  v.  Macfarlan  (2 
Burr,  1009)  was  referred  to ;  and  thereupon  the  plaintiff  was 
nonsuited. 

Gibbs  now  moved  to  set  aside  the  nonsuit  and  to  grant  a 
new  trial ;  relying  on  a  subsequent  case  of  Livesay  v.  Rider 
(E.  22  Geo.  3,  B.  R.),  where  on  a  similar  motion  the  Court  held 
such  an  action  maintainable. 

Lord  KENYON,  Ch.J. :  I  am  afraid  of  such  a  precedent.  If 
this  action  could  be  maintained  I  know  not  what  cause  of 
action  could  ever  be  at  rest.  After  a  recovery  by  process  of 
law  there  must  be  an  end  of  litigation,  otherwise  there  would 
be  no  security  for  any  person.  I  cannot  therefore  consent 
even  to  grant  a  rule  to  show  cause,  lest  it  should  seem  to  imply 
a  doubt.  It  often  happens  that  new  trials  are  applied  for  on 
the  ground  of  evidence  supposed  to  have  been  discovered  after 
the  trial ;  and  they  are  as  often  refused  :  but  this  goes  much 
further. 

GROSE,  J. :  It  would  tend  to  encourage  the  greatest 
negligence  if  we  were  to  open  a  door  to  parties  to  try  their 
causes  again  because  they  were  not  properly  prepared  the  first 
time  with  their  evidence. 

Lawrence,  J.,  and  Ashhurst,  J.,  concurred. 

Rule  refused. 
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The  existence  of  a  private  right  is  not  a  question  of  law 
within  the  meaning  of  the  above  rule. 

COOPER  v.   PHIBBS  AND   OTHERS.    (1867) 
[L.  E.  2  H.  L.  149  ;  16  L.  T.  678.] 

A  agreed  to  lease  fishing  from  B,  both  believing  A  had  no 
estate,  and  that  B  was  tenant  for  life. 

In  fact,  A  was  tenant  in  tail,  and  B  had  no  estate. 

Lord  CRANWOKTH:  My  Lords,  this  is  an  appeal  against  a 
decree  of  the  Lord  Chancellor  of  Ireland  dismissing  a  petition. 
The  object  of  the  petition  was  to  be  relieved  from  an  agree- 
ment, by  which  the  petitioner  agreed  to  become  tenant  to  the 
respondent  Phibbs  for  three  years  of  the  salmon  fishery  of 
Ballysadare,  in  the  county  of  Sligo.  The  ground  of  the 
relief  asked  was,  that  the  petitioner  had  entered  into  an  agree- 
ment in  mistake  as  to  his  rights.  He  thought  that  the 
fishery  belonged  to  the  other  respondents,  for  whom  Phibbs 
acted  as  trustee ;  but  he  was  in  truth  himself  the  owner 
of  the  fishery  as  tenant  thereof  in  tail.  [His  Lordship  then 
considered  the  matter,  and  held  that  as  the  petitioner  was  at 
the  time  tenant  in  tail  the  agreement  was  entered  into  under 
a  common  mistake,  and  that  the  petitioner  was  entitled  to  be 
relieved  from  the  consequences  of  it.] 

Lord  WBSTBURY  :  The  result,  therefore,  is,  that  at  the  time 
of  the  agreement  for  the  lease  the  parties  dealt  with  one 
another  under  a  mutual  mistake  as  to  their  respective  rights. 
The  petitioner  did  not  suppose  that  he  was,  what  in  truth  he 
was,  tenant  for  life  of  the  fishery.  The  other  parties  acted 
upon  the  impression  given  them  by  their  father  that  he  (their 
father)  was  the  owner  of  the  fishery,  and  that  the  fishery  had 
descended  to  them.  In  such  a  state  of  things  there  can  be  no 
doubt  of  the  rule  of  a  Court  of  equity  with  regard  to  the  deal- 
ing with  that  agreement.  It  is  said,  "  Ignorantia  juris  haud 
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excusat ; "  but  in  that  maxim  the  word  "  jus  "  is  used  in  the 
sense  of  denoting  general  law,  the  ordinary  law  of  the  country. 
But  when  the  word  "  jus  "  is  used  as  denoting  a  private  right, 
that  maxim  has  no  application.  Private  right  of  ownership  is 
a  matter  of  fact ;  it  may  be  the  result  also  of  matter  of  law ; 
but  if  parties  contract  under  a  mutual  mistake  and  misappre- 
hension as  to  their  relative  and  respective  rights,  the  result  is, 
that  that  agreement  is  liable  to  be  set  aside  as  having  pro- 
ceeded upon  a  common  mistake.  Now,  that  was  the  case  with 
these  parties — the  respondents  believed  themselves  to  be  en- 
titled to  the  property,  the  petitioner  believed  that  he  was  a 
stranger  to  it,  the  mistake  is  discovered,  and  the  agreement 
cannot  stand. 
Lord  Colonsay  agreed. 


(b)  OF  FACT. 
Money  paid  under  a  mistake  of  fact  may  be  recovered. 

KELLY  v.  SOLARI.    (1841) 
[9  M  &  W.  54 ;  11  L.  J.  Ex.  10;  6  Jur.  107.] 

Action  brought  by  the  directors  of  the  Argus  Life  Assurance 
Company  to  recover  from  the  defendant  the  sum  of  £197  10s. 
paid  by  the  company  under  a  mistake  of  fact. 

In  1836  the  husband  of  the  defendant  insured  his  life  for 
£200.  On  the  18th  October,  1840,  he  died,  not  having  paid 
(by  mistake)  the  quarterly  premium  due  on  the  3rd  of  Sep- 
tember preceding.  In  November  the  actuary  of  the  office 
informed  two  of  the  directors,  that  the  policy  had  lapsed  by 
reason  of  the  non-payment  of  the  premiums,  and  one  of  them 
thereupon  wrote  on  the  policy  the  word  "  lapsed."  On  the  6th 
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of  February,  1841,  the  defendant  as  executrix  proved  her  hus- 
band's will,  and  applied  to  the  company  for  £1000  secured 
upon  the  policy  and  two  others.  The  two  directors  and  a 
third  accordingly  drew  a  cheque  for  £987  10s.  (£1000  less 
discount,  payment  being  made  three  months  earlier  than 
the  money  was  payable)  and  handed  it  to  defendant.  The 
two  directors  stated  in  evidence  that  they  had  at  the  time  of 
so  paying  the  money  entirely  forgotten  that  the  policy  in 
question  had  lapsed. 

The  Lord  Chief  Baron  expressed  his  opinion,  that  if  the 
directors  had  had  knowledge,  or  the  means  of  knowledge,  of 
the  policy  having  lapsed,  the  plaintiff  could  not  recover,  and 
that  their  having  forgotten  it  would  make  no  difference ;  and 
he  accordingly  directed  a  nonsuit,  reserving  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him  for  the  amount 
claimed. 

The  plaintiff  accordingly  moved. 

Lord  ABINGEB,  C.B. :  I  think  the  defendant  ought  to  have 
had  the  opportunity  of  taking  the  opinion  of  the  jury  on 
the  question  whether  in  reality  the  directors  had  a  knowledge 
of  the  facts,  and  therefore  that  there  should  be  a  new  trial,  and 
not  a  verdict  for  the  plaintiff ;  although  I  am  now  prepared  to 
say  that  I  laid  down  the  rule  too  broadly  at  the  trial,  as  to  the 
effect  of  their  having  had  means  of  knowledge.  In  the  case  of 
Bilbie  v.  Lumley,  the  argument  as  to  the  party  having  means  of 
knowledge  was  used  by  counsel,  and  adopted  by  some  of  the 
judges;  but  that  was  a  peculiar  case,  and  there  can  be  no 
question  that  if  the  point  had  been  left  to  the  jury,  they  would 
have  found  that  the  plaintiff  had  actual  knowledge.  The 
safest  rule,  however,  is  that  if  the  party  makes  the  payment 
with  full  knowledge  of  the  facts,  although  under  ignorance  of 
the  law,  there  being  no  fraud  on  the  other  side,  he  cannot 
recover  it  back  again.  There  may  also  be  cases  in  which, 
although  he  might  by  investigation  learn  the  state  of  facts 
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more  accurately,  he  declines  to  do  so,  and  chooses  to  pay  the 
money  notwithstanding ;  in  that  case  there  can  be  no  doubt 
he  is  equally  bound.  Then  there  is  a  third  case,  and  the 
most  difficult  one — where  the  party  had  once  a  full  knowledge 
of  the  facts,  but  has  since  forgotten  them.  I  certainly  laid 
down  the  rule  too  widely  to  the  jury  when  I  told  them  that  if 
the  directors  once  knew  the  facts  they  must  be  taken  still  to 
know  them,  and  could  not  recover  by  saying  that  they  had 
since  forgotten  them.  I  think  the  knowledge  of  the  facts 
which  disentitles  the  party  from  recovering,  must  mean  a 
knowledge  existing  in  the  mind  at  the  time  of  payment. 
Parke,  Gurney,  and  Kolfe,  B.B.,  concurred. 

Rule  absolute  for  a  new  trial. 


The  mere  omission  to  take  advantage  of  means  of  knowledge 
within  the  reach  of  the  person  paying  does  not  disentitle 
him  to  recover  it. 

TOWNSEND   o.  CROWDY.    (1860) 
[8  C.  B.  (N.S.)  477 ;  29  L.  J.  Com.  Pleas.  300 ;  2  L.  T.  537.] 

Upon  the  dissolution  of  the  partnership  between  the  plaintiff 
and  the  defendant,  the  latter  sold  to  the  plaintiff  his  share  in 
the  business  upon  the  terms  that  the  plaintiff  should  (inter 
alia)  on  the  30th  June,  1858,  pay  him  £450,  but  that  if  a 
moiety  of  the  profits  for  three  years  ending  the  31st  of 
December,  1857,  should  not  amount  to  £1800,  then  that  the 
plaintiff  should  be  entitled  to  deduct  the  difference  between 
£1800  and  the  actual  amount  of  the  moiety  of  such  profits,  and 
that  the  balance  only,  after  such  deduction,  should  be  payable. 
In  June,  1858,  the  plaintiff  investigated  the  partnership  accounts, 
for  the  purpose  of  ascertaining  the  profits  in  the  three  years 
preceding  December,  1857,  and  the  result  of  this  investigation 
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showed  that  a  moiety  of  such  profits  exceeded  .£1800,  and 
under  the  impression  and  belief  that  such  moiety  amounted 
to  £1800,  he  then  paid  the  defendant  £450  as  agreed,  who 
afterwards  invested  it  in  the  purchase  of  land.  Subsequently, 
in  December,  1858,  the  plaintiff  made  a  fresh  investigation 
of  the  accounts,  when  he  discovered  that  he  had  made  a 
mistake  in  his  former  calculation  as  to  the  amount  of  profits, 
and  that  he  was  therefore  entitled  to  have  deducted  a  consider- 
able sum  from  the  £450. 

A  case  was  stated  for  the  opinion  of  the  Court. 

Held,  that  he  could  recover  back  from  the  defendant  the 
sum  he  might  so  have  deducted,  as  he  had  paid  it  under  a 
mistake  of  facts. 

ERLB,  C  J. :  I  think  that  the  plaintiff  never  intended  when 
he  made  the  payment  to  give  up  the  right  of  investigating  the 
accounts.  The  case,  therefore,  does  not  come  within  that  class 
of  cases  in  which  the  person  paying  has  chosen  to  waive  all 
inquiry.  It  seems  to  me  that  the  series  of  decisions  from 
Kelly  v.  Solan  (supra,  p.  197)  down  to  Dails  v.  Lloyd  (12  Q.  B. 
531),  showing  that  a  party  who  pays  money  under  a  mistake  of 
fact  is  entitled  to  recover  it  back,  extends  to  the  present  case. 
If  the  result  of  the  agreement  had  been,  that  the  facts  should 
be  taken  to  be  conclusively  ascertained  by  a  certain  time, 
I  then  should  have  thought  that  the  plaintiff  could  not  after- 
wards have  opened  the  account,  but  I  cannot  find  any  stipu- 
lation in  the  agreement  to  that  effect.  I  have  no  doubt, 
therefore,  that  it  was  competent  for  the  parties  to  go  again 
into  the  accounts. 

Williams,  Willes,  and  Byles,  JJM  agreed. 
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A  mistake  relating  to  the  nature  of  the  transaction  and  due 
to  the  fraudulent  act  of  a  stranger  may  show  that  there 
was  no  true  assent  and  therefore  no  contract. 

FOSTER  v.   MACKINNON.    (1869) 
[38  L.  J.  (N.S.)  Com.  P.  310;  L.  E.  4  C.  P.  704 ;  20  L.  T.  887.] 

The  defendant,  an  old  man  of  feeble  sight,  was  induced  to  put 
his  name  upon  the  back  of  a  bill  of  exchange  by  the  fraudulent 
representation  of  the  acceptor  that  he  was  signing  a  guarantee. 

This  was  an  action  brought  against  the  defendant  by  one 
Foster,  a  bond  fide  indorsee  for  value. 

At  the  trial  the  Lord  Chief  Justice  told  the  jury  that  if  the 
indorsement  was  not  the  signature  of  the  defendant,  or  if, 
being  his  signature,  it  was  obtained  upon  a  fraudulent  repre- 
sentation that  it  was  a  guarantee,  and  the  defendant  signed 
it  without  knowing  that  it  was  a  bill,  and  under  the  belief  that 
it  was  a  guarantee,  and  if  the  defendant  was  not  guilty  of  any 
negligence  in  so  signing  the  paper,  he  was  entitled  to  the  verdict. 

The  jury  found  for  the  defendant. 

A  rule  nisi  was  obtained  for  a  new  trial,  first,  on  the  ground 
of  misdirection,  and  secondly,  that  the  verdict  was  against  the 
evidence. 

The  judgment  of  the  Court  (Bovill,  C.J.,  Byles,  Keating,  and 
Montague  Smith,  JJ.)  was  delivered  by 

BYLES,  J. :  The  case  presented  by  the  defendant  is,  that  he 
never  made  the  contract  declared  on  ;  that  he  never  saw  the  face 
of  the  bill ;  that  the  purport  of  the  contract  was  fraudulently 
misdescribecl  to  him ;  that  when  he  signed  one  thing  he  was 
told  and  believed  that  he  was  signing  another  and  an  entirely 
different  thing ;  and  that  his  mind  never  went  with  his  act. 

It  seems  plain,  on  principle  and  on  authority,  that,  if  a  blind 
man,  or  a  man  who  cannot  read,  or  who  for  some  reason  (not 
implying  negligence)  forbears  to  read,  has  a  written  contract 
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falsely  read  over  to  him,  the  reader  misreading  to  such  a 
degree  that  the  written  contract  is  of  a  nature  altogether 
different  from  the  contract  pretended  to  be  read  from  the  paper 
which  the  blind  or  illiterate  man  afterwards  signs ;  then,  at 
least  if  there  be  no  negligence,  the  signature  so  obtained  is 
of  no  force.  And  it  is  invalid  not  merely  on  the  ground  of  fraud 
where  fraud  exists,  but  on  the  ground  that  the  mind  of  the 
signer  did  not  accompan}7  the  signature ;  in  other  words,  that  he 
never  intended  to  sign,  and  therefore  in  contemplation  of  law 
never  did  sign,  the  contract  to  which  his  name  is  appended. 

The  authorities  appear  to  us  to  support  this  view  of  the  law. 
In  Thorouyhgood's  Case  (2  Co.  Rep.  9  b.)  it  was  held  that,  if  an 
illiterate  man  have  a  deed  falsely  read  over  to  him,  and  he 
then  seals  and  delivers  the  parchment,  that  parchment  is 
nevertheless  not  his  deed.  But  the  position  that,  if  a  grantor 
or  covenantor  be  deceived  or  misled  as  to  the  actual  contents 
of  the  deed,  the  deed  does  not  bind  him,  is  supported  by  many 
authorities.  Accordingly,  it  has  recently  been  decided  in  the 
Exchequer  Chamber,  that,  if  a  deed  be  delivered,  and  a  blank 
left  therein  be  afterwards  improperly  filled  up  (at  least  if  that 
be  done  without  the  grantor's  negligence),  it  is  not  the  deed  of 
the  grantor :  Swan  v.  North  British  Australasian  Land  Com- 
pany (2  H.  &  C.  175). 

These  cases  apply  to  deeds;  but  the  principle  is  equally 
applicable  to  other  written  contracts.  Nevertheless,  this 
principle,  when  applied  to  negotiable  instruments,  must  be 
and  is  limited  in  its  application.  These  instruments  are  not 
only  assignable,  but  they  form  part  of  the  currency  of  the 
country.  A  qualification  of  the  general  rule  is  necessary  to 
protect  innocent  transferees  for  value.  If,  therefore,  a  man 
write  his  name  across  the  back  of  a  blank  bill-stamp,  and  part 
with  it,  and  the  paper  is  afterwards  improperly  filled  up,  he  is 
liable  as  indorser.  If  he  write  it  across  the  face  of  the  bill,  he 
is  liable  as  acceptor,  when  the  instrument  has  once  passed  into 
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the  hands  of  an  innocent  indorsee  for  value  before  maturity 
and  liable  to  the  extent  of  any  sum  which  the  stamp  will  cover. 

In  these  cases,  however,  the  party  signing  knows  what  he 
is  doing  :  the  indorser  intended  to  indorse,  and  the  acceptor 
intended  to  accept,  a  bill  of  exchange  to  be  thereafter  filled 
up,  leaving  the  amount,  the  date,  the  maturity,  and  the  other 
parties  to  the  bill  undetermined. 

But,  in  the  case  now  under  consideration,  the  defendant, 
according  to  the  evidence,  if  believed,  and  the  finding  of 
the  jury,  never  intended  to  indorse  a  bill  of  exchange  at  all, 
but  intended  to  sign  a  contract  of  an  entirely  different  nature. 
It  was  not  his  design,  and,  if  he  were  guilty  of  no  negligence, 
it  was  not  even  his  fault,  and  the  instrument  he  signed  turned 
out  to  be  a  bill  of  exchange.  It  was  as  if  he  had  written 
his  name  on  a  sheet  of  paper  for  the  purpose  of  franking 
a  letter,  or  in  a  lady's  album,  or  on  an  order  for  admission 
to  the  Temple  Church,  or  on  the  flyleaf  of  a  book,  and  there 
had  already  been,  without  his  knowledge,  a  bill  of  exchange 
or  a  promissory  note  payable  to  order  inscribed  on  the  other 
side  of  the  paper.  To  make  the  case  clearer,  suppose  the  bill  or 
note  on  the  other  side  of  the  paper  in  each  of  these  cases 
to  be  written  at  a  time  subsequent  to  the  signature,  then  the 
fraudulent  misapplication  of  that  genuine  signature  to  a 
different  purpose  would  have  been  a  counterfeit  alteration 
of  a  writing  with  intent  to  defraud,  and  would  therefore 
have  amounted  to  a  forgery.  In  that  case,  the  signer  would 
not  have  been  bound  by  his  signature,  for  two  reasons  :  first, 
that  he  never,  in  fact,  signed  the  writing  declared  on ;  and, 
secondly,  that  he  never  intended  to  sign  any  such  contract. 

In  the  present  case,  the  first  reason  does  not  apply,  but 
the  second  reason  does  apply.  The  defendant  never  intended 
to  sign  that  contract  or  any  such  contract.  He  never 
intended  to  put  his  name  to  any  instrument  that  then  was 
or  thereafter  might  become  negotiable.  He  was  deceived,  not 
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merely  as  to  the  legal  effect,  but  as  to  the  actual  contents  of 
the  instrument. 

NOTE.— In  Leicis  v.  Clay  ((1898)  67  L.  J.  Q.  B.  224),  Lewis,  the 
payee  of  two  promissory  notes,  brought  an  action  to  recover  from 
the  defendant  as  joint  maker  of  two  promissory  notes.  The 
notes  were  brought  by  Lord  William  Neville  to  the  plaintiff,  who 
gave  value  for  them  in  good  faith.  The  defendant,  who  had  just 
come  of  age  and  knew  Lord  William  intimately,  was  induced  by  him 
to  sign  the  notes  by  the  fraudulent  assertion  that  the  documents 
related  to  private  family  matters,'  and  his  signature  was  merely 
required  as  an  attesting  witness.  The  jury  found  that  he  was  not 
guilty  of  any  negligence  under  the  circumstances. 

Lord  Eussell,  C.J.,  gave  judgment  for  the  defendant,  holding 
that  the  Bills  of  Exchange  Act,  1882,  has  not  altered  the  law  as 
declared  in  Foster  v.  Mackinnon. 

In  these  cases  the  mistake  was  due  to  the  fraudulent  act  of  a 
third  party.  A  party  could  not  be  allowed  to  set  up  a  mistake 
due  to  his  own  neglect  or  ignorance.  Therefore  a  party  who 
neglects  to  read  a  document  may  be  bound  by  terms  contained 
therein.  See  Waikins  v.  Rijmill  and  other  cases,  supra,  pp.  35  to  47. 


Where  the  identity  of  the  other  party  is  material,  a  mistake 
relating  thereto  prevents  any  real  agreement  being  formed. 

BOULTON  v.  JONES. 

(Sttpra,  p.  56.) 

This  is  so  especially  where  produced  by  the  fraud  of  that 
other  party. 

CUNDY  v.   LINDSAY.    (1878) 
[3  App.  Gas.  459 ;  47  L.  J.  Q.  B.  481 ;  38  L.  T.  573.] 
L,  the  respondent,  was  a  manufacturer  in  Ireland.     Alfred 
Blenkarn,   who   occupied   a   room  in   a   house   looking  into 
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Wood  Street,  Cheapside,  wrote  to  L,  proposing  a  considerable 
purchase  of  L's  goods,  and  in  his  letter  used  this  address — 
"  37,  Wood  Street,  Cheapside."  He  signed  the  letters  (without 
any  initial  for  a  Christian  name)  with  a  name  so  written 
that  it  appeared  to  be  "  Blenkiron  &  Co."  There  was  a  highly 
respectable  firm  of  "  W.  Blenkiron  &  Son,"  carrying  on 
business  at  123,  Wood  Street.  L,  who  knew  the  respectability 
of  Blenkiron  &  Son,  though  not  the  number  of  the  house 
where  they  carried  on  business,  answered  the  letters,  and 
sent  the  goods  addressed  to  "  Messrs.  Blenkiron  &  Co.,  37, 
Wood  Street,  Cheapside,"  the  invoices  sent  with  the  goods 
being  always  addressed  in  the  same  way.  The  goods  were 
received  by  Blenkam,  and  disposed  of  to  the  appellants,  who 
were  entirely  ignorant  of  the  fraud. 

For  the  fraud  Blenkarn  was  tried  and  convicted. 

This  action  was  brought  for  unlawful  conversion  of  his 
goods. 

The  cause  was  tried  before  Blackburn,  J.,  and  a  verdict 
was  taken  for  the  defendants. 

On  appeal  this  decision  was  reversed  and  judgment  ordered 
to  be  entered  for  the  plaintiffs.  The  defendants  appealed 
to  the  House  of  Lords. 

The  Lord  Chancellor  (Lord  CAIRNS)  :  My  Lords,  you  have  in 
this  case  to  discharge  a  duty  which  is  always  a  disagreeable 
one  for  any  Court,  namely,  to  determine  as  between  two  parties, 
both  of  whom  are  perfectly  innocent,  upon  which  of  the  two 
the  consequences  of  a  fraud  practised  upon  both  of  them  must 
fall.  My  Lords,  in  discharging  that  duty  your  Lordships 
can  do  no  more  than  apply,  rigorously,  the  settled  and  well- 
known  rules  of  law.  Now,  with  regard  to  the  title  to  personal 
property,  the  settled  and  well-known  rules  of  law  may,  I 
take  it,  be  thus  expressed:  by  the  law  of  our  country  the 
purchaser  of  a  chattel  takes  the  chattel  as  a  general  rule 
subject  to  what  may  turn  out  to  be  certain  infirmities 
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in  the  title.  If  he  purchases  the  chattel  in  market  overt, 
he  obtains  a  title  which  is  good  against  all  the  world ;  but 
if  he  does  not  purchase  the  chattel  in  market  overt,  and  if 
it  turns  out  that  the  chattel  has  been  found  by  the  person 
who  professed  to  sell  it,  the  purchaser  will  not  obtain  a  title 
good  as  against  the  real  owner.  If  it  turns  out  that  the 
chattel  had  been  stolen  by  the  person  who  has  professed  to 
sell  it,  the  purchaser  will  not  obtain  a  title.  If  it  turns  out 
that  the  chattel  has  come  into  the  hands  of  the  person  who 
professed  to  sell  it,  by  a  de  facto  contract,  that  is  to  say,  a 
contract  which  has  purported  to  pass  the  property  to  him 
from  the  owner  of  the  property,  there  the  purchaser  will 
obtain  a  good  title,  even  although  afterwards  it  should  appear 
that  there  were  circumstances  connected  with  that  contract 
which  would  enable  the  original  owner  of  the  goods  to  reduce 
it,  and  to  set  it  aside,  because  these  circumstances  so  enabling 
the  original  owner  of  the  goods,  or  of  the  chattel,  to  reduce 
the  contract  and  to  set  it  aside,  will  not  be  allowed  to  inter- 
fere with  a  title  for  valuable  consideration  obtained  by  some 
third  party  during  the  interval  while  the  contract  remained 
unreduced. 

My  Lords,  the  question,  therefore,  in  the  present  case,  as 
your  Lordships  will  observe,  really  becomes  the  very  short 
and  simple  one  which  I  am  about  to  state.  Was  there  any 
contract  which,  with  regard  to  the  goods  in  question  in  this 
case,  had  passed  the  property  in  the  goods  from  the  Messrs. 
Lindsay  to  Alfred  Blenkarn?  If  there  was  any  contract  passing 
that  property,  even  although,  as  I  have  said,  that  contract 
might  afterwards  be  open  to  a  process  of  reduction,  upon  the 
ground  of  fraud,  still,  in  the  mean  time,  Blenkarn  might  have 
conveyed  a  good  title  for  valuable  consideration  to  the  present 
appellants. 

The  principal  parties  concerned,  the  respondents  and 
Blenkarn,  never  came  in  contact  personally— everything  that 
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was  done  was  done  by  writing.  What  has  to  be  judged  of, 
and  what  the  jury  in  the  present  case  had  to  judge  of,  was 
merely  the  conclusion  to  be  derived  from  that  writing,  as 
applied  to  the  admitted  facts  of  the  case. 

Now,  my  Lords,  discharging  that  duty  and  answering  that 
inquiry,  what  the  jurors  have  found  is  in  substance  this: 
it  is  not  necessary  to  spell  out  the  words,  because  the 
substance  of  it  is  beyond  all  doubt.  They  have  found  that 
by  the  form  of  the  signatures  to  the  letters  which  were 
written  by  Blenkarn,  by  the  mode  in  which  his  letters  and  his 
applications  to  the  respondents  were  made  out,  and  by  the  way 
in  which  he  left  unconnected  the  mode  and  form  in  which,  in 
turn,  he  was  addressed  by  the  respondents ;  that  by  all  those 
means  he  led,  and  intended  to  lead,  the  respondents  to  believe, 
and  they  did  believe,  that  the  person  with  whom  they  were 
communicating  was  not  Blenkarn,  the  dishonest  and  irre- 
sponsible man,  but  was  a  well-known  and  solvent  house 
of  Blenkiron  &  Co.,  doing  business  in  the  same  street.  My 
Lords,  those  things  are  found  as  matters  of  fact,  and  they 
are  placed  beyond  the  range  of  dispute  and  controversy  in 
the  case. 

If  that  is  so,  what  is  the  consequence  ?  It  is  that  Blenkarn, 
the  dishonest  man,  as  I  call  him,  was  acting  here  just  in 
the  same  way  as  if  he  had  forged  the  signature  of  Blenk- 
iron &  Co.,  the  respectable  firm,  to  the  applications  for 
goods,  and  as  if,  when,  in  return,  the  goods  were  forwarded 
and  letters  were  sent  accompanying  them,  he  had  intercepted 
the  goods  and  intercepted  the  letters,  and  had  taken  posses- 
sion of  the  goods,  and  of  the  letters  which  were  addressed  to, 
and  intended  for,  not  himself  but,  the  firm  of  Blenkiron  &  Co. 
Now,  my  Lords,  stating  the  matter  shortly  in  that  way,  I  ask 
the  question,  how  is  it  possible  to  imagine  that  in  that  state  of 
things  any  contract  could  have  arisen  between  the  respondents 
and  Blenkarn,  the  dishonest  man?  Of  him  they  knew  nothing, 
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and  of  him  they  never  thought.  With  him  they  never  intended 
to  deal.  Their  minds  never,  even  for  an  instant  of  time, 
rested  upon  him,  and  as  between  him  and  them  there  was 
no  consensus  of  mind  which  could  lead  to  any  agreement 
or  any  contract  whatever.  As  between  him  and  them  there 
was  merely  the  one  side  to  a  contract,  where,  in  order  to 
produce  a  contract,  two  sides  wrould  be  required.  With  the 
firm  of  Blenkiron  &  Co.  of  course  there  was  no  contract, 
for  as  to  them  the  matter  was  entirely  unknown,  and  therefore 
the  pretence  of  a  contract  was  a  failure. 

The  result,  therefore,  my  Lords,  is  this,  that  your  Lordships 
have  not  here  to  deal  with  one  of  those  cases  in  which  there  is 
<le.  facto  a  contract  which  may  afterwards  be  impeached  and 
set  aside  on  the  ground  of  fraud ;  but  you  have  to  deal  with  a 
case  which  ranges  itself  under  a  completely  different  chapter 
of  law,  the  case,  namely,  in  which  the  contract  never  comes 
into  existence.  My  Lords,  that  being  so,  it  is  idle  to  talk  of 
the  property  passing.  The  property  remained,  as  it  originally 
had  been,  the  property  of  the  respondents,  and  the  title  which 
was  attempted  to  be  given  to  the  appellants  was  a  title  which 
could  not  be  given  to  them. 

My  Lords,  I  therefore  move  your  Lordships  that  this  appeal 
be  dismissed  with  costs,  and  the  judgment  of  the  Court  of 
Appeal  affirmed. 

Lord  Hatherley  agreed. 

Lord  PENZANCE  :  Hypothetical  cases  were  put  to  your  Lord- 
ships in  argument  in  which  a  vendor  was  supposed  to  deal 
personally  with  a  swindler,  believing  him  to  be  some  one  else 
of  credit  and  stability,  and  under  this  belief  to  have  actually 
delivered  goods  into  his  hands.  My  Lords,  I  do  not  think  it 
necessary  to  express  an  opinion  upon  the  possible  effect  of  some 
cases  which  I  can  imagine  to  happen  of  this  character,  because 
none  of  such  cases  can,  I  think,  be  parallel  with  that  which 
your  Lordships  have  now  to  decide.  For  in  the  present  case 


A.  MISTAKE.  209 

the  respondents  were  never  brought  personally  into  contact 
with  Alfred  Blenkarn ;  all  their  letters,  although  received  and 
answered  by  him,  were  addressed  to  Blenkiron  &  Co.,  and 
intended  for  that  firm  only ;  and  finally  the  goods  in  dispute 
were  not  delivered  to  him  at  all,  but  were  sent  to  Blenkiron 
&  Co.,  though  at  a  wrong  address. 

This  appeal  ought  therefore,  in  my  opinion,  to  be  dismissed. 

Lord  Gordon  concurred. 

Judgment  appealed  from  affirmed  ;  and 
appeal  dismissed  with  costs. 

NOTE. — In  Boulton  v.  Jones  Boulton  might  have  discovered 
that  the  offer  was  not  intended  for  him.  In  Cundy's  case  there 
was  a  fraudulent  personation.  There  is  no  case  in  the  reports  of 
a  genuine  mutual  mistake  due  to  the  neglect  of  neither  party. 
11  In  principle,"  says  Professor  Pollock  (Contracts,  8th  edition, 
p.  495), "  the  intention  of  a  contracting  party  is  to  create  an  obliga- 
tion between  himself  and  another  certain  person,  and  if  that  inten- 
tion fails  to  take  its  proper  effect,  it  cannot  be  allowed  to  take  the 
different  effect  of  involving  him  without  his  consent  in  a  contract 
with  some  one  else." 


A  mistake  common  to  both  parties  concerning  the  identity 
or  some  attt  ibute  of  the  thing  supposed  to  be  the  subject 
of  the  transaction,  if  material,  may,  if  permitted  to  be 
proved,  show  no  real  agreement  was  come  to. 

RAFFLES  v.  WICHELHAUS.    (1864) 
[2  H.  &  C.  906 ;  32  L.  J.  Ex.  160.] 

Declaration :  that  the  defendant  agreed  to  buy  some  Surat 
cotton  to  arrive  ex  Peerless  from  Bombay. 

Averments :  that  the  goods  did  arrive,  that  the  plaintiff 
offered  to  deliver,  but  that  the  defendant  refused  to  accept,  etc. 

L.C.  P 
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Plea :  that  the  ship  mentioned  in  the  agreement  was  meant 
and  intended  by  the  defendants  to  be  the  ship  called  the 
Peerless  which  sailed  from  Bombay  in  October,  that  the  plaintiff 
was  not  ready  or  willing  to  deliver  cotton  which  arrived  by  that 
ship,  but  instead  offered  cotton  which  arrived  by  a  different 
ship,  also  called  Peerless,  which  sailed  from  Bombay  in 
December. 

Demurrer  and  joinder  thereon. 

Milward  in  support :  The  contract  was  for  the  sale  of  a 
number  of  bales  of  cotton  of  a  particular  description  which  the 
plaintiff  was  ready  to  deliver.  It  is  immaterial  by  which  ship 
the  cotton  was  to  arrive  so  that  it  was  a  ship  called  Peerless. 

[POLLOCK,  C.B. :  It  would  be  a  question  for  the  jury  whether 
both  parties  meant  the  same  ship  called  the  Peerless,] 

That  would  be  so  if  the  contract  was  for  the  sale  of  a  ship 
called  the  Peerless ;  but  it  is  for  the  sale  of  cotton  on  board  a 
ship  of  that  name. 

[POLLOCK,  C.B. :  The  defendant  only  bought  that  cotton 
which  was  to  arrive  by  a  particular  ship.  It  may  as  well  be 
said,  that  if  there  is  a  contract  for  the  purchase  of  certain 
goods  in  warehouse  A,  that  is  satisfied  by  the  delivery  of  goods 
of  the  same  description  in  warehouse  B.]  In  that  case  there 
would  be  goods  in  both  warehouses ;  here  it  does  not  appear 
that  the  plaintiff  had  any  goods  on  board  the  other  Peerless. 

[MARTIN,  B. :  It  is  imposing  on  the  defendant  a  contract 
different  from  that  which  he  entered  into. 

POLLOCK,  C.B. :  It  is  like  a  contract  for  the  purchase  of  wine 
coming  from  a  particular  estate  in  France  or  Spain,  where 
there  are  two  estates  of  that  name.]  The  defendant  has  no 
right  to  contradict  by  parol  evidence  a  written  contract  good 
upon  the  face  of  it.  He  does  not  impute  misrepresentation  or 
fraud,  but  only  says  he  fancied  the  ship  was  a  different  one. 
Intention  is  of  no  avail,  unless  stated  at  the  time  of  the 
contract. 
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[POLLOCK,  C.B. :  One  vessel  sailed  in  October  and  the  other 
in  December.]  The  time  of  sailing  is  no  part  of  the  contract. 

Hellish  (Cohen  with  him),  in  support  of  the  plea :  There 
is  nothing  on  the  face  of  the  contract  to  show  that  any  par- 
ticular ship  called  the  Peerless  was  meant ;  but  the  moment  it 
appears  that  two  ships  called  the  Peerless  were  about  to  sail 
from  Bombay  there  is  a  latent  ambiguity,  and  parol  evidence 
may  be  given  for  the  purpose  showing  that  the  defendant 
meant  one  and  the  plaintiff  another.  That  being  so,  there  was 
no  concensus  ad  idem,  and  therefore  no  binding  contract.  [He 
was  then  stopped  by  the  Court.] 

Percuriam  (Pollock,  C.B.,  Martin,  B.,  and  Pigott,B.)  :  There 
must  be  judgment  for  the  defendant. 


But  there  must  be  a  real  difference  in  substance  between 
the  things  the  parties  respectively  thought  to  be  the 
subject  matter  of  the  agreement. 

KENNEDY  v.  PANAMA,  ETC.,  MAIL  CO.    (1867) 
[L.  E.  2  Q.  B.  580 ;  36  L.  J.  Q.  B.  260 ;  17  L.  T.  62.] 

A  company  already  carrying  the  intercolonial  mails  under 
contracts  with  the  Government  of  New  Zealand,  issued  a 
prospectus  that  they  were  "prepared  to  receive  applications 
for  new  shares  in  order  to  enable  the  company  to  perform 
the  contract  recently  entered  into  with  the  Government  of 
New  Zealand  for  a  monthly  mail  service  between  Sidney 
(New  Zealand)  and  Panama,  in  correspondence  with  the 
West  Indian  Mail  Co.'s  steamers  between  Southampton  and 
Panama."  Kennedy,  induced  by  this  statement  in  the 
prospectus,  applied  for  and  obtained  some  of  the  new  shares. 
The  contract  alluded  to  in  the  prospectus  had  been  made  by 
the  company  with  the  agent  of  the  New  Zealand  Government, 
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both  parties  bond  fide  believing  that  he  had  authority  to 
make ;  but  it  turned  out  he  had  no  such  authority,  and  the 
Government  refused  to  ratify  the  contract. 

The  judgment  of  the  Court  (Cockburn,  C.J.,  Blackburn, 
Mellor,  and  Shee,  JJ.)  was  delivered  by 

BLACKBURN,  J. :  The  first  point  to  be  determined  is,  whether 
the  contract  of  the  17th  of  December,  1863,  really  bound 
the  successors  of  Mr.  Ward ;  for  if  it  did  their  wrongful 
refusal  to  recognise  the  contract  could  in  no  way  be  a  ground 
for  returning  the  shares.  We  think,  however,  that  it  was 
not  binding  on  the  Government. 

The  next  (question  is,  whether  there  was  any  fraud  or  deceit 
on  the  part  of  the  directors  in  inducing  Lord  Gilbert  Kennedy 
to  take  the  shares.  This  is  a  question  entirely  of  fact.  We 
have  no  doubt  that  the  statements  in  the  prospectus  amount 
to  a  representation  that  the  company  had  a  valid  and  binding 
contract,  and  that  this  representation  was  intended  to  induce 
the  public  to  apply  for  shares,  and  did,  in  fact,  induce  Lord 
Gilbert  Kennedy  to  apply  accordingly ;  and  if  it  could  be 
shown  that  there  was  any  mala  fides  in  the  representation, 
as,  for  instance,  if  it  was  false  to  the  knowledge  of  those  who 
made  it,  we  should  have  no  doubt  that  the  contract  to  take 
the  shares  might  be  avoided,  and  the  shares  returned.  But 
we  think  that  there  is  nothing  stated  in  the  ease  to  lead  to 
any  such  conclusion. 

The  only  remaining  question  is  one  of  much  greater 
difficulty.  It  was  contended  by  Mr.  Mellish,  on  behalf  of 
Lord  Gilbert  Kennedy,  that  the  effect  of  the  prospectus 
was  to  warrant  to  the  intended  shareholders  that  there 
really  was  such  a  contract  as  is  there  represented,  and  not 
merely  to  represent  that  the  company  bond  Jide  believed 
it;  and  that  the  difference  in  substance  between  shares  in 
a  company  with  such  a  contract  and  shares  in  a  company 
whose  supposed  contract  was  not  binding  was  a  difference  in 
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substance  in  the  nature  of  the  thing;  and  that  the  share- 
holder was  entitled  to  return  the  shares  as  soon  as  he 
discovered  this,  quite  independently  of  fraud,  on  the  ground 
that  he  had  applied  for  one  thing  and  got  another.  And,  if 
the  invalidity  of  the  contract  really  made  the  shares  he 
obtained  different  things  in  substance  from  those  which  he 
applied  for,  this  would,  we  think,  be  good  law.  The  case 
would  then  resemble  Gompertz  v.  Bartlett  (2  E.  &  B.  849; 
28  L.  J.  Q.  B.  65)  and  Gurney  v.  Womenley  (4  E.  &  B.  133 ; 
24  L.  J.  Q.  B.  46),  where  the  person,  who  had  honestly  sold 
what  he  thought  a  bill  without  recourse  to  him,  was  never- 
theless held  bound  to  return  the  price  on  its  turning  out 
that  the  supposed  bill  was  a  forgery  in  the  one  case,  and 
void  under  the  stamp  laws  in  the  other;  in  both  cases  the 
ground  of  the  decision  being  that  the  thing  handed  over  was 
not  the  thing  paid  for.  A  similar  principle  was  acted  upon 
in  Ship's  Case  (2  De  G.  J.  &  S.  544).  There  is,  however,  a 
very  important  difference  between  cases  where  a  contract  may 
be  rescinded  on  account  of  fraud  and  those  in  which  it  may 
be  rescinded  on  the  ground  that  there  is  a  difference  in 
substance  between  the  thing  bargained  for  and  that  obtained. 
It  is  enough  to  show  that  there  was  a  fraudulent  representa- 
tion as  to  any  part  of  that  which  induced  the  party  to  enter 
into  the  contract  which  he  seeks  to  rescind ;  but  where  there 
has  been  an  innocent  misrepresentation  or  misapprehension, 
it  does  not  authorise  a  rescission,  unless  it  is  such  as  to  show 
that  there  is  a  complete  difference  in  substance  between  what 
was  supposed  to  be  and  what  was  taken,  so  as  to  constitute 
a  failure  of  consideration.  For  example,  where  a  horse  is 
bought  under  a  belief  that  it  is  sound,  if  the  purchaser  was 
induced  to  buy  by  a  fraudulent  representation  as  to  the  horse's 
soundness,  the  contract  may  be  rescinded.  If  it  was  induced 
by  an  honest  misrepresentation  as  to  its  soundness,  though 
it  may  be  clear  that  both  vendor  and  purchaser  thought  that 
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they  were  dealing  about  a  sound  horse  and  were  in  error,  yet 
the  purchaser  must  pay  the  whole  price,  unless  there  was  a 
warranty;  and  even  if  there  was  a  warranty,  he  cannot  return 
the  horse  and  claim  back  the  whole  price,  unless  there  was 
a  condition  to  that  effect  in  the  contract:  Street  v.  Clai/ 
(2  B.  &  Ad.  456). 

In  the  present  case  the  prospectus  states  that  the  issue 
of  the  new  shares  was  authorised  by  a  meeting.  Had  that 
been  a  mistake,  we  think  it  would  have  been  in  the  substance, 
as  the  applicant  would  not  have  had  shares  at  all;  but  that 
statement  was  quite  correct,  and  he  got  shares  in  the  company. 
It  wras  stated  in  the  prospectus  that  the  motive  for  the  increase 
of  the  capital  was  to  enable  the  company  to  work  the  new 
contract.  That  also  was  strictly  accurate.  It  was,  by  implica- 
tion, stated  that  the  contract  was  binding,  and  this  was  a 
misstatement,  though  an  innocent  one ;  but  we  do  not  think 
that  it  affected  the  substance  of  the  matter,  for  the  applicant 
actually  got  shares  in  the  very  company  for  shares  in  which 
he  had  applied ;  and  that  company  has,  by  means  of  the 
invalid  contract,  got  the  benefit,  and  is  now  carrying  the  mails 
on  terms  not  the  same  as  those  they  supposed,  and  perhaps 
not  so  profitable,  but  still  on  profitable  terms ;  and  the  shares 
obtained  in  the  company,  such  as  it  is,  are  far  from  being 
of  no  value ;  indeed,  the  fall  of  £2  per  share,  which  is  stated 
in  the  case  to  be  the  discount  at  the  time  of  action  brought, 
is  not  greater  than  may  be  very  well  accounted  for  by  the 
change  of  times,  quite  independently  of  the  dispute  about  the 
contract.  We  think  there  was  a  misapprehension  as  to  that 
which  was  a  material  part  of  the  motive  inducing  the  applicant 
to  ask  for  the  shares,  but  not  preventing  the  shares  from  being 
in  substance  those  he  applied  for. 

And  we  are  a  good  deal  influenced  by  the  consideration 
that,  from  the  nature  of  the  company,  those  who  applied  for 
the  new  shares  must  have  known  that  the  increased  capital 
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was  wanted  at  once  to  build  fresh  ships,  and  meet  other 
expenditure  for  the  purpose  of  the  working  the  contract ;  and 
that  all  such  contracts  must  be  exposed  to  risk  of  repudiation, 
whether  justified  in  law  or  not ;  and  that  if  the  new  share- 
holders are  set  free,  the  existing  shareholders  must  be  left 
subject  to  liabilities  incurred  on  the  faith  of  their  subscription. 
These  would  not  be  legitimate  considerations  if  there  had  been 
fraud  in  those  acting  for  the  company;  doubtless,  in  such  a 
case  the  company  must  bear  all  the  consequences  of  the  fraud 
of  those  they  employ.  But  if  the  question  be,  as  we  think 
it  is,  whether  the  misapprehension  as  to  the  contract  goes 
to  the  root  and  substance  of  the  matter,  so  as  to  make  the 
shares  which  the  applicant  has  obtained  in  a  company  with 
this  questionable  contract  substantially  different  things  from 
shares  in  a  company  with  a  valid  contract,  we  think  those 
considerations  are  legitimate  ;  and  they  lead  us  to  the  con- 
clusion that  the  case  is  analogous  to  that  of  the  horse  supposed 
to  be  sound  and  not  really  so,  and  not  to  the  case  of  a  thing 
substantially  different. 

It  follows  that  in  our  opinion  the  judgment  in  both  actions 
should  be  for  the  company. 

Judgment  accordingly. 


A  contract  is  void  if  entered  into  under  a  common  mistake 
as  to  the  existence  of  the  subject  matter. 

SCOTT  v.  COULSON.    (1903) 
[[1903]  2  Oh.  249 ;  72  L.  J.  Ch/223 ;  88  L.  T.  12.] 

A  contract  for  the  sale  of  a  life  policy  was  entered  into  by 
both  parties  in  the  belief  that  the  assured  was  alive.  In  fact, 
at  the  date  of  the  contract  he  was  dead. 

Held,  contract  void. 
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VAUGHAN  WILLIAMS,  L.J. :  If  we  are  to  take  it  that  it  was 
common  ground  that,  at  the  date  of  the  contract  for  the  sale 
of  this  policy,  both  the  parties  to  the  contract  supposed  the 
assured  to  be  alive,  it  is  true  that  both  parties  entered  into 
this  contract  upon  the  basis  of  a  common  affirmative  belief 
that  the  assured  was  alive ;  but  as  it  turned  out  that  this  was 
a  common  mistake,  the  contract  was  one  which  cannot  be 
enforced.  This  is  so  at  law ;  and  the  plaintiffs  do  not  require 
to  have  recourse  to  equity  to  rescind  the  contract,  if  the  basis 
which  both  parties  recognised  as  the  basis  is  not  true. 

Romer  and  Cozens-Hardy,  L.JJ.,  agreed. 

See  Cooper  v.  Phibbs,  supra,  p.  196. 


Passive  acquiescence  of  a  seller  in  the  self-deception  of  the 
buyer  does  not  entitle  the  latter  to  avoid  the  contract. 

But  a  party  must  not  enter  into  a  contract  to  which  lie  knows 
the  other  party  is  consenting  only  by  reason  of  the  fact 
that  he  thinks  he  is  being  promised  something  more  than 
in  fact  is  the  case. 

SMITH  v.  HUGHES.    (1871) 
[L.  E.  6  Q.  B.  597 ;  40  L.  J.  Q.  B.  221  ;  25  L.  T.  329.] 

The  plaintiff,  a  farmer,  offered  to  sell  to  the  defendant,  a 
trainer  of  racehorses,  oats,  and  exhibited  a  sample,  saying  at 
the  same  time  that  he  had  40  or  50  quarters  of  the  same  oats 
for  sale  at  the  price  of  35s.  per  quarter.  The  defendant  offered 
to  take  the  whole  quantity  at  the  price  of  34s.  per  quarter. 
There  was  a  conflict  of  evidence  as  to  whether  anything  passed 
at  the  interview  on  the  subject  of  the  oats  being  old  oats,  the 
defendant  asserting  that  he  had  expressly  said  that  he  was 
ready  to  buy  old  oats,  and  that  the  plaintiff  had  replied  that 
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the  oats  were  old  oats,  while  the  plaintiff  denied  that  any 
reference  had  been  made  to  the  oats  being  old  or  new. 

The  plaintiff  having  sent  a  portion  of  the  oats,  the  defendant 
on  meeting  him  afterwards  said,  "  Why,  those  were  new  oats 
you  sent  to  me ;  "  to  which  the  plaintiff  answered,  "  I  knew 
they  were,  I  had  none  other."  The  defendant  replied,  "  I 
thought  I  was  buying  old  oats  :  new  oats  are  useless  to  me ; 
you  must  take  them  back."  This  the  plaintiff  refused  to  do, 
and  brought  this  action  for  the  price. 

The  learned  county  court  judge  left  two  questions  to  the 
jury :  first,  whether  the  word  "  old "  had  been  used  with 
reference  to  the  oats  in  the  conversation  between  the  plaintiff 
and  defendant ;  secondly,  whether  the  plaintiff  had  believed 
that  the  defendant  believed,  or  was  under  the  impression  that 
he  was  contracting  for  old  oats.  In  either  of  which  cases  he 
directed  the  jury  to  find  for  the  defendant. 

The  jury  found  for  the  defendant. 

Held,  the  direction  to  the  jury  was  not  correct.  Order  for 
a  new  trial. 

COCKBUEN,  C.J. :  For  this  purpose  we  must  assume  that 
nothing  was  said  on  the  subject  of  the  defendant's  manager 
desiring  to  buy  old  oats,  nor  of  the  oats  having  been  said  to 
be  old;  while,  on  the  other  hand,  we  must  assume  that  the 
defendant's  manager  believed  the  oats  to  be  old  oats,  and  that 
the  plaintiff  was  conscious  of  the  existence  of  such  belief,  but 
did  nothing,  directly  or  indirectly,  to  bring  it  about,  simply 
offering  his  oats  and  exhibiting  his  sample,  remaining  perfectly 
passive  as  to  what  was  passing  in  the  mind  of  the  other  party. 
The  question  is  whether,  under  such  circumstances,  the  passive 
acquiescence  of  the  seller  in  the  self-deception  of  the  buyer 
will  entitle  the  latter  to  avoid  the  contract.  I  am  of  opinion 
that  it  will  not.  I  take  the  true  rule  to  be  that  where  a 
specific  article  is  offered  for  sale,  without  express  warranty, 
or  without  circumstances  from  which  the  law  will  imply  a 
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warranty — as  where,  for  instance,  an  article  is  ordered  for  a 
specific  purpose — and  the  buyer  has  full  opportunity  of  inspect- 
ing and  forming  his  own  judgment,  if  he  chooses  to  act  on 
his  own  judgment  the  rule  caveat  emptor  applies.  If  he  gets 
the  article  he  contracted  to  buy,  and  that  article  corresponds 
with  what  it  was  sold  as,  he  gets  all  he  is  entitled  to,  and  is 
bound  by  the  contract. 

If,  indeed,  the  buyer  instead  of  acting  on  his  own  opinion, 
had  asked  the  question  whether  the  oats  were  old  or  new,  or 
had  said  anything  which  intimated  his  understanding  that  the 
seller  was  selling  the  oats  as  old  oats,  the  case  would  have 
been  wholly  different. 

BLACKBURN,  J. :  In  this  case  I  agree  that  on  the  sale  of  a 
specific  article,  unless  there  be  a  warranty  making  it  part 
of  the  bargain  that  it  possesses  some  particular  quality,  the 
purchaser  must  take  the  article  he  has  bought,  though  it 
does  not  possess  that  quality.  And  I  agree  that  even  if  the 
vendor  was  aware  that  the  purchaser  thought  that  the  article 
possessed  that  quality,  and  would  not  have  entered  into  the 
contract  unless  he  had  so  thought,  still  the  purchaser  is  bound, 
unless  the  vendor  was  guilty  of  some  fraud  or  deceit  upon 
him,  and  that  a  mere  abstinence  from  disabusing  the  pur- 
chaser of  that  impression  is  not  fraud  or  deceit ;  for,  whatever 
may  be  the  case  in  a  court  of  morals,  there  is  no  legal  obliga- 
tion on  the  vendor  to  inform  the  purchaser  that  he  is  under 
a  mistake,  not  induced  by  the  act  of  the  vendor.  And  I 
also  agree  that  where  a  specific  lot  of  goods  are  sold  by  a 
sample,  which  the  purchaser  inspects  instead  of  the  bulk, 
the  law  is  exactly  the  same,  if  the  sample  truly  represents 
the  bulk,  though,  as  it  is  more  probable  that  the  purchaser 
in  such  a  case  would  ask  for  some  further  warranty,  slighter 
evidence  would  suffice  to  prove  that,  in  fact,  it  was  intended 
there  should  be  such  a  warranty. 

But  the  second  direction  raises  the  difficulty.     I  think  that, 
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if  from  that  direction  the  jury  would  understand  that  they 
were  first  to  consider  whether  they  were  satisfied  that  the 
defendant  intended  to  buy  this  parcel  of  oats  on  the  terms 
that  it  was  part  of  his  contract  with  the  plaintiff  that  they 
were  old  oats,  so  as  to  have  the  warranty  of  the  plaintiff  to 
that  effect,  they  were  properly  told  that,  if  that  was  so,  the 
defendant  would  not  be  bound  to  a  contract  without  any 
such  warranty  unless  the  plaintiff  was  misled.  But  I  doubt 
whether  the  direction  would  bring  to  the  minds  of  the  jury 
the  distinction  between  agreeing  to  take  the  oats  under  the 
belief  that  they  were  old,  and  agreeing  to  take  the  oats  under 
the  belief  that  the  plaintiff  contracted  that  they  were  old. 

The  difference  is  the  same  as  that  between  buying  a  horse 
believed  to  be  sound  and  buying  one  believed  to  be  warranted 
sound ;  but  I  doubt  if  it  was  made  obvious  to  the  jury,  and 
I  doubt  this  the  more  because  I  do  not  see  much  evidence 
to  justify  a  finding  for  the  defendant  on  this  latter  ground 
if  the  word  old  was  not  used. 

HANNEN,  ,T.  :  It  is  essential  to  the  creation  of  a  contract  that 
both  parties  should  agree  to  the  same  thing  in  the  same  sense. 
But  one  of  the  parties  to  an  apparent  contract  may,  by  his 
own  fault,  be  precluded  from  setting  up  that  he  had  entered 
into  it  in  a  different  sense  to  that  in  which  it  was  understood 
by  the  other  party.  Thus,  in  the  case  of  a  sale  by  sample 
where  the  vendor,  by  mistake,  exhibited  a  wrong  sample,  it 
was  held  that  the  contract  was  not  avoided  by  this  error  of  the 
vendor  :  Scott  v.  Littlcdale  (8  E.  &  B.  815). 

But  if  in  the  last-mentioned  case  the  purchaser,  in  the 
course  of  the  negotiations  preliminary  to  the  contract,  had 
discovered  that  the  vendor  was  under  a  misapprehension  as 
to  the  sample  he  was  offering,  the  vendor  would  have  been 
entitled  to  show  that  he  had  not  intended  to  enter  into  the 
contract  by  which  the  purchaser  sought  to  bind  him.  The 
rule  of  law  applicable  to  such  a  case  is  a  corollary  from  the  rule 
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of  morality  which  Mr.  Pollock  cited  from  Paley,  that  a  promise 
is  to  be  performed  "in  that  sense  in  which  the  promiser 
apprehended  at  the  time  the  promisee  received  it,"  and  may 
be  thus  expressed  :  "  The  promiser  is  not  bound  to  fulfil  a 
promise  in  a  sense  in  which  the  promisee  knew  at  the  time  the 
promiser  did  not  intend  it."  If,  therefore,  in  the  present  case, 
the  plaintiff  knew  that  the  defendant,  in  dealing  with  him  for  oats, 
did  so  on  the  assumption  that  the  plaintiff  was  contracting  to  sell 
him  old  oats,  he  was  aware  that  the  defendant  apprehended 
the  contract  in  a  different  sense  to  that  in  which  he  meant  it, 
and  he  is  thereby  deprived  of  the  right  to  insist  that  the 
plaintiff  shall  be  bound  by  that  which  was  only  the  apparent, 
and  not  the  real  bargain.  In  order  to  relieve  the  defendant  it 
was  necessary  that  the  jury  should  find,  not  merely  that  the 
plaintiff  believed  the  defendant  to  believe  that  he  was  buying 
old  oats,  but  that  he  believed  the  defendant  to  believe  that  he, 
the  plaintiff,  was  contracting  to  sell  old  oats. 


B.    MISKEPEESENTATION. 
(a)  INNOCENT. 

At  common  laiv  had  no  effect  unless  it  induced  a  contract 
urberimce  fidei  or  was  made  a  term  or  condition  of  the 
contract. 

(2)  BEHN  r.  BURNESS. 
[9  Jur.  (N.S.)  620 ;  3  B.  &  S.  75  ;  8  L.  T.  207 ;  32  L.  J.  Q.  B.  204.] 

By  memorandum  of  charter  party  dated  London,  it  was 
agreed  between  A  B,  therein  described  as  "  owner  of  the 
good  ship  called  the  M,  of  420  tons  or  thereabouts,  now  in  tlu> 
port  of  Amsterdam"  and  C  D,  that  the  said  ship,  being  tight, 
staunch,  strong,  and  every  way  fitted  and  ready  for  the 
voyage,  should  "  with  all  possible  dispatch,  proceed  direct  to 
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N,"  etc.,  and  there  load,  etc.  In  an  action  by  the  shipowner 
against  the  charterer  for  not  loading,  held  by  the  Court  of 
Exchequer  Chamber,  reversing  the  Court  of  Queen's  Bench, 
that  the  words  "  now  in  the  port  of  Amsterdam  "  amounted 
to  a  condition  precedent  to  the  contract  that  the  ship  was 
there  at  the  time  of  the  making  of  the  memorandum  of 
charterparty. 

The  judgment  of  the  Court  (Erie,  C.J.,  Pollock,  C.B., 
Williams  and  Keating,  J.J.,  and  Channell,  B.)  was  delivered 
by  "Williams,  J. 

WILLIAMS,  J. :  The  question  in  this  case  is,  whether  the 
statement  in  the  charterparty,  that  the  ship  is  "  now  in  the 
port  of  Amsterdam,"  is  a  "  representation"  or  a  "warranty," 
using  the  latter  word  as  synonymous  with  "  condition,"  in 
which  sense  it  has  been  for  many  years  understood  with 
respect  to  policies  of  insurance  and  charterparties. 

It  may  be  expedient  to  commence  the  consideration  of  this 
question  by  some  examination  into  the  nature  of  representa- 
tions. Properly  speaking,  a  representation  is  a  statement, 
or  assertion,  made  by  one  party  to  the  other,  before  or  at  the 
time  of  the  contract,  of  some  matter  or  circumstance  relating 
to  it.  Though  it  is  sometimes  contained  in  the  written  instru- 
ment, it  is  not  an  integral  part  of  the  contract ;  and  con- 
sequently the  contract  is  not  broken  though  the  representation 
proves  to  be  untrue;  nor  (with  the  exception  of  the  case  of 
policies  of  insurance,  at  all  events  marine  policies,  which  stand 
on  a  peculiar  anomalous  footing)  is  such  untruth  any  cause 
of  action,  nor  has  it  any  efficacy  whatever,  unless  the  represen- 
tation \vas  made  fraudulently,  either  by  reason  of  its  being 
made  with  a  knowledge  of  its  untruth,  or  by  reason  of  its 
being  made  dishonestly,  with  a  reckless  ignorance  whether  it 
was  true  or  untrue. 

Though  representations  are  not  usually  contained  in  the 
written  instrument  of  contract,  yet  they  sometimes  are.  But 
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it  is  plain  that  their  insertion  therein  cannot  alter  their 
nature.  A  question,  however,  may  arise,  whether  a  descriptive 
statement  in  the  written  instrument  is  a  mere  representation, 
or  whether  it  is  a  substantive  part  of  the  contract.  This  is  a 
question  of  construction  which  the  Court,  and  not  the  jury, 
must  determine.  If  the  Court  should  come  to  the  conclusion 
that  such  a  statement  by  one  party  was  intended  to  be  a 
substantive  part  of  his  contract,  and  not  a  mere  representa- 
tion, the  often  discussed  question  may,  of  course,  be  raised, 
whether  this  part  of  the  contract  is  a  condition  precedent,  or 
only  an  independent  agreement,  a  breach  of  which  will  not 
justify  a  repudiation  of  the  contract,  but  will  only  be  a  cause 
of  action  for  a  compensation  in  damages.  In  the  construction 
of  charterparties,  this  question  has  often  been  raised,  with 
reference  to  stipulations  that  some  future  thing  shall  be  done 
or  shall  happen,  and  has  given  rise  to  many  nice  distinctions. 
Thus  a  statement  that  a  vessel  is  to  sail,  or  be  ready  to  receive 
a  cargo,  on  or  before  a  given  day,  has  been  held  to  be  a  con- 
dition, while  a  stipulation  that  she  shall  sail  with  all  convenient 
speed,  or  within  a  reasonable  time,  has  been  held  to  be  only 
an  agreement.  But  with  respect  to  statements  in  a  contract 
descriptive  of  the  subject  matter  of  it,  or  of  some  material 
incident  thereof,  the  true  doctrine,  established  by  principle  as 
well  as  authority,  appears  to  be,  generally  speaking,  that  if 
such  descriptive  statement  was  intended  to  be  a  substantive 
part  of  the  contract,  it  is  to  be  regarded  as  a  warranty,  that  is 
to  say,  a  condition  on  the  failure  or  nonperformance  of  which 
the  other  party  may,  if  he  is  so  minded,  repudiate  the  contract 
in  toto,  and  so  be  relieved  from  performing  his  part  of  it, 
provided  it  has  not  been  partially  executed  in  his  favour.  If, 
indeed,  he  has  received  the  whole  or  any  substantial  part  of 
the  consideration  for  the  promise  on  his  part,  the  warranty 
loses  the  character  of  a  condition,  or,  to  speak  perhaps  more 
properly,  ceases  to  be  available  as  a  condition,  and  becomes  a 
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warranty  in  the  narrower  sense  of  the  word,  namel}',  a  stipula- 
tion by  way  of  agreement,  for  the  breach  of  which  a  compensa- 
tion must  be  sought  in  damages. 

In  the  present  case,  as  the  defendant  has  not  received  any 
benefit  or  advantage  under  the  contract,  but  has  wholly 
repudiated  it,  the  question  is  simply  whether,  in  the  true 
construction  of  the  charterparty,  the  Court  ought  to  infer 
that  the  statement  as  to  the  ship's  being  at  that  date  in  the 
port  of  Amsterdam  was  meant  to  be  a  substantive  part  of  the 
contract,  or  a  representation  collateral  to  it. 

The  question  on  the  present  charterparty  is  confined  to 
the  statement  of  a  definite  fact — the  place  of  the  ship  at  the 
date  of  the  contract.  Now,  the  place  of  the  ship  at  the  date 
of  the  contract,  where  the  ship  is  in  foreign  parts  and  i& 
chartered  to  come  to  England,  may  be  the  only  datum  on 
which  the  charterer  can  found  his  calculations  of  the  time  of 
the  ship's  arriving  at  the  port  of  loading.  A  statement  is 
more  or  less  important  in  proportion  as  the  object  of  the 
contract  more  or  less  depends  upon  it.  For  most  charters, 
considering  winds,  markets  and  dependent  contracts,  the  time 
of  a  ship's  arrival  to  load  is  an  essential  fact,  for  the  interest 
of  the  charterer.  In  the  ordinary  course  of  charters  in  general 
it  would  be  so :  the  evidence  for  the  defendant  shows  it  to  be 
actually  so  in  this  case.  Then,  if  the  statement  of  the  place 
of  the  ship  is  a  substantive  part  of  the  contract,  it  seems  to- 
ns that  we  ought  to  hold  it  to  be  a  condition  upon  the 
principles  above  explained,  unless  we  can  find  in  the  contract 
itself  or  the  surrounding  circumstances  reason  for  thinking 
that  the  parties  did  not  so  intend.  If  it  was  a  condition  and 
not  performed,  it  follows  that  the  obligation  of  the  charterer 
dependent  thereon  ceased  at  his  option,  and  considerations 
either  of  the  damage  to  him  or  of  proximity  to  performance 
on  the  part  of  the  shipowner  are  irrelevant. 

Judgment  reversed. 
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But  the  parties  might  intend  a  statement  or  description  to  be 
a  preliminary  condition  or  term  even  though  it  was 
not  actually  included  in  the  contract  itself. 

BANNERMAN   v.  WHITE.    (1861) 
[10  C.  B.  (N.S.)  844;  31  L.  J.  C.  P.  28.] 

Action  to  recover  the  price  of  549  pockets  of  hops  sold  by 
the  plaintiff.  Inasmuch  as  the  defendants  could  not  sell  hops 
to  his  customers  if  sulphur  had  been  used  in  their  growth, 
which  fact  the  plaintiff  knew  before  the  price  was  asked,  the 
defendant  inquired  if  sulphur  had  been  used  in  their  growth, 
and  stated  that  he  would  not  even  ask  the  price  if  sulphur  had 
been  used.  Sulphur  had  been  used  in  5  out  of  300  acres,  and 
the  sulphured  hops  were  so  mixed  with  the  unsulphured  ones 
to  be  undistinguishable.  The  plaintiff  represented  that  no 
sulphur  had  been  used.  The  defendants  would  not  have 
bought  the  hops  if  they  had  known  that  fact,  and  could  not 
sell  them  as  they  were  in  the  ordinary  course  of  their  dealings 
with  their  customers. 

The  judge  left  the  following  questions  to  the  jury  : — 

(1)  Did  the  plaintiff  wilfully  misrepresent  that  no  sulphur 
had  been  used  ?    Answer,  "  No." 

(2)  Was  the   affirmation   that  no  sulphur  had  been  used 
intended  by  the  parties  to  be  part  of  the  contract  of  sale  and 
a  warranty  to  that  effect  ?     Answer,  "  Yes." 

The  learned  judge  entered  a  verdict  for  the  defendants  with 
•costs. 

EBLB,  C.J.,  now  delivered  the  judgment  of  the  Court  (Erie, 
C.J.,  Williams,  J.,  Willes,  J.,  and  Byles,  J.) :  The  action  was  for 
hops  sold  and  delivered.  The  first  plea  was,  in  effect,  fraud, 
viz.  that  the  plaintiff  induced  the  defendants  to  buy  by  making 
a  false  representation  that  no  sulphur  had  been  used,  and  so 
forth.  The  second  plea  was  non  assumpsit. 
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The  counsel  agreed  with  the  judge  that  there  were  two 
principal  questions  for  the  jury.  On  the  first,  the  contest  was 
in  substance  confined  to  the  point  whether  the  representation 
was  wilfully  false ;  and  this  question  was  answered  by  the  jury 
in  the  negative.  The  second  question  then  became  material, 
and  it  was  framed  with  reference  to  the  same  evidence,  and  on 
the  assumption  that  the  same  facts  were  undisputed,  the  term 
"  affirmation  "  being  substituted  for  "  representation,"  as  more 
appropriate  to  a  matter  of  contract,  to  the  minds  of  all  con- 
cerned in  the  trial. 

Thus  the  question  was, "  Was  the  affirmation  that  no  sulphur 
had  been  used  intended  between  the  parties  to  be  part  of  the 
contract  of  sale,  and  a  warranty  by  the  plaintiff?" 

As  to  this,  it  was  contended  on  one  side  that  the  conversa- 
tion relating  to  the  sulphur  was  preliminary  to  entering  on 
the  contract,  and  no  part  thereof,  both  from  the  form  of 
expression  and  also  from  the  written  guarantee  which  was 
shown  to  have  been  given.  On  the  other  side,  it  was  contended 
that  the  whole  interview  was  one  transaction,  that  the  inten- 
tion of  the  parties  was  alone  to  be  regarded,  that  the  defendants 
had  declared  the  importance  they  attached  to  the  inquiry,  and 
that  the  plaintiff  must  have  known  it.  And  the  jury  answered 
this  question  in  the  affirmative. 

The  effect  of  this  finding  of  the  jury,  taken  with  the 
evidence,  is  now  to  be  considered.  We  avoid  the  term 
"  warranty  "  because  it  is  used  in  two  senses,  and  the  term 
''condition,"  because  the  question  is  whether  that  term  is 
applicable.  Then  the  effect  is  that  the  defendants  required, 
and  that  the  plaintiff  gave  his  undertaking,  that  no  sulphur  had 
been  used.  This  undertaking  was  a  preliminary  stipulation ; 
and,  if  it  had  not  been  given,  the  defendants  would  not  have 
gone  on  with  the  treaty  which  resulted  in  the  sale.  In  this 
sense  it  was  the  condition  upon  which  the  defendants  con- 
tracted ;  and  it  would  be  contrary  to  the  intention  expressed 

L.C.  Q 
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by  this  stipulation  that  the  contract  should  remain  valid  if 
sulphur  had  been  used. 

The  intention  of  the  parties  governs  in  the  making  and  in 
the  construction  of  all  contracts.  If  the  parties  so  intend,  the 
sale  may  be  absolute,  with  a  warranty  superadded ;  or  the  sale 
may  be  conditional,  to  be  null  if  the  warranty  is  broken.  And, 
upon  this  statement  of  facts,  we  think  that  the  intention 
appears  that  the  contract  should  be  null  if  sulphur  had  been 
used ;  and  upon  this  ground  we  agree  that  the  rule  should  be 
discharged. 

Rule  discharged. 


Equity  refused  specific  performance  on  ground  that  a  party 
was  not  acting  conscientiously  in  seeking  to  enforce  a 
contract  induced  by  a  representation  which  was  not  true. 

REDGRAVE  v.  KURD.    (1881) 
[20  Ch.  Div.  1 ;  45  L.  T.  485 ;  51  L.  J.  Ch.  113.] 

The  plaintiff,  a  solicitor,  published  in  the  Law  Times  an 
advertisement,  headed,  "Law  Partnership,"  stating  that  the 
advertiser,  shortly  retiring,  and  having  no  successor,  would 
first  take  as  partner  an  efficient  lawyer  who  would  not 
object  to  purchase  the  advertiser's  suburban  residence,  value 
dG1600.  The  defendant  answered  the  advertisement  and  had 
an  interview,  at  which  plaintiff  stated  that  his  business  brought 
in  about  £300  a  year.  The  defendant  wrote  saying  he 
should  like  to  have  some  idea  of  the  amount  of  business 
done  for  the  last  three  years.  At  a  further  interview  plaintiff 
produced  three  summaries  showing  a  business  of  not  quite 
£200  a  year.  The  defendant  asked  how  the  difference  was 
made  up,  and  the  plaintiff  showed  him  a  number  of  papers 
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which  he  said  related  to  other  business.  These  papers,  which 
the  defendant  did  not  examine,  showed,  in  fact,  only  a  trifling 
amount  of  business,  and  the  gross  returns  of  the  business  were, 
in  fact,  only  about  £200  a  year. 

The  defendant  signed  an  agreement  to  purchase  the  house 
for  £1600,  the  plaintiff  refusing  to  have  any  reference  to  the 
business  inserted  therein.  He  paid  a  deposit,  but  finding  the 
business  worthless,  refused  to  complete.  The  plaintiff  brought 
this  action  for  specific  performance. 

The  defendant  resisted  on  the  ground  of  misrepresentation, 
and  counterclaimed  to  have  the  contract  rescinded  and  for 
damages. 

Held,  that  he  was  entitled  to  have  the  contract  rescinded 
and  the  deposit  returned,  but  that  as  he  had  not  pleaded  know- 
ledge on  the  part  of  the  plaintiff  that  the  statements  were 
untrue  he  could  not  recover  any  damages.. 

JESSEL,  M.R  :  As  regards  the  defendant's  counterclaim,  we 
consider  that  it  fails  so  far  as  damages  are  concerned,  because 
he  has  not  pleaded  knowledge  on  the 'part  of  the  plaintiff  that 
the  allegations  made  by  the  plaintiff  were  untrue,  nor  has  he 
pleaded  the  allegations  themselves  in  sufficient  detail  to  found 
an  action  for  deceit.  It  only  remains  to  consider  the  claim 
of  the  plaintiff  for  specific  performance,  and  so  much  of  the 
counterclaim  of  the  defendant  as  asks  to  have  the  contract 
rescinded. 

Before  going  into  the  details  of  the  case,  I  wish  to  say  some- 
thing about  my  view  of  the  law  applicable  to  it,  because  in  the 
text-books,  and  even  in  some  observations  of  noble  Lords  in 
the  House  of  Lords,  there  are  remarks  which  I  think,  accord- 
ing to  the  course  of  modern  decisions,  are  not  well  founded, 
and  do  not  accurately  state  the  law.  As  regards  the  rescission 
of  a  contract,  there  was  no  doubt  a  difference  between 
the  rules  of  Courts  of  Equity  and  the  rules  of  Courts  of 
Common  Law  —a  difference  which,  of  course,  has  now 
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disappeared  by  the  operation  of  the  Judicature  Act,  which 
makes  the  rules  of  equity  prevail.  According  to  the  decisions 
of  Courts  of  Equity  it  was  not  necessary,  in  order  to  set  aside 
a  contract  obtained  by  material  false  representation,  to  prove 
that  the  party  who  obtained  it  knew  at  the  tune  when  the 
representation  was  made  that  it  was  false.  It  was  put  in  two 
ways,  either  of  which  was  sufficient.  One  way  of  putting  the 
case  was,  "  A  man  is  not  to  be  allowed  to  get  a  benefit  from 
a  statement  which  he  now  admits  to  be  false.  He  is  not 
to  be  allowed  to  say,  for  the  purpose  of  civil  jurisdiction,  that 
when  he  made  it  he  did  not  know  it  to  be  false ;  he  ought  to 
have  found  that  out  before  he  made  it."  The  other  way  of 
putting  it  was  this :  "  Even  assuming  that  moral  fraud  must 
be  shown  in  order  to  set  aside  a  contract,  you  have  it  where 
a  man,  having  obtained  a  beneficial  contract  by  a  statement 
which  he  now  knows  to  be  false,  insists  upon  keeping  that 
contract.  To  do  so  is  a  moral  delinquency :  no  man  ought  to 
seek  to  take  advantage  of  his  own  false  statements."  The  rule 
in  equity  was  settled,  and  it  does  not  matter  on  which  of  the 
two  grounds  it  was  rested.  As  regards  the  rule  of  common 
law,  there  is  no  doubt  it  was  not  quite  so  wide.  There  were, 
indeed,  cases  in  which,  even  at  common  law,  a  contract  could 
be  rescinded  for  misrepresentation,  although  it  could  not  be 
shown  that  the  person  making  it  knew  the  representation  to 
be  false.  They  are  variously  stated,  but  I  think,  according 
to  the  later  decisions,  the  statement  must  have  been  made 
recklessly  and  without  care,  whether  it  was  true  or  false,  and 
not  with  the  belief  that  it  was  true. 

.  .  .  The  learned  judge  came  to  the  conclusion  either  that  the 
defendant  did  not  rely  on  the  statement,  or  that  if  he  did  rely 
upon  it  he  had  shown  such  negligence  as  to  deprive  him  of 
his  title  to  relief  from  this  Court.  As  I  have  already  said, 
the  latter  proposition  is,  in  my  opinion,  not  founded  in  the 
law,  and  the  former  part  is  not  founded  in  fact.  I  think  also 
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it  is  not  founded  in  law,  for  when  a  person  makes  a  material 
representation  to  another  to  induce  him  to  enter  into  a  con- 
tract, and  the  other  enters  into  that  contract,  it  is  not  sufficient 
to  say  that  the  party  to  whom  the  representation  is  made  does 
not  prove  that  he  entered  into  the  contract  relying  upon  the 
representation.  If  it  is  a  material  representation  calculated  to 
induce  him  to  enter  into  the  contract,  it  is  an  inference  of 
law  that  he  was  induced  by  the  representation  to  enter  into  it, 
and  in  order  to  take  away  his  title  to  be  relieved  from  the  con- 
tract on  the  ground  that  the  representation  was  untrue,  it 
must  be  shown  either  that  he  had  knowledge  of  the  facts 
contrary  to  the  representation,  or  that  he  stated  in  terms,  or 
showed  clearly  by  his  conduct,  that  he  did  not  rely  on  the 
representation. 

Baggallay  and  Lush,  L.JJ.,  agreed. 


Semble :    Since  the  Judicature  Act  an   innocent  misrepre- 
sentation inducing  a  contract  entitles  a  party  to  rescind. 

See  Redgrave  v.  Hurd,  supra,  p.  226. 


NEWBIGGING  v.  ADAM.    (1887) 

[34  Oh.  D.  582 ;  (55  L.  T.  794)  ;  56  L.  J.  Ch.  275.] 

The  plaintiff  was  induced  by  misrepresentations  in  a  pro- 
posal for  a  contract  of  partnership  to  enter  into  partnership 
with  the  defendants.  He  shortly  afterwards  discovered  that 
the  business  and  machinery  were  not  what  had  been  repre- 
sented to  him  by  the  defendants — the  business,  in  fact,  being 
insolvent — and  thereupon  brought  this  action  against  the 
defendants  for  dissolution  of  the  partnership. 

Held  by  the  C.  A.  (Cotton,  Bowen,  and  Fry,  L.JJ.),  that 
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although  the  representations  had  not  been  made  fraudulently, 
the  plaintiff  was  entitled  to  be  placed  in  the  position  he  was  in 
before  entering  into  the  partnership,  and  that  he  ought  to 
be  repaid  the  capital  he  had  brought  into  the  firm,  and  to  be 
indemnified  by  the  defendants  against  all  claims  and  demands 
arising  under  the  business. 

BOWEN,  L.J. :  If  we  turn  to  the  question  of  misrepresenta- 
tion, damages  cannot  be  obtained  at  law  for  misrepresentation 
which  is  not  fraudulent,  and  you  cannot,  as  it  seems  to  me, 
give  in  equity  any  indemnity  which  corresponds  with  damages. 
If  the  mass  of  authority  there  is  upon  the  subject  were 
gone  through,  I  think  it  would  be  found  that  there  is  not 
so  much  difference  as  is  generally  supposed  between  the  view 
taken  at  common  law  and  the  view  taken  in  equity  as  to  mis- 
representation. At  common  law  it  has  always  been  considered 
that  misrepresentations  which  strike  at  the  root  of  the  contract 
are  sufficient  to  avoid  the  contract  on  the  ground  explained  in 
Kennedy  v.  Panama,,  Neiv  Zealand,  and  Australian  Royal  Mail 
Company  (supra,  p.  211)  ;  but  when  you  come  to  consider 
what  is  the  exact  relief  to  which  a  person  is  entitled  in  a 
case  of  misrepresentation,  it  seems  to  me  to  be  this,  and 
nothing  more,  that  he  is  entitled  to  have  the  contract  re- 
scinded, and  is  entitled  accordingly  to  all  the  incidents  and 
consequences  of  such  rescission.  It  is  said  that  the  injured 
party  is  entitled  to  be  replaced  in  statu  quo.  It  seems  to  me 
that  when  you  are  dealing  with  innocent  misrepresentation  you 
must  understand  that  proposition  that  he  is  to  be  replaced  in 
statu  quo  with  this  limitation— that  he  is  not  to  be  replaced  in 
exactly  the  same  position  in  all  respects,  otherwise  he  would 
be  entitled  to  recover  damages,  but  is  to  be  replaced  in  his 
position  so  far  as  regards  the  rights  and  obligations  which 
have  been  created  by  the  contract  into  which  he  has  been 
induced  to  enter.  That  seems  to  me  to  be  the  true  doctrine, 
and  I  think  it  is  put  in  the  neatest  way  in  Redgrave  v.  linn! 
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(supra,  p.  226).  In  that  case  there  was  a  misrepresentation, 
but,  though  there  was  a  suggestion  of  fraud,  in  the  pleadings, 
the  Court  of  Appeal  thought  that  fraud  was  not  so  expressly 
pleaded  as  to  enable  the  Court  to  treat  the  case  as  one  of 
fraud,  and  that  the  relief  given  must  depend  on  misrepresenta- 
tion alone.  The  Master  of  the  Kolls,  so  treating  it,  says  (20 
Ch.  D.  12)  :  "  Before  going  into  the  details  of  the  case.  I  wish 
to  say  something  about  my  view  of  the  law  applicable  to  it," 
etc.  [The  learned  Judge  then  quoted  from  the  decision  of  the 
M.R.,  reported  supra,  p.  226,  to  the  words,  the  cases  "  are 
variously  stated,  but  I  think,  according  to  the  later  decisions,  the 
statement  must  have  been  made  recklessly  and  without  care, 
whether  it  was  true  or  false,  and  not  with  the  belief  that  it 
was  true,"  and  continued] — 

Speaking  only  for  myself,  I  should  not  like  to  lay  down  the 
proposition  that  a  person  is  to  be  restored  to  the  position  which 
he  held  before  the  misrepresentation  was  made,  nor  that  the 
person  injured  must  be  indemnified  against  loss  which  arises 
out  of  the  contract,  unless  you  place  upon  the  words  "  out 
of  the  contract  "  the  limited  and  special  meaning  which  I  have 
endeavoured  to  shadow  forth.  Loss  arising  out  of  the  contract 
is  a  term  which  would  be  too  wide.  It  would  embrace  damages 
at  common  law,  because  damages  at  common  law  are  only 
given  upon  the  supposition  that  they  are  damages  which  would 
naturally  and  reasonably  follow  from  the  injury  done.  I 
think  lied g rare  v.  Hnrd  (20  Ch.  D.  1)  shows  that  it  would  be 
too  wide,  because  in  that  case  the  Court  excluded  from  the 
relief  which  was  given  the  damages  which  had  been  sustained 
by  the  plaintiff  in  removing  his  business,  and  other  similar 
items.  There  ought,  as  it  appears  to  me,  to  be  a  giving  back 
and  a  taking  back  on  both  sides,  including  the  giving  back 
and  taking  back  of  the  obligations  which  the  contract  has 
created,  as  well  as  the  giving  back  and  the  taking  back  of 
the  advantages. 
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FRY,  L.J. :  I  will  only  say  this,  that  the  inclination  of  my 
opinion  is  towards  the  view  of  Lord  Justice  Cotton ;  that  I  am 
inclined  to  hold  that  the  plaintiff  is  entitled  to  an  indemnity  in 
respect  of  all  obligations  entered  into  under  the  contract  when 
those  obligations  are  within  the  necessary  or  reasonable  ex- 
pectation of  both  of  the  contracting  parties  at  the  time  of  the 
contract.  I  hesitate  to  adopt  the  view  of  Lord  Justice  Bowen, 
that  the  obligations  must  be  created  by  the  contract,  and  I 
feel  a  little  doubt  whether  the  obligation  in  question  in  the 
present  suit  can  be  said  to  have  been  so  created. 

The  defendant  appealed  to  the  House  of  Lords,  who  affirmed 
the  decision  of  the  Court  of  Appeal,  but  varied  the  order  as  to 
the  indemnity,  it  not  then  being  asked  or  required  to  do 
justice  between  the  parties.  See  13  A.  C.  308 ;  57  L.  J.  Ch. 
1066.  

See  Derry  v.  Peek,  per  Lord  Bramwell,  p.  239. 


(b)  FRAUDULENT. 

Mere  non-disclosure  not  sufficient  unless  the  ivitliliolding 
makes  that  which  is  staled  false. 

WARD  v.  HOBBS.    (1878) 
[4  A.  C.  13 ;  48  L.  J.  Q.  B.  281 ;  40  L.  T.  73.] 

Hobbs  sent  to  Newbury  market  32  pigs  to  be  sold  by  auction. 
He  refused  to  give  a  warranty  with  them.  Among  the  con- 
ditions of  sale  were  the  following  : — 

"  4.  The  lots,  with  all  faults  and  errors  of  description  (if  any), 
to  be  paid  for  and  removed  at  the  buyer's  expense  immediately 
after  the  sale. 

"  6.  No  warranty  will  be  given  by  the  auctioneer  with  any 


B.    MISREPRESENTATION.  233 

lot,  and,  as  all  lots  are  open  for  inspection  previous  to  the 
commencement  of  the  sale,  no  compensation  shall  be  made  in 
respect  of  any  fault,  or  error  of  description,  of  any  lot  in  the 
catalogue." 

Ward  bought  the  32  pigs  at  the  auction  and  paid  ,£44  for 
them,  which  was  a  fair  price  at  that  time  and  place  for  healthy 
pigs.  They  exhibited  symptoms  of  illness  on  being  driven 
to  the  plaintiff's  farm,  and  all  but  one  died  of  typhoid  fever. 
The  plaintiff  also  lost  other  pigs  which  had  been  infected  with 
the  disease  from  Hobbs's  pigs. 

The  judge  took  the  verdict  of  the  jury  as  to  the  cause  of 
death  of  the  pigs,  and  asked  them  whether  the  defendant  knew 
that  his  pigs  had  a  dangerous  and  infectious  disease.  The 
jury  found  for  the  plaintiff  for  £66.  The  Court  of  Appeal 
entered  judgment  for  the  defendant.  The  plaintiff  appealed. 

The  Lord  Chancellor  (Lord  CAIRNS)  :  The  great  contest  at 
your  Lordships'  bar  was  this  :  the  appellant  contended  that 
the  respondent  had  made  a  representation  which  was  untrue 
in  point  of  fact,  and  that  the  action  lay  as  in  the  nature  of  an 
action  for  deceit.  Now  there  can,  I  apprehend,  be  no  doubt 
of  this  proposition,  that  if  a  man  expressly  states  upon  a  sale 
that  he  gives  no  warranty,  and  that  the  goods  sold  must  be 
taken  with  all  their  faults,  but  if  he  goes  on  expressly  to  say, 
in  addition  to  that,  that  so  far  as  he  knows  or  believes,  or  has 
reason  to  believe,  the  goods  are  free  from  any  particular  fault, 
and  that  the  animals  (if  it  be  animals  that  are  sold)  are  free 
from  any  disease,  if,  I  say,  he  expressly  states  that,  and  if  it 
can  afterwards  be  proved  that  to  his  knowledge  the  animals 
were  tainted  with  the  disease  to  which  he  referred,  then  there 
can  be  no  doubt  that,  notwithstanding  the  negation  of 
warranty,  an  action  would  lie  for  deceit  for  the  false 
representation.  There  is  no  difficulty  hi  reconciling  these  two 
express  statements,  viz.  the  one  express  statement  that  he 
does  not  warrant,  and  that  the  property  must  be  taken  with 
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its  faults,  and  the  other  express  statement  that,  so  far  as  he 
knows  or  believes,  the  article  sold  is  free  from  a  particular 
fault.  Upon  that  part  of  the  case,  even  if  your  Lordships  had 
heard  the  counsel  for  the  respondent,  there  would,  I  think, 
have  been  no  controversy. 

But  the  question  here  is,  not  how  two  express  statements  of 
the  kind  that  I  have  described  are  to  be  made  to  stand  together, 
but  whether  in  addition  to  the  express  negation  of  warranty 
which  I  have  described,  there  was  any  other  representation  at 
all. 

Now,  any  representation  in  words  there  clearly  was  not  in 
this  case  .  .  .  But  what  was  contended  at  your  Lordships'  bar 
was  this,  that  although  there  was  no  express  representation 
made  in  words,  yet  there  was  conduct  on  the  part  of  the 
respondent  which  amounted  to  a  representation,  and  it  was 
endeavoured  to  make  that  out  in  this  way : — It  was  said,  There 
is  an  Act  of  Parliament,  the  Contagious  Diseases  (Animals)  Act, 
which  enacts  that  any  person  (I  am  stating  the  effect  of  the 
clause)  who  sends  an  animal  having,  at  the  time,  upon  it  an 
infectious  or  contagious  disease,  to  any  public  or  open  place,  shall 
be  guilty  of  an  offence  under  the  Act,  unless  he  shall  prove  that 
he  was  not  aware  that  the  animal  was  so  tainted  with  disease ; 
and  it  was  said,  therefore,  that  the  respondent  here  from  the 
mere  fact  of  sending  his  pigs  into  a  public  market  must  be 
taken,  being  of  course  held  to  be  aware  of  the  law  upon  the 
subject,  to  be  representing  that  he  was  complying  with,  or  at 
all  events  not  infringing  the  law,  and  that  the  animals  were 
not  tainted  with  any  infectious  or  contagious  disease. 

Now,  I  think  it  always  desirable  to  abstain  as  far  as  possible 
from  expressing  an  opinion  upon  a  case  which  is  not  actually 
the  case  under  consideration,  and  I  desire  here  to  be  held  free 
from  expressing  any  opinion  as  to  what,  in  a  case  in  which, 
there  being  no  negation  of  warranty,  no  statement  such  as  I 
have  read  from  the  two  conditions  of  sale  in  this  case,  ought 
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to  be  the  law  as  to  a  man  who  sent  his  pigs  to  a  public  market 
knowing  them  at  the  time  to  be  tainted  with  disease.  I 
observe  that  in  a  case  in  the  Court  of  Queen's  Bench,  Bodgcr 
v.  Xicholls  (28  L.  T.  R.  442),  coming  on  appeal  I  think  from 
a  decision  of  a  County  Court  Judge,  my  noble  and  learned 
friend,  Lord  Blackburn  (or,  as  he  then  was,  Mr.  Justice  Black- 
burn), seems  to  have  thrown  out  an  opinion  that  in  a  case  of 
that  kind,  there  being  nothing  upon  one  side  in  the  shape  of 
statement  or  negation,  and  there  being  simply  the  fact  of  a 
man  sending  diseased  animals  to  a  public  market  to  be  sold, 
that  must  be  held  to  be  a  representation  by  conduct  that  the 
animals  were  free  from  disease,  and  that  the  person  so  sending 
them  might  be  liable  for  the  consequences  of  that  representa- 
tion, if  it  turned  out  to  be  untrue.  I  repeat  that  I  desire,  so 
far  as  I  am  concerned,  to  hold  myself  unpledged  if  such  a  case 
had  to  be  considered.  But  that,  as  it  seems  to  me,  is  not  the 
case  which  your  Lordships  have  now  to  consider.  Your  Lord- 
ships have  here  to  consider  an  actual,  clear,  unqualified  state- 
ment in  writing,  on  the  one  hand,  and  no  statement  whatever, 
even  in  mere  words,  upon  the  other  hand,  but  an  attempt  to 
raise  a  conclusion  as  to  an  implied  statement  from  conduct. 
The  words  of  the  statement  on  the  one  side  are  perfectly  clear  ; 
they  are  that  the  vendor  will  not  warrant  the  goods — that  they 
are  open  to  inspection,  that  the  purchaser  might  inspect  them, 
and  that  the  purchaser  must  take  them  with  all  their  faults. 
Now,  I  hold  that  in  order  to  countervail  or  qualify  that,  and  to 
cut  it  down,  there  must  be  something  as  clear  in  statement  in 
an  opposite  direction.  If  there  had  been  that  representation 
in  words  which  I  began  by  supposing,  namely,  that  notwith- 
standing that  negation  of  warranty  the  vendor  said  that  he 
believed  the  animals  were  free  from  disease,  there  might  be  the 
foundation  of  an  action  for  deceit ;  but  it  seems  to  me  that 
there  is  no  authority  and  no  principle  upon  which,  in  the  face 
of  a  clear  and  unqualified  statement  on  the  one  hand,  such  as 
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I  have  described,  that  the  purchaser  must  take  the  articles 
with  all  their  faults,  you  are  to  raise,  from  the  mere  circum- 
stance of  his  sending  the  animals  to  the  market,  the  implica- 
tion of  a  representation  on  the  other  hand  that  the  animals 
were  in  the  belief  of  the  vendor  free  from  disease. 

I,  therefore,  on  this  part  of  the  case  entirely  agree  with  that 
which  was  the  unanimous  conclusion  of  the  Court  of  Appeal 
in  this  case. 

But  there  were  some  minor  points  in  the  case  suggested  as 
arguments  upon  which  the  appeal  might  be  sustained,  and  I 
will  refer  to  them  very  shortly.  Your  Lordships  have  not 
heard  the  counsel  for  the  respondents,  and  possibly  there  might 
be  some  question  whether  some  of  those  points  were  open,  but 
I  will  take  them  as  they  were  urged. 

The  first  of  these  which  I  call  the  subsidiary  points  in  the 
case  was  this :  it  was  said  that  there  was  here  a  breach  of  a 
statutory  duty,  and  that  wherever  you  have  a  breach  of  a 
statutory  duty  and  any  person  wronged  by  it,  the  person 
wronged  has  a  right  of  action.  Now,  I  do  not  stop  to  consider 
how  far  that  proposition  can  be  supported  as  a  general 
proposition  ;  a  good  deal  might  be  said  upon  that  subject,  but 
it  is  sufficient  in  the  present  case  to  point  out  to  your  Lordships 
that  the  statutory  duty  here  is  of  this  kind  :  it  is  a  duty  not  to 
send  infected  animals  into  a  public  place  for  an  obvious  reason, 
lest  they  should  by  contact  or  neighbourhood  taint  other 
animals  and  thereby  occasion  injury  to  the  public.  If  in  that 
state  of  things  some  person  had  come  forward  and  said,  "  You  " 
(the  respondent)  "  sent  tainted  animals  into  this  public  place, 
and  my  animals,  in  that  public  place,  by  contact  or  neighbour- 
hood were  infected,  and  I  suffered  a  loss,"  then  I  could  under- 
stand the  argument.  But  that  is  not  what  occurred  here. 
What  occurred  in  the  public  place  was  the  buying  and  selling, 
and  no  tainting  of  other  animals,  although  it  is  said  that  after 
the  pigs  became  the  property  of  the  purchaser  and  were  taken 
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to  his  farm  they  tainted  other  animals  which  were  there.  But 
that  is  not  the  gist  of  the  enactment,  and  therefore  it  appears 
to  me  that  this  argument  altogether  fails. 

The  next  of  the  subsidiary  points  was  this  :  it  was  said  that 
that  which  was  sold  here  (this  I  think  was  rather  a  figurative 
expression  than  a  serious  argument)  was  not  really  a  lot  of 
pigs  but  a  mass  of  disease — of  typhoid  fever.  To  that  all  I  can 
say  is,  that  a  pig  having  typhoid  fever  appears  to  me  not  to 
lose  its  identity  any  more  than  a  man  having  typhoid  fever 
ceases  to  be  a  man ;  and  therefore  the  thing  sold  was  that 
which  it  was  professed  to  sell. 

Then  again  it  was  said,  and  this  was  the  last  of  the  minor 
points,  that  what  was  sold  here  was  not  merely  infected  by 
disease,  but  \vas  a  noxious  and  dangerous  thing,  certain  not 
only  to  be  useless  in  itself  but  to  be  a  source  of  evil  and  danger 
wherever  it  might  be  carried,  and  it  was  likened  to  the  case  of 
a  person  selling  explosive  substances  without  any  warning 
being  given  to  the  purchaser,  and  without  its  being  known  or 
being  made  clear  that  the  possession  of  the  substances  was 
attended  with  danger.  There  again  I  should  not  wish  to 
express  any  opinion  as  to  how  far  that  argument  might  be 
urged  in  a  case  where  there  was  no  express  statement  upon 
the  subject  of  the  thing  sold ;  it  is  sufficient  to  say  that  it 
seems  to  me  that  where  you  have  an  article  sold  with  a  state- 
ment, not  merely  that  the  vendor  does  not  warrant  it,  but  that 
the  purchaser  must  take  it  with  all  its  faults,  this  point  really 
becomes  a  branch  of  the  first  point  to  which  I  have  referred  ; 
and  you  cannot  therefore  contend  that  the  purchaser  is  after- 
wards to  be  at  liberty  to  turn  round  and  say,  "  There  was  this 
fault  in  the  article  which  I  bought  which  makes  it  a  dangerous 
article  for  me  to  become  the  possessor  of." 

Lord  O'HAGAN  :  Taking  it  as  proved  that  the  animals  were 
known  by  the  respondent  to  have  disease,  I  should  not  be 
prepared  to  say,  even  in  the  absence  of  the  conditions  of  sale 
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on  which  he  relies,  that  the  non-disclosure  of  the  fact  would, 
without  more,  have  cast  liability  for  loss  upon  him. 

We  must  deal  with  the  law  as  we  find  it,  even  though  we 
might  desire,  in  cases  of  bargain  and  sale,  to  compel  more  full 
and  candid  statements  on  peril  of  grave  responsibility ;  and 
that  law  is  stated  thus  by  Judge  Story  in  his  book  on  Contracts 
(p.  511)  :  "  The  general  rule  both  of  law  and  equity,  in  respect 
to  concealment,  is,  that  mere  silence  with  regard  to  a  material 
fact  which  there  is  no  legal  obligation  to  divulge,  will  not  avoid 
a  contract,  although  it  may  operate  as  an  injury  to  the  party 
from  whom  it  is  concealed."  And  again  (p.  551),  "Although 
a  vendor  is  bound  to  employ  no  artifice  or  disguise  for  the 
purpose  of  concealing  defects  in  the  article  sold,  since  that 
would  amount  to  a  positive  fraud  on  the  vendee ;  yet,  under 
the  general  doctrine  of  caveat  emptor,  he  is  not  ordinarily 
bound  to  disclose  every  defect  of  which  he  may  be  cognisant, 
although  his  silence  may  operate  virtually  to  deceive  the 
vendee."  I  take  it  that  this  is  a  correct  statement. 

Lord  SELBORNE  :  I  feel  compelled  to  agree  in  the  judgment 
moved  by  my  noble  and  learned  friend  on  the  woolsack, 
though  I  confess  I  do  so  with  some  reluctance. 

Judgment  of  the  Court  below  affirmed, 
and  appeal  dismissed  with  costs. 


See  Peek  v.  Gurney,  per  Lord  Cairns,  p.  247. 
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statement  must  be  made — 
(i)  With  knowledge  of  its  falsehood  or  at  least  recklessly, 
not  caring  ivhether  it  be  true  or  false. 

DERRY  v.  PEEK.    (1889) 
[14  A.  G.  337 ;  58  L.  J.  Oh.  864  ;  61  L.  T.  265.] 

The  Directors  of  a  tramway  company  issued  a  prospectus 
stating  that  the  company  had  by  its  special  Act  of  Parliament 
the  right  to  use  steam-power  instead  of  horses.  Authority 
was,  in  fact,  given  by  the  special  Act  to  use  steam-power,  but 
only  with  the  consent  of  the  Board  of  Trade,  which  had  not 
been  obtained  when  the  prospectus  was  issued.  When  making 
the  statement  the  directors  believed  that  the  statements  made 
were  substantially  true,  and  that  the  consent  would  follow  as 
a  matter  of  course  if  the  tramways  were  properly  constructed. 
The  consent  of  the  Board  of  Trade  was  subsequently  refused. 
The  company  having  failed,  an  action  for  deceit  was  brought 
against  the  directors  by  a  shareholder,  who  alleged  that  he 
had  taken  shares  on  the  faith  of  the  statement  in  the 
prospectus. 

Held,  that  the  defendants  were  entitled  to  judgment  because 
they  made  the  statement  in  the  belief  that  it  was  true. 

Lord  BRAMWELL  :  When  a  man  makes  a  contract  with 
another  he  is  bound  by  it ;  and,  in  making  it,  he  is  bound  not 
to  bring  it  about  by  fraud.  Warrantizando  vendidit  gives  a 
cause  of  action  if  the  warranty  is  broken ;  knowingly  and 
fraudulently  stating  a  material  untruth  which  brings  about, 
wholly  or  partly,  the  contract,  also  gives  a  cause  of  action. 
To  this  may  now  be  added  the  equitable  rule  (which  is  not  in 
question  here),  that  a  material  misrepresentation,  though  not 
fraudulent,  may  give  a  right  to  avoid  or  rescind  a  contract 
where  capable  of  such  rescission.  To  found  an  action  for 
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damages  there  must  be  a  contract  and  breach,  or  fraud.  The 
statement  of  claim  in  this  case  states  fraud.  Of  course,  that 
need  not  be  proved  merely  because  it  is  stated.  But  no  one 
ever  heard  of  or  saw  a  statement  of  claim  or  declaration  for 
deceit  without  it.  There  is  not  an  authority  at  common  law, 
or  by  a  common  law  lawyer,  to  the  contrary;  none  have 
been  cited,  though  there  may  be  some  incautious  hesitating 
expressions  which  point  that  way. 

Lord  HBRSCHELL  :  "  This  action  is  one  which  is  commonly 
called  an  action  of  deceit — a  mere  common  law  action."  This 
is  the  description  of  it  given  by  Lord  Justice  Cotton  in 
delivering  judgment.  I  think  it  important  that  it  should 
be  borne  in  mind  that  such  an  action  differs  essentially 
from  one  brought  to  obtain  rescission  of  the  contract  on 
the  ground  of  misrepresentation  of  a  material  fact.  The 
principles  which  govern  the  two  actions  differ  widely.  Where 
rescission  is  claimed,  it  is  only  necessary  to  prove  that 
there  was  misrepresentation ;  then,  however  honestly  it  may 
have  been  made,  however  free  from  blame  the  person  who 
made  it,  the  contract  having  been  obtained  by  misrepresenta- 
tion cannot  stand.  In  an  action  of  deceit,  on  the  contrary, 
it  is  not  enough  to  establish  misrepresentation  alone ;  it  is 
conceded  on  all  hands  that  something  more  must  be 
proved  to  cast  liability  upon  the  defendant,  though  it  has 
been  a  matter  of  controversy  what  additional  elements  are 
requisite. 

There  is  another  class  of  actions  which  I  must  refer  to 
also  for  the  purpose  of  putting  it  aside.  I  mean  those  cases 
where  a  person  within  whose  special  province  it  lay  to  know 
a  particular  fact  has  given  an  erroneous  answer  to  an  inquiry 
made  with  regard  to  it  by  a  person  desirous  of  ascertaining 
the  fact  for  the  purpose  of  determining  his  course  accordingly, 
and  has  been  held  bound  to  make  good  the  assurance  he  has 
given.  Burrowes  v.  Lock  (10  Ves.  470)  may  be  cited  as  an 
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example,  where  a  trustee  had  been  asked  by  an  intended 
lender  upon  the  security  of  a  trust  fund  whether  notice  of  any 
prior  incumbrance  upon  the  fund  had  been  given  to  him. 
In  cases  like  this  it  has  been  said  that  the  circumstance 
that  the  answer  was  honestly  made  in  the  belief  that  it  was 
true  affords  no  defence  to  the  action.  Lord  Selborne  pointed 
out  in  BroiniUc  v.  Campbell  (5  A.  C.  at  p.  935)  that  these 
cases  were  in  an  altogether  different  category  from  actions 
to  recover  damages  for  false  representations,  such  as  we  are 
now  dealing  with. 

One  other  observation  I  have  to  make  before  proceeding 
to  consider  the  law  which  has  been  laid  down  by  the  learned 
Judges  in  the  Court  of  Appeal  in  the  case  before  your 
Lordships.  "An  action  of  deceit  is  a  common  law  action, 
and  must  be  decided  on  the  same  principles  whether  it  be 
brought  in  the  Chancery  division  or  any  of  the  common 
law  divisions,  there  being,  in  my  opinion,  no  such  thing  as 
an  equitable  action  for  deceit."  This  was  the  language  of  Lord 
Justice  Cotton  in  Arkwriglit  v.  Ncwbold  (49  Law  J.  Kep. 
Chanc.  684  ;  Law  Rep.  17  Ch.  D.  301),  it  was  adopted  by  Lord 
Blackburn  in  Smith  v.  Chad  wick  (9  A.  C.  193),  and  is  not,  I 
think,  open  to  dispute. 

...  I  think  the  authorities  established  the  following  pro- 
positions :  First,  in  order  to  sustain  an  action  of  deceit,  there 
must  be  proof  of  fraud,  and  nothing  short  of  that  will  suffice. 
Secondly,  fraud  is  proved  when  it  is  shown  that  a  false 
representation  has  been  made  (i.)  knowingly,  or  (ii.)  without 
belief  in  its  truth,  or  (iii.)  recklessly,  careless  whether  it 
be  true  or  false.  Although  I  have  treated  the  second  and 
third  as  distinct  cases,  I  think  the  third  is  but  an  instance 
of  the  second,  for  one  who  makes  a  statement  under  such 
circumstances  can  have  no  real  belief  in  the  truth  of  what 
he  states.  To  prevent  a  false  statement  being  fraudulent, 
there  must,  I  think,  always  be  an  honest  belief  in  its  truth. 

L.C.  R 


242  CASES   ON   THE  LAW   OF   CONTRACTS. 

And  this  probably  covers  the  whole  ground,  for  one  who 
knowingly  alleges  that  which  is  false  has  obviously  no  such 
honest  belief.  Thirdly,  if  fraud  be  proved,  the  motive  of 
the  person  guilty  of  it  is  immaterial.  It  matters  not  that 
there  was  no  intention  to  cheat  or  injure  the  person  to  whom 
the  statement  was  made. 

I  think  these  propositions  embrace  all  that  can  be  supported 
by  decided  cases,  from  the  time  of  Pasley  v.  Freeman  (2  Smith's 
L.  C.  74)  down  to  Addic's  Case  (Law  Rep.  1  H.  4,  Sc.  145) 
in  1867,  when  the  first  suggestion  is  to  be  found,  that  belief 
in  the  truth  of  what  he  has  stated  will  not  suffice  to  absolve 
the  defendant  if  his  belief  be  based  on  no  reasonable  grounds. 
I  have  shown  that  this  view  was  at  once  dissented  from  by 
Lord  Cranworth,  so  that  there  was  at  the  outset  as  much 
authority  against  it  as  for  it.  And  I  have  met  with  no  further 
assertion  of  Lord  Chelmsford's  view  until  the  case  of  Weir  v. 
Bell  (3  Ex.  D  238),  where  it  seems  to  be  involved  in  Lord 
Justice  Cotton's  enunciation  of  the  law  of  deceit.  But  no 
reason  is  there  given  in  support  of  the  view ;  it  is  treated  as 
established  law.  The  dictum  of  the  late  Master  of  the  Rolls 
(Sir  G.  Jessel)  that  a  false  statement  made  through  careless- 
ness, which  the  person  making  it  ought  to  have  known  to  be 
untrue,  would  sustain  an  action  of  deceit,  carried  the  matter 
still  further.  But  that  such  an  action  could  be  maintained, 
notwithstanding  an  honest  belief  that  the  statement  made 
was  true,  if  there  were  no  reasonable  grounds  for  the  belief, 
was,  I  think,  for  the  first  time  decided  in  the  case  now  under 
appeal.  But,  for  the  reasons  I  have  given,  I  am  unable  to 
hold  that  anything  less  than  fraud  will  render  directors  or 
any  other  persons  liable  to  an  action  of  deceit. 

At  the  same  time  I  desire  to  say  distinctly  that  when  a  false 
statement  has  been  made,  the  questions  whether  there  were 
reasonable  grounds  for  believing  it,  and  what  were  the  means 
of  knowledge  in  the  possession  of  the  person  making  it,  are 
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most  weighty  matters  for  consideration.  The  ground  upon 
which  an  alleged  belief  was  founded  is  a  most  important  test 
of  its  reality.  I  can  conceive  many  cases  where  the  fact  that 
an  alleged  belief  was  destitute  of  all  reasonable  foundation 
would  suffice  of  itself  to  convince  the  Court  that  it  was  not 
really  entertained,  and  that  the  representation  was  a  fraudu- 
lent one.  So,  too,  although  means  of  knowledge  are,  as  was 
pointed  out  by  Lord  Blackburn  in  Brownlie  v.  Campbell  (5  A.  C. 
at  p.  952),  a  very  different  thing  from  knowledge,  if  I  thought 
that  a  person  making  a  false  statement  had  shut  his  eyes  to 
the  facts,  or  purposely  abstained  from  inquiring  into  them,  I 
should  hold  that  honest  belief  was  absent,  and  that  he  was 
just  as  fraudulent  as  if  he  had  knowingly  stated  that  which 
was  false. 

I  quite  admit  that  the  statements  of  witnesses  as  to  their 
belief  are  by  no  means  to  be  accepted  blindfold.  The  pro- 
babilities must  be  considered ;  whenever  it  is  necessary  to 
arrive  at  a  conclusion  as  to  the  state  of  mind  of  another  person, 
and  to  determine  whether  his  belief  under  given  circumstances 
was  such  as  he  alleges,  we  can  only  do  so  by  applying  the 
standard  of  conduct  which  our  own  experience  of  the  ways  of 
men  has  enabled  us  to  form ;  by  asking  ourselves  whether  a 
reasonable  man  would  be  likely  under  the  circumstances  so 
to  believe.  I  have  applied  this  test,  with  the  result  that  I  have 
a  strong  conviction  that  a  reasonable  man,  situated  as  the 
defendants  were,  with  their  knowledge  and  means  of  know- 
ledge, might  well  believe  what  they  state  they  did  believe,  and 
consider  that  the  representation  made  was  substantially  true. 

Adopting  the  language  of  the  Master  of  the  Rolls,  Sir  G. 
Jessel,  in  Smith  v.  Chadu'ick  (20  Ch.  D.  at  p.  67),  I  conclude  by 
saying  that  on  the  whole  I  have  come  to  the  conclusion  that 
the  statement,  "  though  in  some  respects  inaccurate,  and  in 
some  respects  not  altogether  free  from  imputation  of  careless- 
ness, was  a  fair,  honest,  and  bond  fide  statement  on  the  part  of 
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the  defendants,  and  by  no  means  exposes  them  to  an  action  for 
deceit." 

I  think  the  judgment  of  the  Court  of  Appeal  should  be 
reversed. 

Lord  Halsbury,  L.C.,  Lords  Watson  and   Fitzgerald  con- 
curred. 

Order  of  the  Court  of  Appeal  reversed  ;  judgment 
of  the  Chancery  Division  restored. 


But  a  dishonest  motive  is  not  an  essential. 

POLHILL  v.  WALTER.     (1832) 
[3  B  &  Ad.  114  ;  1  L.  J.  (N.S.)  K.  B.  92.] 

A  bill  was  presented  for  acceptance  at  the  office  of  the  drawee, 
when  he  was  absent.  A,  who  lived  in  the  same  house  with 
the  drawee,  being  assured  by  one  of  the  payees  that  the  bill 
was  perfectly  regular,  was  induced  to  write  on  the  bill  an 
acceptance  as  by  the  procuration  of  the  drawee,  believing  that 
the  acceptance  would  be  sanctioned,  and  the  bill  paid  by  the 
latter.  The  bill  was  dishonoured  when  due,  and  the  indorsee 
brought  an  action  against  the  drawee,  and,  on  proof  of  the 
above  facts,  was  nonsuited.  The  indorsee  then  sued  A  for 
falsely,  fraudulently,  and  deceitfully  representing  that  he  was 
authorised  to  accept  by  procuration ;  and  on  the  trial  the  jury 
negatived  all  fraud  in  fact.  • 

Held,  notwithstanding,  that  A  was  liable  because  the  making 
of  a  representation  which  a  party  knows  to  be  untrue,  and 
which  is  intended,  or  is  calculated,  from  the  mode  in  which 
it  is  made,  to  induce  another  to  act  on  the  faith  of  it  so  that 
he  may  incur  damage,  is  a  fraud  in  law,  and  A  must  be  con- 
sidered as  having  intended  to  make  such  representation  to  all 
who  received  the  bill  in  the  course  of  its  circulation. 
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Held  also,  that  A  could  not  be  charged  as  acceptor  of  the 
bill,  because  no  one  can  be  liable  as  acceptor  but  the  ,person 
to  whom  the  bill  is  addressed,  unless  he  be  an  acceptor  for 
honour. 

Campbell  and  F.  Kelly :  The  jury  having  negatived  all 
fraud  and  deceit,  it  must  now  be  assumed  that  the  defendant, 
when  he  represented  that  he  had  authority  to  accept  the  bill, 
bond  fide  believed  that  he  had  such  authority,  and  if  that  be 
so,  he  is  not  liable  in  this  action  by  an  indorsee. 

Sir  James  Scarlett  and  Lloyd,  contra :  First,  assuming 
that  the  defendant  was  not  guilty  of  fraud,  in  any  sense  of 
that  word,  he  was  liable,  as  acceptor,  on  the  facts  stated  in  the 
second  count. 

The  law  will  imply  a  contract,  by  the  person  who  accepted 
the  bill  under  the  circumstances  there  stated,  to  pay  it. 

And  the  defendant  accepting  per  procuration,  and  knowing 
that  he  had  no  authority,  must  be  taken  to  have  meant  that 
the  bill  should  be  paid  by  somebody,  either  by  the  party  in 
whose  name  it  was  accepted  or  by  himself. 

The  jury  have,  indeed,  negatived  fraud  in  fact ;  they  have 
found  that  the  defendant  thought  Hancorne  would  pay  the  bill, 
and  that  he  did  not  mean  to  cheat  any  person ;  but  still  there 
was  in  this  case  that  which  constitutes  fraud  in  law,  for  the 
defendant,  by  accepting  a  bill,  per  procuration  of  another,  has 
represented  to  all  the  world  that  he  had  authority  from  that 
other  to  do  so,  whereas  he  had  no  such  authority.  That 
representation  being  false  to  his  knowledge,  is  a  fraud  in 
law. 

Lord  TENTEKDEN,  C.J.,  now  delivered  the  judgment  of  the 
Court :  On  the  argument,  two  points  were  made  by  the  plaintiffs 
counsel.  It  was  contended,  in  the  first  place,  that  although 
the  defendant  was  not  guilty  of  any  fraud  or  deceit,  he  might  be 
made  liable  as  acceptor  of  the  bill ;  and  the  second  count  was 
applicable  to  that  view  of  the  case ;  and  that,  after  rejecting 
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the  allegations  of  fraud  and  falsehood  in  that  count  it  con- 
tained a  sufficient  statement  of  a  cause  of  action  against  him, 
as  acceptor.  But  we  are  clearly  of  opinion  that  the  defendant 
cannot  be  made  responsible  in  that  character.  It  is  enough 
to  say  that  no  one  can  be  liable  as  acceptor  but  the  person 
to  whom  the  bill  is  addressed,  unless  he  be  an  acceptor  for 
honour,  which  the  defendant  certainly  was  not. 

It  was  in  the  next  place  contended  that  the  allegation  of 
falsehood  and  fraud  in  the  first  count  was  supported  by  the 
evidence ;  and  that,  in  order  to  maintain  this  species  of  action, 
it  is  not  necessary  to  prove  that  the  false  representation  was 
made  from  a  corrupt  motive  of  gain  to  the  defendant,  or  a 
wicked  motive  of  injury  to  the  plaintiff :  it  was  said  to  be 
enough  if  a  representation  is  made  which  the  party  making 
it  knows  to  be  untrue,  and  which  is  intended  by  him,  or  which, 
from  the  mode  in  which  it  is  made,  is  calculated,  to  induce 
another  to  act  on  the  faith  of  it,  in  such  a  way  as  that  he  may 
incur  damage,  and  that  damage  is  actually  incurred.  A  wilful 
falsehood  of  such  a  nature  was  contended  to  be,  in  the  legal 
sense  of  the  word,  a  fraud ;  and  for  this  position  was  cited  the 
case  of  Foster  v.  Charles  (6  Bing.  396;  7  Bing.  105),  which 
was  twice  under  the  consideration  of  the  Court  of  Common 
Pleas,  and  to  which  may  be  added  the  recent  case  of  Corbet 
v.  Brown  (8  Bing.  33).  The  principle  of  these  cases  appears 
to  us  to  be  well  founded,  and  to  apply  to  the  present. 

It  is  true  that  there  the  representation  was  made  immedi- 
ately to  the  plaintiff,  and  was  intended  by  the  defendant  to 
induce  the  plaintiff  to  do  the  act  which  caused  him  damage. 
Here,  the  representation  is  made  to  all  to  whom  the  bill  may 
be  offered  in  the  course  of  circulation,  and  is,  in  fact,  intended 
to  be  made  to  all,  and  the  plaintiff  is  one  of  those ;  and  the 
defendant  must  be  taken  to  have  intended,  that  all  such 
persons  should  give  credit  to  the  acceptance,  and  thereby  act 
upon  the  faith  of  that  representation,  because  that,  in  the 
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ordinary   course   of   business,   is   its   natural   and   necessary 
result. 

If,  then,  the  defendant,  when  he  wrote  the  acceptance,  and, 
thereby,  in  substance,  represented  that  he  had  authority  from 
the  drawee  to  make  it,  knew  that  he  had  no  such  authority 
(and  upon  the  evidence  there  can  be  no  doubt  that  he  did), 
the  representation  was  untrue  to  his  knowledge,  and  we  think 
that  an  action  will  lie  against  him  by  the  plaintiff  for  the 
damage  sustained  in  consequence. 

Rule  absolute. 


(2 )  With  the  intent  that  it  should  influence  the  conduct  of  the 
other  party  or  in  a  manner  likely  to  do  so. 

{A  company s  prospectus  is  prima  facie  only  intended  to 
influence,  original  allottees.} 

PEEK  v.  GURNEY.     (1873) 
[6  H.  L.  377  ;  43  L.  J.  Oh.  19.] 

A  prospectus  for  an  intended  company  was  prepared  and 
issued  to  the  public  by  the  projectors  (the  directors  of  the  com- 
pany) :  it  contained  misrepresentations  of  facts  known  to  those 
who  issued  it,  and  it  also  concealed  the  existence  of  a  deed, 
which  was  material  to  be  known,  and  which,  if  known,  would, 
in  all  probability,  have  prevented  the  formation  of  the  company. 

The  appellant  on  the  faith  of  the  prospectus  bought  shares 
in  the  open  market. 

Held,  that  when  the  allotment  was  completed  the  office  of 
the  prospectus  was  exhausted,  and  that  the  appellant  was  not 
.so  connected  with  the  prospectus  as  to  render  those  who  had 
issued  it  liable  to  indemnify  him  against  the  losses  which  he 
had  suffered  in  consequence  of  his  purchase. 
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Lord  CHELMSFORD:  The  question  is  not  as  to  the  moral 
obligation  of  the  respondents,  but  whether  their  intentional 
concealment,  from  whatever  motive,  of  a  fact  so  material  that 
if  it  had  been  made  known  no  company  could  have  been 
formed  renders  them  liable  to  an  action  for  damages,  or  to  the 
analogous  proceeding  in  equity  by  the  appellant,  who  was  led 
by  it  to  purchase  shares  in  the  company,  b}~  which  he  has  been 
subjected  to  a  most  serious  loss. 

This  case  is  entirely  different  from  suits  instituted,  either  to 
be  relieved  from,  or  for  the  enforcement  of  contracts,  induced 
by  the  fraudulent  concealment  of  facts  which  ought  to  have 
been  disclosed.  Now,  does  it  resemble  such  cases  as  Burron-a  v. 
Lock  (10  Ves.  470),  and  Slim  v.  Croucher  (1  De  G.  F.  &  J.  518 ; 
29  L.  J.  E.  Ch.  273),  where  a  person  making  an  untrue  repre- 
sentation to  another  about  to  deal  in  a  matter  of  interest  upon 
the  faith  of  that  representation,  has  been  compelled  to  make 
good  his  representation,  whether  he  knew  it  to  be  false,  or 
made  it  through  forgetfulness  of  the  fact  ?  It  is  a  suit  in- 
stituted to  recover  damages  from  the  respondents  for  the 
injury  the  appellant  has  sustained  by  having  been  deceived 
and  misled,  by  their  misrepresentations  and  suppression  of 
facts,  to  become  a  shareholder  in  the  proposed  company  of 
which  they  were  the  promoters.  It  is  precisely  analogous  to 
the  common  law  action  for  deceit.  There  can  be  no  doubt 
that  equity  exercises  a  concurrent  jurisdiction  in  cases  of  this 
description,  and  the  same  principles  applicable  to  them  must 
prevail  both  at  law  and  in  equity. 

I  am  not  aware  of  any  case  in  which  an  action  at  law  has 
been  maintained  against  a  person  for  an  alleged  deceit,  charg- 
ing merely  his  concealment  of  a  material  fact  which  he  was 
morally  but  not  legally  bound  to  disclose. 

.  .  .  Assuming  that  mere  concealment  will  not  be  sufficient 
to  give  a  right  of  action  to  a  person  who,  if  the  real  facts  had 
been  known  to  him,  would  never  have  entered  into  a  contract, 
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but  that  there  must  be  something  actively  done  to  deceive  him 
and  draw  him  in  to  deal  with  the  person  withholding  the  truth 
from  him,  it  appears  to  me  that  this  additional  element  exists 
in  the  present  case.  The  concealment  of  the  insolvent  state 
of  Overend,  Gurney  &  Co.  was  absolutely  essential  towards  the 
formation  of  the  Limited  Company,  and  the  respondents  were 
not  merely  silent  to  this  important  fact,  but  actively  repre- 
sented that  the  firm  was  in  such  a  flourishing  condition  that 
the  goodwill  of  the  business  was  worth  half  a  million.  It  is 
said  that  the  prospectus  is  true  as  far  as  it  goes,  but  half  a 
truth  will  sometimes  amount  to  a  falsehood,  and  I  go  further 
and  say  that,  to  my  mind,  it  contains  a  positive  misrepresenta- 
tion. The  language  of  the  prospectus  must  be  read  in  the 
sense  in  which  the  respondents  must  have  known  it  would  be 
understood.  In  that  sense,  it  is  not  true  (as  already  observed), 
that  the  £500,000,  the  consideration  for  the  business,  was  paid 
to  Overend,  Gurney  &  Co.  in  cash  and  in  shares ;  for  the  whole 
of  it  was  to  be  applied  in  liquidation  of  the  enormous  debt 
of  the  firm  of  Overend,  Gurney  &  Co.,  the  existence  of  which 
was  designedly  kept  from  the  public,  to  whom  the  prospectus 
was  addressed.  I  cannot  doubt  that  there  was,  beyond  the 
passive  concealment  of  the  state  of  affairs  of  Overend,  Gurney 
&  Co.,  an  active  misrepresentation  of  the  truth  by  the  respon- 
dents, for  which  they  were  answerable  either  in  law  or  in  equity. 
.  .  .  The  last  question  to  be  considered  is,  whether  the  appel- 
lant, who  alleges  that  he  purchased  his  shares  upon  the  faith 
of  the  prospectus,  has  a  remedy  against  the  respondents  for  the 
misrepresentations  which  it  contains.  The  appellant  contends 
that  the  prospectus  being  addressed  to  the  public  for  the  pur- 
pose of  inducing  them  to  join  the  proposed  company,  any  one 
of  the  public  who  is  led  by  it  to  take  shares,  whether  originally 
as  an  allottee,  or  by  purchase  of  allotted  shares  upon  the 
market,  is  entitled  to  relief  against  the  persons  who  issued  the 
prospectus.  The  respondents,  on  the  other  hand,  insist  that 
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the  prospectus,  not  being  an  invitation  to  the  public  merely  to 
become  shareholders,  but  to  join  the  company  at  once  by 
obtaining  allotments  of  shares,  those  only  who  were  drawn 
in  by  the  misrepresentations  in  the  prospectus  to  become 
allottees,  can  have  a  remedy  against  the  respondents. 

There  can  be  no  doubt  that  the  prospectus  was  issued  with 
the  object  alleged  by  the  respondents.  It  is  addressed  from 
the  temporary  offices  of  the  company  for  allotment  and  regis- 
tration of  shares.  It  states  how  much  is  to  be  paid  upon 
application  for  shares,  and  how  much  upon  allotment,  and 
how  and  where  the  application  for  shares  is  to  be  made ;  and 
it  gives  the  form  of  payment  to  the  bankers,  and  of  the 
receipt  to  be  given  by  them  to  the  applicant  for  shares  to  be 
allotted. 

But  the  learned  counsel  for  the  appellant,  not  denying  the 
original  purpose  of  the  prospectus,  contended,  upon  the 
authority  of  decided  cases,  that  the  prospectus  having  reached 
the  hands  of  the  appellant,  and  he  relying  upon  the  truth 
of  the  statement  it  contained,  having  been  induced  to  pur- 
chase shares,  the  respondents  were  liable  as  for  a  misre- 
presentation made  to  him  personally. 

...  It  appears  to  me  that  there  must  be  something  to  con- 
nect the  directors  making  the  representation  with  the  party 
complaining  that  he  has  been  deceived  and  injured  by  it ;  as  in 
Scott  v.  Dickson  (29  L.  J.  Ex.  62)  by  selling  a  report  containing 
the  misrepresentations  complained  of  to  a  person  who  after- 
wards purchases  shares  upon  the  faith  of  it ;  or,  as  suggested 
in  Gerhard  v.  Bates  (2  E.  &  B.  476 ;  22  L.  J.  (N.S.)  Q.  B.  364), 
by  delivering  the  fraudulent  prospectus  to  a  person  who 
thereupon  becomes  a  purchaser  of  shares,  or  by  making  an 
allotment  of  shares  to  a  person  who  has  been  induced  by  the 
prospectus  to  apply  for  such  allotment.  In  all  these  cases  the 
parties,  in  one  way  or  other,  are  brought  into  direct  communi- 
cation; and  in  an  action  the  misrepresentation  would  be 
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properly  alleged  to  have  been  made  by  the  defendant  to  the 
plaintiff ;  but  the  purchaser  of  shares  in  the  market  upon  the 
faith  of  a  prospectus  which  he  has  not  received  from  those 
who  are  answerable  for  it,  cannot,  by  acting  upon  it,  so 
connect  himself  with  them,  as  to  render  them  liable  to  him  for 
the  misrepresentations  contained  in  it  as  if  it  had  been 
addressed  personally  to  himself.  I  therefore  think  that  the 
appellant  cannot  make  the  respondents  responsible  to  him 
for  the  loss  he  has  sustained  by  trusting  to  the  prospectus 
issued  by  them  inviting  the  public  to  apply  for  allotments  of 
shares ;  and  upon  this  ground  only  (being  different  from  that 
on  which  the  Master  of  the  Kolls  proceeded)  I  submit  to  your 
Lordships  that  the  decree  appealed  from  should  be  affirmed. 

Lord  CAIRNS  :  Mere  non-disclosure  of  material  facts,  how- 
ever morally  censurable,  however  that  non-disclosure  might 
be  a  ground  in  a  proper  proceeding  at  a  proper  time  for 
setting  aside  an  allotment  or  a  purchase  of  shares,  would,  in 
my  opinion,  form  no  ground  for  an  action  in  the  nature  of  an 
action  for  misrepresentation.  There  must,  in  my  opinion,  be 
some  active  misstatement  of  fact,  or,  at  all  events,  such  a 
partial  and  fragmentary  statement  of  fact,  as  that  the  with- 
holding of  that  which  is  not  stated  makes  that  which  is  stated 
absolutely  false. 

...  I  ask  the  question — How  can  the  director  of  a  company 
be  liable,  after  the  full  original  allotment  of  shares,  for  all  the 
subsequent  dealings  which  may  take  place  with  regard  to 
those  shares  upon  the  Stock  Exchange  ?  If  the  argument  of 
the  appellant  is  right,  they  must  be  liable  ad  iiifinitum,  for 
I  know  no  means  of  pointing  out  any  time  at  which  the 
liability  would  in  point  of  fact  cease.  Not  only  so,  but  if  the 
argument  be  right,  they  must  be  liable,  no  matter  what  the 
premium  may  be,  at  which  the  shares  may  be  sold.  That 
premium  may  rise  from  time  to  time  from  circumstances 
altogether  unconnected  with  the  prospectus,  and  yet,  if  the 
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argument  be  right,  the  appellant  would  be  entitled  to  call 
upon  the  directors  to  indemnify  him  up  to  the  highest  point 
at  which  the  shares  may  be  sold,  for  all  that  he  may  expend 
in  buying  the  shares.  I  ask,  is  there  any  authority  for  this 
proposition  ?  I  am  aware  of  none. 
Lord  Colonsay  agreed. 

Decree  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

NOTE. — Compare  with  this  case  Andrews  v.  Hockford,  1896 
(1  Q.  B.  373),  where  the  jury  having  found  that  the  prospectus  was 
issued  to  the  plaintiff  to  induce  him  to  purchase  shares  on  the 
market,  he  was  held  he  could  recover. 


The  representation  must  actually  induce  the  contract. 

HORSFALL  r.  THOMAS.     (1862) 

[1  H.  &  C.  90 ;  31  L.  J.  Ex.  322 ;  8  Jur.  (N.S.)  721 ;  6  L.  T.  462.] 

• 
This  was  an  action  on  a  bill  of  exchange  by  the  drawer 

against  the  acceptor.  The  plea  averred  that  the  bill  had  been 
obtained  by  fraud,  and  the  case  opened  and  partially  proved 
by  the  defendant  was  this :  the  plaintiffs  contracted  with  the 
defendant  to  make  a  gun  for  him,  which  he  (the  defendant) 
was  to  pay  for  by  a  bill  of  exchange.  The  gun  was  made,  and 
notice  was  given  to  the  defendant  that  the  gun  was  ready. 
He  made  no  examination.  Then  the  plaintiffs  drew  on  him 
the  bill  of  exchange  in  question,  which  is  one  of  the  bills  of  ex- 
change by  which  in  conformity  with  the  contract  the  gun  was 
to  be  paid  for.  In  point  of  fact,  according  to  the  opening  of 
the  counsel  for  the  defendant,  there  was  in  the  gun  a  defect 
(which  he  stated),  and  which,  for  the  purposes  of  the  present 
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decision  was  assumed,  was  such  a  defect  as  to  justify  the 
defendant  had  he  known  of  it  in  rejecting  the  gun.  Further, 
according  to  the  opening,  there  had  been  something  done  by 
the  makers  of  the  gun,  that  is,  the  plaintiffs,  or  one  of  the 
plaintiffs'  workmen,  which  would  conceal  this  defect  from  any 
person  who  did  not  carefully  inspect  it.  The  gun  was  received 
by  the  defendant ;  it  was  fired  several  times ;  it  answered 
extremely  well  so  long  as  it  continued  entire ;  but,  as  it  was 
said,  in  consequence  of  those  defects  it  afterwards  burst 
and  became  worthless.  The  Lord  Chief  Baron,  upon  this 
statement  being  made  and  partially  proved,  was  of  opinion 
that  there  was  no  evidence  to  go  to  the  jury  in  support  of 
the  plea  of  fraud.  A  rule  nisi  was  moved  for  and  obtained. 

BKAMWELL,  B. :  My  Lord  was  of  opinion  that  there  was  no 
evidence  for  the  jury  in  support  of  the  plea  of  fraud,  and  he 
directed  a  verdict  for  the  plaintiffs.  A  rule  for  a  new  trial 
was  obtained  on  the  ground  of  misdirection.  The  question  is 
whether  there  was  any  evidence  for  the  jury  in  support  of 
that  plea.  We  are  of  opinion  that  there  was  not,  and  that  my 
Lord  was  right  in  the  view  he  took  of  the  case. 

One  matter  relied  on  by  the  defendant  was,  that  the  plain- 
tiffs or  their  workmen  had  done  something  to  the  gun  which 
concealed  the  defect  in  it ;  and  had  it  turned  out,  upon  the 
defendant's  inspection  of  the  gun,  that  what  was  done  to  it  was 
done  for  the  express  purpose  of  concealing,  and  did  in  fact  con- 
ceal, the  defect  from  him,  there  might  have  been  evidence  of  a 
fraudulent  intent.  But  the  defendant  never  examined  the  gun, 
and  therefore  it  is  impossible  that  an  attempt  to  conceal  the 
defect  could  have  had  any  operation  on  his  mind  or  conduct. 
If  the  plug,  which  it  was  said  was  put  in  to  conceal  the  defect, 
had  never  been  there,  his  position  would  have  been  the  same  ; 
for,  as  he  did  not  examine  the  gun  or  form  any  opinion  as  to 
whether  it  was  sound,  its  condition  did  not  affect  him. 
Indeed,  the  defendant's  counsel  were  obliged  to  concede  that, 
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as  regards  the  question  of  fraud,  the  fact  that  the  plug  was 
put  in  the  gun  might  be  left  out  of  consideration,  and 
they  were  therefore  compelled  to  say  that  the  plaintiffs  having 
told  the  defendant  that  the  gun  was  of  the  best  metal  all 
through,  and  had  no  weak  points  that  they  were  aware  of,  at 
the  same  time  knowing  that  there  was  a  defect  in  it  which 
impaired  its  value  and  might  render  it  worthless,  were  guilty 
of  a  fraud. 

We  are  of  opinion  that  that  proposition  is  not  maintainable. 
If  it  be  true  in  that  sense,  it  is  true  in  every  sense,  and  there- 
fore we  are  called  upon  by  the  argument  for  the  defendant  to 
affirm,  as  a  general  proposition,  that  wherever  a  manufacturer 
makes  for  a  purchaser  a  chattel,  and  there  is  a  patent  defect 
in  it  which  either  impairs  its  value  or  may  render  it  worthless, 
although  the  purchaser  has  neglected  to  inspect  it,  if  the 
manufacturer  conceals  the  defect  he  is  guilty  of  fraud.  We 
are  of  opinion  that'no  such  proposition  can  be  supported,  and 
that  it  would  be  mischievous  if  it  were  so.  To  constitute 
fraud,  there  must  be  an  assertion  of  something  false  within  the 
knowledge  of  the  party  asserting  it,  or  the  suppression  of  that 
which  is  true  and  which  it  was  his  duty  to  communicate. 
Here  there  was  no  assertion  of  an  untruth,  and  the  only  ques- 
tion is  whether  there  was  a  suppression  of  anything  which  the 
plaintiffs  were  bound  to  make  known  to  the  defendant.  Now, 
the  manufacturer  of  an  article  is  not  always  bound  to  point 
out  its  defects  to  the  purchaser.  If,  indeed,  there  be  a  defect 
known  to  the  manufacturer,  and  which  cannot  be  discovered 
on  inspection,  he  is  bound  to  point  it  out;  but  if  there  be 
a  defect  which  is  patent  and  of  which  the  purchaser  is  as 
capable  of  judging  as  the  manufacturer,  he  is  not  bound  to 
call  the  attention  of  the  purchaser  to  it.  It  would  be  mis- 
chievous if  he  were,  for  in  such  case  he  would  be  bound  to 
point  out  everything  which  might  by  any  possibility  be  con- 
sidered a  defect;  and  the  consequence  would  be  that  if  the 
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manufacturer,    for   prudence'    sake,    pointed    out    some    flaw 
which  made  no  difference  whatever  in  the  value  of  the  article, 
the  purchaser  would  immediately  say,  "  There  is  a  defect ;  I 
must  have  an  abatement  in  the  price." 
Pollock,  C.B.,  and  Martin,  B.,  agreed. 

Rule  discharged. 

NOTE. — This  case  was  dissented  from  by  Cockburn,  C.J.,  in 
Smith  v.  Hughes,  supra,  p.  216.  Professor  Pollock  (Contracts,  8fch 
Edit.,  p.  606,  n.  (d))  says,  "  It  seems  good  law." 


But  it  is  no  defence  to  show  that  the  party  need  not  have 

been  misled. 

THE  DIRECTORS,  ETC.,  OF  THE  CENTRAL 
RAILWAY  COMPANY  OF  VENEZUELA  v 
KISCH.  (1867) 

[L.  E.  2.  H.  L.  99 ;  36  L.  J.  Ch.  849 ;  16  L.  T.  500.] 

Kisch  had  been  induced  to  purchase  shares  in  the  company 
by  fraudulent  misrepresentations  and  wilful  concealment  of 
facts  in  the  prospectus. 

He  signed  the  printed  form  of  application,  in  which  it  was 
stated  that  he  agreed  to  be  bound  by  the  conditions  and 
regulations  contained  in  the  memorandum  and  articles  of 
association. 

An  examination  of  all  these  papers  would  have  afforded 
him  the  information,  the  want  of  which  he  alleged  as  a  ground 
for  rescinding  his  contract. 

The  Lord  Chancellor  (Lord  CHELMSFORD)  :  The  alleged 
representations  are  contained  in  a  prospectus,  the  object  of 
which  was  to  invite  the  public  generally  to  join  the  proposed 
undertaking.  In  an  advertisement  of  this  description  some 
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allowance  must  always  be  made  for  the  sanguine  expectations 
of  the  promoters  of  the  adventure,  and  no  prudent  man  will 
accept  the  prospectuses  which  are  always  held  out  by  the 
originators  of  every  new  scheme  without  considerable 
abatement. 

But  although,  in  its  introduction  to  the  public,  some  high 
colouring,  and  even  exaggeration,  in  the  description  of  the 
advantages  which  are  likely  to  be  enjoyed  by  the  subscribers 
to  an  undertaking  may  be  expected,  yet  no  misstatement  or 
concealment  of  any  material  facts  or  circumstances  ought 
to  be  permitted.  In  my  opinion,  the  public,  who  are  invited 
by  a  prospectus  to  join  in  any  new  adventure,  ought  to  have 
the  same  opportunity  of  judging  of  everything  which  has 
a  material  bearing  on  its  true  character  as  the  promoters 
themselves  possess.  It  cannot  be  too  frequently  or  too 
strongly  impressed  upon  those  who,  having  projected  any 
undertaking,  are  desirous  of  obtaining  the  co-operation  of 
persons  who  have  no  other  information  on  the  subject  than 
that  which  they  choose  to  convey,  that  the  utmost  candour 
and  honesty  ought  to  characterise  their  published  statements. 
As  was  said  by  Vice-Chancellor  Kindersley,  in  the  case  of 
The  New  Brunswick  and  Canada  Railway  Company  v. 
Muggeridge  (1  Dr.  &  Sm.  381),  "  Those  who  issue  a  prospectus, 
holding  out  to  the  public  the  great  advantages  which  will 
accrue  to  persons  who  will  take  shares  in  a  proposed  under- 
taking, and  inviting  them  to  take  shares  on  the  faith  of  the 
representations  therein  contained,  are  bound  to  state  every- 
thing with  strict  and  scrupulous  accuracy,  and  not  only  to 
abstain  from  stating  as  fact  that  which  is  not  so,»but  to  omit 
no  one  fact  within  their  knowledge  the  existence  of  which 
might  in  any  degree  affect  the  nature  or  extent  or  quality  of 
the  privileges  and  advantages  which  the  prospectus  holds  out 
as  inducements  to  take  shares." 

[The  Lord  Chancellor  then  held  that  there  was  fraudulent 
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concealment  and  misrepresentation,  and  continued] :  But  the 
appellants  say  that,  even  admitting  the  prospectus  to  be  open 
to  the  objections  which  are  made  to  it,  the  respondent  has  no 
ground   of    complaint,    because   he   had    an    opportunity   of 
ascertaining  the  truth  of  the  representations  contained  in  it, 
of  which  he  did  not  choose  to  avail  himself ;  that  he  was  told 
by  the  prospectus  that  "  the  engineer's  report,  together  with 
maps,  plans   and  surveys  of  the  line,  might   be   inspected, 
and  any  further  information  obtained  on  application  at  the 
temporary   offices   of   the   company,"   and  in    his    letter    of 
application  he  agreed  to  be  bound  by  all  the  conditions  and 
regulations   contained   in  the  memorandum   and   articles  of 
association  of  the  company,  which,  if  he  had  examined,  would 
have  given  him  all  the  information  necessary  to  correct  the 
errors  and  omissions  in  the  prospectus.     But  it  appears  to  me 
that  when  once  it  is  established  that   there   has   been  any 
fraudulent  misrepresentation  or  wilful  concealment  by  which 
a  person  has  been  induced  to  enter  into  a  contract,  it  is  no 
answer   to  his  claim  to  be  relieved  from  it  to  tell  him  that 
he  might  have  known  the  truth  by  proper  inquiry.     He  has 
a  right  to  retort  upon  his  objector,  "  You,  at  least,  who  have 
stated  what  is  untrue,  or  have  concealed  the  truth,  for  the 
purpose  of  drawing  me  into  a  contract,  cannot  accuse  me  of 
want  of  caution  because  I  relied  implicitly  upon  your  fairness 
and   honesty."     I   quite    agree   with    the    opinion    of    Lord 
Lyndhurst,  in  the  case   of  Small  v.  Attwood,   that   "  where 
representations   are   made   with   respect   to  the   nature  and 
character   of   property   which   is   to   become  the   subject    of 
purchase  affecting   the  value    of  that    property,   and   those 
representations  afterwards  turn  out  to  be  incorrect  and  false  to 
the  knowledge  of  the  party  making  them,  a  foundation  is  laid 
for  maintaining  an  action  in  a  court  of  common  law  to  recover 
damages  for  the  deceit  so  practised,  and  in  a  court  of  equity 
a  foundation  is  laid  for  setting  aside  the  contract  which  was 

L.C.  S 
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founded  upon  that  basis."  And  in  the  case  of  DoMl  v.  Strrrng, 
to  which  he  refers  as  an  authority  in  support  of  the  proposi- 
tion, which  was  an  action  for  deceit  in  falsely  representing 
the  amount  of  the  business  done  in  a  public  house,  the 
purchaser  was  held  to  be  entitled  to  recover  damages,  although 
the  books  were  in  the  house  and  he  might  have  had  access 
to  them  if  he  thought  proper. 

Upon  the  whole  case,  I  think  the  decree  of  the  Lords 
Justices  ought  to  be  affirmed,  and  the  appeal  dismissed, 
with  costs. 

Lord  CRANWORTH  :  The  only  question  is,  whether  it  is 
sufficiently  alleged  and  proved  that  such  false  representations 
were  made.  I  think  it  is,  and  so  that  the  decree  ought 
not  to  be  disturbed. 

The  statute  only  meant  to  bind  those  who  had  actually 
become  members.  Any  one  who  had,  without  fraud,  taken 
shares  could  not  allege  ignorance  of  everything  contained  in 
the  memorandum  of  association  or  in  the  articles  of  associa- 
tion, merely  because  he  had  not  signed  or  sealed  them ;  but 
if  he  never  actually  signed  or  sealed  them,  nor  had  notice 
of  what  they  contained,  the  statute  cannot  be  taken  to  impute 
to  him  knowledge  of  their  contents,  so  as  to  protect  those 
who,  by  a  fraud,  had  induced  him  to  do  that  which,  in  the 
absence  of  fraud,  would  have  precluded  him  from  saying 
he  was  ignorant  of  their  contents.  The  statute  does  not 
authorise  any  one  to  sign  or  seal  the  instruments  in  question 
till  after  he  has  become  a  member.  The  case  of  the  respon- 
dent is,  that  he  never  was  a  member,  for  that  he  was  induced 
to  take  shares  by  fraudulent  representations,  which  entitle 
him  to  repudiate  and  treat  as  null  all  which  he  was  so  induced 
to  do. 

Lords  Romilly  and  Colonsay  agreed. 

Order  appealed  from  affirmed ;   appeal 
dismissed  with  costs. 
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The  burden  of  proving  that  the  ivords  did  mislead  lies  on 
the  party  asserting. 

SMITH   v.  CHADWICK.     (1884) 
[9  A.  C.  187 ;  53  L.  J.  Oh.  873  ;  50  L.  T.  697 ;  48  J.  P.  644.] 

Action  of  deceit  for  fraudulent  misrepresentations  in  a 
company's  prospectus  which  had  led  the  plaintiff  to  take 
shares.  The  representation  principally  relied  on  was  :  "  The 
ironworks  can  now  produce  at  the  rate  of  75,000  tons  per 
annum,  the  rolling  mills  will  with  some  slight  alterations 
be  capable  of  turning  out  90,000  tons  per  annum.  The 
present  value  of  the  turnover  or  output  of  the  entire  works 
is  over  £1,000,000  per  annum."  If  that  statement  meant 
that  the  works  had  actually  in  one  year  turned  out  produce 
worth  at  present  prices  more  than  a  million,  or  at  that  rate 
per  year,  it  was  untrue.  If  it  meant  only  that  the  works  were 
capable  of  turning  out  that  amount  of  produce  it  was  true. 
The  plaintiff  was  induced  to  take  shares.  He  swore  in  answer 
to  interrogatories  that  he  understood  the  meaning  "  of  the 
statement  to  be  that  which  the  words  obviously  conveyed," 
and  at  the  trial  was  not  asked  either  in  examination  or  cross- 
examination  what  interpretation  he  had  put  upon  the  words. 

Held,  by  the  Earl  of  Selborne,  L.C.,  and  Lords  Blackburn 
and  Watson,  affirming  the  decision  of  the  Court  of  Appeal, 
that  the  statement  taken  in  connection  with  the  context  was 
ambiguous  and  capable  of  the  two  meanings  that  it  lay  on 
the  plaintiff  to  prove,  that  he  had  interpreted  the  words  in 
the  sense  in  which  they  were  false  and  had  in  fact  been 
deceived  by  them  into  taking  the  shares,  and  that  as  he  had, 
as  a  matter  of  fact,  failed  to  prove  this,  the  action  could  not 
be  maintained. 

EARL  OF  SELBORNE,  L.C. :  My  Lords,  I  conceive  that  in 
an  action  of  deceit  like  the  present  it  is  the  duty  of  the 
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plaintiff  to  establish  two  things :  first,  actual  fraud,  which  is 
to  be  judged  of  by  the  nature  and  character  of  the  repre- 
sentations made,  considered  with  reference  to  the  object  for 
which  they  were  made,  the  knowledge  or  means  of  know- 
ledge of  the  person  making  them,  and  the  intention  which 
the  law  justly  imputes  to  every  man  to  produce  those  con- 
sequences which  are  the  natural  result  of  his  acts ;  and 
secondly,  he  must  establish  that  this  fraud  was  an  inducing 
cause  to  the  contract  for  which  purpose  it  must  be  material, 
and  it  must  have  produced  in  his  mind  an  erroneous  belief 
influencing  his  conduct.  All  your  Lordships  are,  I  believe, 
agreed  in  thinking  that,  of  the  several  representations  in  this 
prospectus  by  which  the  appellant  alleges  himself  to  have  been 
deceived,  only  one  is  material,  viz.  that  as  to  "  the  present  value 
of  the  turnover  or  output  of  the  entire  works  "  (stated  as  being 
"over  £1,000,000  sterling  per  annum").  Of  the  materiality 
of  that  representation  there  can  be  no  doubt,  and  if  the  appel- 
lant was  justified  in  understanding,  and  did  understand  it, 
in  the  sense  insisted  upon  by  his  counsel  at  the  bar,  it  was 
untrue  as  well  as  material.  If,  in  the  context  in  which  it 
stands,  it  could  not  be  honestly  intended  or  reasonably  under- 
stood in  any  other  sense,  I  should  think  that  the  appellant's 
case  was  made  out,  although  he  has  contented  himself  with 
swearing,  in  his  answer  to  the  defendant's  interrogatories, 
that  he  understood  the  meaning  of  the  words  to  be  "that 
which  they  obviously  convey,"  and  has  professed  to  be  "  unable 
to  express  in  other  words  what  he  understood  to  be  the  mean- 
ing thereof."  If,  for  instance,  the  material  statement  had  been 
that  Mr.  Grieve  was  a  director,  I  should  have  thought  such 
an  answer  quite  sufficient.  But  it  is  otherwise,  in  my  opinion, 
if  the  words  in  the  context  in  which  they  stand  may  have 
been  honestly  intended  to  bear  another  sense  (in  which  they 
•would  be  true),  and  might  reasonably  have  been  so  understood 
by  an  intelligent  man  of  business,  aware  of  the  current  prices 
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at  that  time  of  bar  and  plate  iron;  and  if  at  the  time  when 
that  answer  was  given  the  appellant  had  notice  that  the 
defendants,  who  made  the  representation,  did  in  fact  allege 
such  other  sense  to  be  the  true  one,  and  the  sense  which  they 
intended.  The  sentence  is  beyond  question  unhappily  expressed, 
and  I  think  its  more  natural  prima  facie  meaning  is  that  which 
takes  the  verb  "  is  "  literally  as  affirming  a  present  fact,  and 
the  words  "  the  present  value  of  the  turnover  or  output "  as 
equivalent  to  "  the  present  value  of  the  present  turnover  or 
output."  I  cannot,  however,  consider  the  words  in  the  con- 
text in  which  they  stand  to  be  clear  or  unambiguous.  In 
any  point  of  view,  I  do  not  think  that  they  sufficiently  explain 
themselves.  .  .  .  After  repeatedly  considering  the  words  in 
connection  with  their  context  and  with  the  evidence,  I  think  the 
soundest  conclusion  is  that  this  sentence  was  honestly  intended 
to  be  understood  as  a  statement  of  the  value,  at  the  then 
current  prices,  of  that  "turnover  or  output"  of  which  the 
works  were  in  the  immediately  preceding  context  stated  to  be 
"  capable,"  and  that  to  an  intelligent  man  of  business,  who 
knew  what  those  current  prices  actually  were  and  who  took 
the  trouble  of  comparing  them  with  the  figures  given,  they 
would  really  convey  that  meaning.  The  appellant  was  an 
intelligent  man  of  business,  and  it  does  not  appear  to  me  to 
be  a  hypothesis  inconsistent  with  anything  to  which  he  has 
sworn,  that  he  may  have  had  the  requisite  knowledge,  and 
may  have  made  use  of  it,  and  may  have  himself  understood 
the  representation  in  this  sense,  and  have  intended  (in  that 
sense)  to  challenge  its  truth.  He  did  expressly  challenge  the 
truth  of  part  of  the  representation,  in  the  antecedent  context, 
as  to  the  capacity  of  the  works.  That  the  defendants  would 
offer  that  explanation  of  it,  he  had  (to  my  mind)  clear  notice 
by  their  answers  to  his  own  interrogatories  sworn  or  filed  on 
the  12th  of  June,  1877.  Having  such  notice,  and  afterwards 
answering  the  defendants'  interrogatories  in  the  way  that  he 
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did,  and  not  ^attempting  in  any  other  way  to  prove  that  he 
was  deceived  by  the  representation,  I  cannot  think  that  he  has 
satisfied  the  burden  of  proof  which,  under  those  circumstances, 
was  incumbent  upon  him.  The  Court  of  Appeal  have  so 
decided ;  I  cannot  say  that  they  were  wrong. 

Lord  BLACKBURN  :  In  an  ordinary  action  of  deceit  the  plaintiff 
alleges  that  false  and  fraudulent  representations  were  made 
by  the  defendant  to  the  plaintiff  in  order  to  induce  him,  the 
plaintiff,  to  act  upon  them.  I  think  that  if  he  did  act  upon 
these  representations,  he  shows  damage;  if  he  did  not,  he 
shows  none.  And  I  think  the  plaintiff  in  such  a  case  must 
not  only  allege  but  prove  this  damage.  It  is  as  to  what  is 
sufficient  proof  of  this  damage  that  I  wish  to  make  my 
remarks.  I  do  not  think  it  is  necessary  in  order  to  prove 
this  that  the  plaintiff  always  should  be  called  as  a  witness 
to  swear  that  he  acted  upon  the  inducement.  I  think  that 
if  it  is  proved  that  the  defendants,  with  a  view  to  induce  the 
plaintiff  to  enter  into  a  contract,  made  a  statement  to  the 
plaintiff  of  such  a  nature  as  would  be  likely  to  induce  a  person 
to  enter  into  a  contract,  and  it  is  proved  that  the  plaintiff  did 
enter  into  the  contract,  it  is  a  fan*  inference  of  fact  that  he 
was  induced  to  do  so  by  the  statement. 

...  In  Eedgrare  v.  Hnr<l  (20  Ch.  D.  21,  supra,  p.  226)  the  late 
Master  of  the  Rolls  is  reported  to  have  said  it  was  an  inference 
of  law.  If  he  really  meant  this,  he  retracts  it  in  his  observa- 
tions in  the  present  case,  I  think  it  not  possible  to  maintain 
that  it  is  an  inference  of  law.  Its  weight  as  evidence  must 
greatly  depend  upon  the  degree  to  which  the  action  of  the 
plaintiff  was  likely,  and  on  the  absence  of  all  other  grounds 
on  which  the  plaintiff  might  act.  I  quite  agree  that,  being  a 
fair  inference  of  fact,  it  forms  evidence  proper  to  be  left  to 
a  jury  as  proof  that  he  was  so  induced.  But  I  do  not  think 
that  it  would  be  a  proper  direction  to  tell  a  jury  that  if 
convinced  that  there  was  such  a  material  representation  they 
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ought  to  find  that  the  plaintiff  was  induced  by  it,  unless  one 
of  the  things  which  the  late  Master  of  the  Rolls  specified  was 
proved;  nor  do  I  think  he  meant  to  say  so.  I  think  there 
are  a  great  many  other  things  which  might  make  it  a  fair 
question  for  the  jury,  whether  the  evidence  on  which  they 
might  draw  the  inference  was  of  such  weight  that  they  would 
draw  the  inference.  And  whenever  that  is  a  matter  of 
doubt,  I  think  the  tribunal  which  has  to  decide  the  fact  should 
remember  that  now,  and  for  some  years  past,  the  plaintiff  can 
be  called  as  a  witness  on  his  own  behalf,  and  that  if  he  is 
not  so  called,  or  being  so  called  does  not  swear  that  he  was 
induced,  it  adds  much  weight  to  the  doubts  whether  the 
inference  was  a  true  one.  I  do  not  say  it  is  conclusive.  .  .  . 
But  I  think  the  fair  conclusion  is,  that  they  (the  plaintiff's 
counsel)  feared  to  ask  the  question  in  examining  the  plaintiff 
in  chief,  lest  he  should  answer  that  he  did  not  understand  the 
prospectus  as  meaning  that  there  had  been  an  actual  output 
during  the  last  year,  or  at  least,  that  he  would  not  swear 
that  he  was  influenced  by  his  belief  in  that  statement.  The 
•counsel  for  the  defendants  did  not  choose  on  cross-examina- 
tion to  risk  bringing  .out  of  a  hostile  witness  evidence  which 
his  own  counsel  had  not  brought  out  in  chief.  If  I  am  right 
in  the  opinion  which  I  have  already  expressed,  that  the 
burthen  lay  on  the  plaintiff  to  prove  that  he  was  induced, 
I  think  they  acted  wisely.  If  the  plaintiff  had  made  a  prinia 
facie  case  which  required  affirmative  proof  of  an  answer  from 
the  defendants,  I  think  it  would  be  otherwise. 

I  may  say,  though  it  is  not  necessary  for  the  decision  of 
the  case,  that  I  think,  as  a  matter  of  law,  the  motive  of  the 
person  saying  that  which  he  knows  not  to  be  true  to  another 
with  the  intention  to  lead  him  to  act  on  the  faith  of  the 
statement  is  immaterial.  The  defendants  might  honestly 
believe  that  the  shares  were  a  capital  investment,  and  that 
they  were  doing  the  plaintiff  a  kindness  by  tricking  him  into 
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buying  them.  I  do  not  say  this  is  proved;  but  if  it  were, 
if  they  did  trick  him  into  doing  so,  they  are  civilly  responsible 
as  for  a  deceit. 

Lord  Watson  agreed. 

Lord  Bramwell  held  that  the  statement  was  capable  only 
of  the  meaning  in  which  it  was  untrue,  and  that  the  plaintiff 
had  proved  that  he  had  understood  it  in  that  sense ;  but  that 
it  was  not  proved  that  the  statement  was  fraudulent  on  the 
part  of  the  defendants,  and  that  therefore  the  decision  of  the 
Court  of  Appeal  should  be  affirmed  on  that  ground. 

Appeal  ditmi**ed. 


EFFECT  OF  FRAUD  ON  A  CONTRACT. 

Contract  voidable  but  the  right  to  rescind  is  lost  if  the  parties 
cannot  be  restored  to  their  former  position  or  third  parties 
have  acquired  rights  bond  fide  and  for  value  under  the 
contract. 

OAKES  v.  TURQUAND.    (1867) 
[L.  E.  2  H.  L.  325 ;  36  L.  J.  Ch.  949 ;  16  L.  T.  808.] 

An  appeal  from  an  order  made  by  Malins,  V.C.,  by  which 
the  name  of  Mr.  Oakes  was  ordered  to  be  kept  on  the  register 
of  contributories  to  the  liabilities  of  Overend,  Gurney  &  Co. 
(Limited). 

The  Lord  Chancellor  (Lord  CHELMSFORD)  :  It  is  quite  clear 
that  Oakes  might  originally  have  disaffirmed  the  contract 
and  divested  himself  of  his  shares  (on  the  ground  of  fraudulent 
representations  in  the  prospectus),  and  that  he  never  did  any 
act  to  affirm  it,  nor  was  aware  of  the  true  state  of  the  firm  of 
Overend,  Gurney  &  Co.  at  the  time  of  the  formation  of  the 
new  company  until  after  the  failure.  No  dividend  was  paid 
to  the  shareholders,  and  a  general  meeting  was  called,  the 
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articles  of  association  prescribing  that  the  first  general  meeting 
should  be  held  not  more  than  twelve  nor  less  than  ten  months 
from  the  day  of  incorporation,  and  the  company  having  come 
to  an  end  before  the  twelve  months  had  expired.  Such  was 
the  position  of  Oakes  when  the  order  for  winding  up  the 
company  was  made  on  the  22nd  of  June,  1866.  His  name, 
being  on  the  register  of  shareholders,  was  placed,  as  a  matter 
of  course,  by  the  liquidators,  upon  the  list  of  contributories. 
A  motion  was  made  before  Yice-Chancellor  Malins  to  remove 
his  name  from  the  list,  when  his  Honour  refused  to  make 
any  order,  and  from  that  refusal  the  present  appeal  is  brought. 
The  question  is  one  of  the  highest  importance,  involving 
present  pecuniary  interests  to  an  enormous  extent,  and  calling 
for  a  final  decision  upon  the  relation  to  each  other  of  creditors 
and  shareholders  of  limited  companies  in  every  case  of  a 
winding-up  under  the  Companies  Act,  1862.  On  the  part  of 
the  creditors,  it  is  said  that  every  person  whose  name  is 
found  upon  the  register  at  the  time  when  the  order  for  winding 
up  is  made,  is  a  shareholder,  and  liable  to  contribute  to  the 
payment  of  the  debts  of  the  company  to  the  extent  of  the 
sums  due  upon  his  shares,  unless  he  can  prove  that  his  name 
was  put  upon  the  register  without  his  consent.  On  the  part 
of  the  shareholders,  it  is  contended  that  a  person  who  has 
been  induced  by  fraud  to  enter  into  a  contract  to  take  shares, 
and  whose  name  is  afterwards  placed  upon  the  register,  never 
becomes  a  shareholder,  because  his  agreement,  being  obtained 
by  fraud,  is  of  no  validity.  In  support  of  this  proposition, 
the  words  of  my  noble  and  learned  friend  (Lord  Cranworth), 
in  The  Venezuela  Railway  Company  v.  Kisch  (suj)ra,  p.  255),  were 
cited,  where  he  said,  "  The  case  of  the  respondent  is,  that  he 
never  was  liable,  for  that  he  was  induced  to  take  shares  by 
fraudulent  representations,  which  entitle  him  to  repudiate  and 
treat  as  null  all  which  he  was  induced  to  do."  My  noble  and 
learned  friend  never  meant  to  draw  a  distinction  between  void 
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and  voidable  contracts,  or  to  say  that  an  agreement  obtained 
by  fraud  is  no  agreement  at  all.  The  language  of  my  noble 
and  learned  friend  must  be  understood  in  its  application  to 
the  case  before  him,  in  which  the  respondent,  seeking  relief 
from  the  contract  into  which  he  had  been  drawn  by  fraud,  was 
entitled,  if  he  chose  to  repudiate  it,  to  treat  it  as  null,  and  to 
say  that  he  never  was  a  member.  The  distinction  between 
void  and  voidable  contracts  is  one  which  will  be  found  very 
necessary  to  be  borne  in  mind  when  we  come  to  consider  the 
words  of  the  Companies  Act,  1862,  upon  wrhich  the  question 
of  Oakes's  liability  will  ultimately  turn.  It  is  a  settled  rule  of 
law,  as  Crompton,  J.,  said  in  Clarke  v.  Dickson  (El.  B.  &  El. 
148;  27  L.  J.  B.  Q.  B.  223),  "  that  a  contract  induced  by  fraud 
is  not  void,  but  voidable  only  at  the  option  of  the  party 
defrauded."  If  it  were  otherwise,  if  a  contract  induced  by 
fraud  were  void,  there  would  be  an  end  of  the  question  in  this 
case,  because  a  contract  void  in  itself  can  have  no  valid 
beginning,  and  Oakes  never  would  have  become  a  shareholder 
in  the  company. 

.  .  .  The  case  of  Henderson  v.  the  Royal  British  Bank  (1  El. 
&  B.  356;  26  L.  J.  (N.S.)  Q.  B.  112),  upon  which,  in  his 
judgment,  Malins,  V.C.,  placed  so  much  reliance,  seems  to  me, 
unless  the  law  has  been  altered  by  the  Companies  Act,  1862, 
to  be  an  authority  of  great  weight  against  the  appellant.  Lord 
Campbell,  in  describing  the  attempt  of  a  shareholder  to  relieve 
himself  from  liability  under  similar  circumstances  to  those  in 
which  the  appellant  is  placed,  expressed  his  opinion  in  the 
strongest  language.  He  sai4,  "  It  would  be  monstrous  to  say, 
he  having  become  a  partner  and  a  shareholder,  and  having 
held  himself  out  to  the  world  as  such,  and  having  so  remained 
until  the  concern  stopped  payment,  could,  by  repudiating  the 
shares  on  the  ground  that  he  had  been  defrauded,  make  him- 
self no  longer  a  shareholder,  and  thus  get  rid  of  his  liability 
to  the  creditors  of  the  bank,  who  had  given  credit  to  it  on  the 
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faith  that  he  was  a  shareholder."  The  decision  in  this  case 
was  considered  so  satisfactory  that  it  was  followed  by  the 
Court  of  Common  Pleas  and  by  the  Court  of  Exchequer,  with- 
out anything  more  being  said  in  either  Court  than  an  expression 
of  acquiescence  in  the  judgment. 

The  real  question  in  this  appeal  is,  whether  the  Companies 
Act  of  1862  has  placed  a  shareholder  on  such  a  different  footing 
from  that  on  which  he  stood  at  the  time  of  the  decision  in 
Henderson  v.  the  Royal  British  Bank,  that,  his  name  being  upon 
the  register  when  the  order  for  winding  up  is  made,  it  is 
competent  to  him  to  defend  himself  against  his  primd  facie 
liability  to  contribute,  by  alleging  and  proving  that  he  was 
induced  by  fraud  to  become  a  shareholder.  There  are  very 
few  sections  of  the  Act  which  it  will  be  necessary  to  consider. 
By  the  18th  section,  upon  the  registration  of  the  memorandum 
of  association  and  of  the  articles  of  association,  the  registrar 
shall  certify  that  the  company  is  incorporated,  and  in  the  case 
of  a  limited  company  that  the  company  is  limited;  the 
subscribers  of  the  memorandum  of  association,  together  with 
such  other  persons  as  may  from  time  to  time  become  members 
of  the  company,  shall  thereupon  be  a  body  corporate,  &c.,  but 
with  such  liability  on  the  part  of  the  members  to  contribute 
to  the  assets  of  the  company  in  the  event  of  the  same  being 
wound  up  as  is  hereafter  mentioned.  The  38th  section  is 
here  referred  to,  which,  among  the  qualifications  of  the  liabilities 
of  contributories,  provides  that  in  the  case  of  a  company  limited 
by  shares  no  contribution  shall  be  required  from  any  member 
exceeding  the  amount  (if  any)  unpaid  on  the  shares  in  respect 
of  which  he  is  liable  as  a  present  or  past  member.  By  the 
'23rd  section,  every  person  who  has  agreed  to  become  a  member 
of  the  company  under  this  Act,  and  whose  name  is  entered  on 
the  register  of  members,  shall  be  deemed  to  be  a  member  of 
the  company.  And  by  section  76,  the  term  "  contributory  " 
shall  mean  every  person  liable  to  contribute  to  the  assets  of  a 
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company  under  this  Act  in  the  event  of  the  same  being  wound 
up.  The  result  of  these  provisions  of  the  Act  is,  that  a  con- 
tributory is  a  person  who  has  agreed  to  become  a  member  of 
the  company,  and  whose  name  is  upon  the  register.  Did  the 
appellant  then  agree  to  become  a  member  ?  His  counsel 
answer  this  question  in  the  negative,  because  they  say  that  a 
person  who  is  induced  by  fraud  to  enter  into  an  agreement 
cannot  be  said  to  have  agreed,  the  word  "agreed"  meaning 
having  entered  into  a  binding  agreement.  But  this  is  a  fallacy. 
The  consent  of  the  will  which  constitutes  the  agreement  is  one 
thing,  the  motive  and  inducement  to  give  that  consent  is 
another  and  different  thing.  An  agreement  induced  by  fraud 
is  certainly  in  one  sense  not  a  binding  agreement,  as  it  is 
entirely  at  the  option  of  the  person  defrauded  whether  he  will 
be  bound  by  it  or  not.  In  the  present  case,  if  the  company 
formed  on  the  basis  of  the  partnership  of  Overend,  Gurney 
&  Co.  had  realised  the  expectations  held  out  by  the  prospectus, 
the  appellant  would  probably  have  retained  his  shares,  as  he 
would  have  had  an  undoubted  right  to  do.  When  the  order 
for  winding  up  came,  and  found  him  with  the  shares  in  his 
possession,  and  his  name  upon  the  register,  the  agreement 
was  a  subsisting  one.  How  could  it  then  be  said  that  he  was 
not  a  person  who  had  agreed  to  become  a  member  ?  To  hold 
otherwise  would  be  to  disregard  the  established  distinction 
between  void  and  voidable  contracts. 

Lord  CKANWOKTH  agreed :  It  was  strongly  impressed  upon 
us  that  a  decision  against  Mr.  Oakes  would  be  at  variance  with 
the  case  of  The  Venezuela  Railway  Company  v.Kisch,  decided  in 
this  House  a  few  months  since.  But  there  is  no  inconsistency 
between  the  two  decisions.  The  question  there  was  not  one  in 
which  creditors  were  concerned.  It  was  the  case  of  a  person 
seeking  against  a  company  to  be  relieved  from  a  contract  which 
he  had,  by  fraudulent  representations  of  that  company,  been 
induced  to  enter  into.  This  House  held,  conformably  with 
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the  decision  of  the  Lords  Justices,  considering  the  fraud  to  be 
established,  that  the  company  could  not  compel  the  person  thus 
deceived  to  retain  the  shares  which  he  had  thus  been  fraudu- 
lently induced  to  purchase.  This  decision  proceeded  upon  the 
grounds  of  obvious  justice  and  good  sense,  on  which  Courts, 
both  of  law  and  equity,  including  this  House,  have  of  late 
frequently  acted.  But  it  has  no  bearing  on  a  question  between 
the  shareholders  and  creditors. 
Lord  Colonsay  agreed. 

Orders  appealed  from  affirmed  ;  appeal 
dismissed  with  costs. 


BABCOCK  AND   OTHERS  v.   LAWSON  AND 
ANOTHER.    (1880) 

[5  Q.  B.  D.  284 ;  42  L.  T.  289 ;  49  L.  J.  Q.  B.  408.] 

D.  &  Co.  deposited  certain  goods  with  the  plaintiffs  as 
security  for  an  advance ;  they  afterwards  obtained  possession 
of  the  goods  by  fraudulently  representing  to  the  plaintiffs  that 
they  had  sold  them  to  the  defendants,  and  would  hand  over  to 
the  plaintiffs  the  money  to  be  received  in  payment.  D.  &  Co. 
obtained  an  advance  from  the  defendants,  and  deposited  the 
goods,  with  a  power  of  sale,  with  them. 

Held,  affirming  the  judgment  of  the  Queen's  Bench  Division, 
that  as  the  plaintiffs  had  parted  with  their  special  property 
in  the  goods  to  D.  &  Co.,  they  could  not  recover  them  in  an 
action  from  the  defendants,  who  had  obtained  them  bond  jlde 
and  for  a  good  consideration. 

BKAMWELL,  L.J. :  This  is  a  very  plain  case.  The  action 
is  only  maintainable  by  the  plaintiffs  in  respect  of  the  property 
they  have  in  the  goods.  The  defendants  have  entered  into  no 
contract  with  them.  The  plaintiffs  had  only  a  special  property 
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as  pledgees,  that  property  they  gave  up  under  a  fraud,  and  had 
the  pledgers  still  retained  the  goods,  they  could  have  resumed 
them.  They  might  have  said,  You  the  pledgors  have  got  these 
goods  by  a  fraud,  and  our  special  property  in  them  is  not  divested ; 
but  they  cannot  say  that  against  a  person  who  has  obtained 
possession  of  them  from  the  pledgors  bond  fide.  The  case  is 
somewhat  analogous  to  that  where  a  person  is  induced  to  part 
with  his  goods  by  fraud,  the  contract  is  voidable  and  he  can 
recover  back  the  goods,  but  if  the  person  who  has  fraudulently 
obtained  the  goods  part  with  them  to  a  bond  fide  purchaser, 
the  purchaser  can  hold  the  property  against  the  person 
defrauded.  By  analogy,  the  plaintiffs  cannot  recover  in  this 
case. 

Baggallay  and  Thesiger,  L.JJ.,  concurred. 

Judgment  affirmed. 

NOTE. — The  contract  being  voidable  only,  it  may  be  affirmed  by 
the  party  defrauded.  Once  he  has  elected  to  affirm,  tbe  right  to 
rescind  is  lost.  The  omission  to  repudiate  within  a  reasonable 
time  of  obtaining  knowledge  of  tbe  fraud  "  will  furnish  evidence 
that  he  has  determined  to  affirm  tbe  contract ;  and  when  tbe  lapse 
of  time  is  great,  it  probably  would  in  practice  be  treated  as  con- 
clusive evidence  to  show  that  he  bas  so  determined.  But  we 
cannot  see  any  principle  for  saying  tbat  tbe  mere  fact  that  one  who 
is  a  party  to  the  fraud  bas  issued  a  writ  and  commenced  an  action 
before  the  rescission,  is  sucb  a  cbange  of  position  as  would  preclude 
the  defrauded  party  from  exercising  bis  election  to  rescind.  Neither 
can  we  see  tbe  principle  or  discover  tbe  authority  for  saying  tbat 
it  is  necessary  tbat  tbere  sbould  be  a  declaration  of  bis  intention 
to  rescind  prior  to  tbe  claim "  (see  judgment  of  tbe  Ex.  Ch.  in 
Clougli  v.  London  &  North- Western  Railway,  L.  E.  7  Ex.  at  p.  35). 
Whether  the  contract  be  rescinded  or  affirmed,  an  action  exdelicto 
lies  against  tbe  wrongdoer  for  tbe  damage  legally  resulting  from 
the  fraud.  (See  Pasley  v.  Freeman ,  3  Term  Eeports  51,  or  Kenny's 
Cases  on  Torts,  p.  473.)  But  a  sbarebolder  cannot  remain  a 
member  of  a  company  and  sue  tbe  company  or  liquidator  for 
damages  (Houldsworth  v.  City  of  Glasgow  Bank,  L.  E.  5  A.  C.  317).. 
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"  Such  an  action  of  damages  as  the  present  is  really  not  against 
the  corporation  as  an  aggregate  body,  but  is  against  all  the  members 
of  it  except  one,  viz.  the  pursuer.  If  the  fraud  were  imputable  to 
them  it  must  on  the  same  principle  be  imputable  to  the  pursuer 
himself  so  long  as  he  remains  a  shareholder ;  and  they  are  no  more 
liable  for  consequences  of  fraudulent  or  other  wrongful  acts  of  the 
companies'  agent  than  he  is  "  (see  per  Lord  Selborne,  at  p.  329). 


C.   UNDUE   INFLUENCE. 

A  contract  procured  by  undue  influence  is  voidable  and  not 
void.  Ratification  may  be  presumed  from  conduct  after 
the  influence  has  ceased  to  exist. 

ALLCARD   v.  SKINNER.    (1887) 
[36  Ch.  D.  145  ;  56  L.  J.  Ch.  1052 ;  57  L.  T.  61.] 

The  plaintiff,  in  1868,  at  the  age  of  twenty-seven,  became 
an  associate  of  a  sisterhood  upon  the  introduction  of  N,  her 
spiritual  director.  She  was  afterwards  a  postulant,  then  a 
novice,  and  then  a  professed  sister,  and  so  continued  until 
1879,  when  she  left.  During  her  stay  she  made  various  gifts 
of  property  to  a  large  amount  to  the  defendant,  the  lady 
superior  of  the  sisterhood,  for  the  purposes  of  the  sisterhood, 
all  of  which  gifts  had  been  expended  thereon  except  two  sums 
of  railway  stock,  which  remained  in  the  defendant's  name. 
The  rules  of  the  sisterhood  enjoined  implicit  obedience,  and 
forbade  members  from  taking  advice  of  externs  without  the 
superior's  leave.  The  plaintiff  did  not  claim  a  return  of  her 
property  until  1884,  and  the  action  was  commenced  in  1885. 

The  Court  on  the  evidence  was  satisfied  that  she  had  entered 
the  sisterhood  of  her  own  free  will — that  no  pressure  other 
than  that  of  the  vows  and  rules  was  brought  to  bear  upon  her, 
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and  that  there  was  an  entire  absence  of  deception  or  unfair 
dealing  on  the  part  of  N  and  the  defendant. 

Held,  by  the  Court  of  Appeal  (the  claim  being  on  the  appeal 
limited  to  the  two  sums  of  stock  standing  in  the  name  of  the 
defendant),  that  the  case  fell  within  the  principle  of  the  cases 
in  which  the  Court  raises  the  presumption  of  undue  influence 
by  the  donee  over  the  donor  from  the  relations  subsisting 
between  the  donor  and  donee  at  or  shortly  before  the  execution 
of  the  gift,  and  that  the  claim  of  the  plaintiff,  so  limited,  was 
enforceable.  But  held  by  Lindley,  L.J.,  and  Bowen,  L.J. 
(dissentients  Cotton,  L.J.),  that  the  conduct  of  the  plaintiff  in 
delaying  to  make  the  claim  from  1879  to  1884,  whether 
amounting  in  law  to  acquiescence  or  laches,  or  to  an  election 
not  to  avoid  a  voidable  transaction,  or  to  a  ratification  or  con- 
firmation of  her  gifts,  disentitled  her  to  recover  the  stock, 
although  still  standing  in  the  name  of  the  defendant  and 
unapplied. 

COTTON,  L.J. :  The  question  is — does  the  case  fall  within  the 
principles  laid  down  by  the  decisions  of  the  Court  of  Chancery 
in  setting  aside  voluntary  gifts  executed  by  parties  who  at  the 
time  were  under  such  influence  as,  in  the  opinion  of  the  Court, 
enabled  the  donor  afterwards  to  set  the  gift  aside?  These 
decisions  may  be  divided  into  two  classes.  First,  where  the 
Court  has  been  satisfied  that  the  gift  was  the  result  of  in- 
fluence expressly  used  by  the  donee  for  the  purpose.  Secondly, 
where  the  relations  between  the  donor  and  donee  have  at  or 
shortly  before  the  execution  of  the  gift  been  such  as  to  raise  a 
presumption  that  the  donee  had  influence  over  the  donor.  In 
such  a  case  the  Court  sets  aside  the  voluntary  gift,  unless  it 
is  proved  that  in  fact  the  gift  was  the  spontaneous  act  of 
the  donor,  acting  under  circumstances  which  enabled  him  to 
exercise  an  independent  will,  and  which  justify  the  Court  in 
holding  that  the  gift  was  the  result  of  a  free  exercise  of  the 
donor's  will.  The  first  class  of  cases  may  be  considered  as 
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depending  on  the  principle  that  no  one  shall  be  allowed  to 
retain  any  benefit  arising  from  his  own  fraud  or  wrongful  act. 
In  the  second  class  of  cases  the  Court  interferes,  not  on  the 
ground  that  any  wrongful  act  has  in  fact  been  committed  by 
the  donee,  but  on  the  ground  of  public  policy,  and  to  prevent 
the  relations  which  existed  between  the  parties  and  the  in- 
fluence arising  therefrom  being  abused. 

Both  the  defendant  and  Mr.  Nihill  have  stated  that  they 
used  no  influence  to  induce  the  plaintiff  to  make  the  gift  in 
question,  and  there  is  no  suggestion  that  the  defendant  acted 
from  any  selfish  motive,  and  it  cannot  be  contended  that  the 
case  comes  under  the  first  class  of  decisions  to  which  I  have 
referred.  The  question  is  whether  the  case  comes  within  the 
principle  of  the  second  class,  and  I  am  of  opinion  that  it  does. 
At  the  time  of  the  gift  the  plaintiff  was  a  professed  sister,  and, 
as  such,  bound  to  render  absolute  submission  to  the  defendant 
as  superior  of  the  sisterhood.  She  had  no  power  to  obtain 
independent  advice,  she  was  in  such  a  position  that  she  could 
not  freely  exercise  her  own  will  as  to  the  disposal  of  her  pro- 
perty, and  she  must  be  considered  as  being  (to  use  the  words  of 
Lord  Justice  Knight-Bruce  in  Wright  v.  Vandei'plank  (25  L.  J. 
Ch.  753)),  "not  in  the  largest  and  amplest  sense  of  the  term, 
not  in  mind  as  well  as  person,  an  entirely  free  agent."  We 
have  nothing  to  do  with  the  plaintiff's  reasons  for  leaving  the 
sisterhood ;  but  in  my  opinion,  when  she  exercised  her  legal 
right  to  do  this,  she  was  entitled  to  recover  so  much  of  the 
fund  transferred  by  her  as  remained  in  the  hands  of  the 
defendant,  on  the  ground  that  it  was  property  the  beneficial 
interest  in  which  she  had  never  effectually  parted  with. 

.  .  .  But  it  is  contended,  and  Mr.  Justice  Kekewich  decided 
against  the  plaintiff  on  this  ground,  that  she  had  competent 
advice,  that  of  her  brother,  before  she  joined  the  sisterhood, 
and  that  she  then  formed  the  resolution  (as  Mr.  Nihill  stated 
in  his  evidence)  to  give  everything  to  the  sisterhood,  and  that 
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this  prevents  the  subsequent  transfer  being  set  aside.  In  my 
opinion,  even  if  there  were  evidence  that  she  had,  before  she 
joined  the  sisterhood,  advice  on  the  question  of  how  she  should 
deal  with  her  property,  that  would  not  be  sufficient.  The 
question  is,  I  think,  whether  at  the  time  when  she  executed 
the  transfer  she  was  under  such  influences  as  to  prevent  the 
gift  being  considered  as  that  of  one  free  to  determine  what 
should  be  done  with  her  property.  No  reliance  can  be  placed 
on  the  promise  made  to  Mr.  Nihill.  This  could  not  be  enforced, 
and  did  not  in  any  way  bind  her  in  law,  or  pass  the  property ; 
and  the  title  of  the  defendant  depends  solely  on  the  transfer 
made  in  1874.  In  my  opinion,  when  the  plaintiff  left  the 
sisterhood  in  1879,  she  was  entitled  to  set  aside  the  transfer, 
and  to  have  re-transferred  to  her  the  fund  still  held  by  the 
defendant.  Has  she  lost  this  right  by  delay  ? 

...  Is  the  delay  (and  in  this  case  it  was  very  great)  of  itself 
sufficient  to  deprive  the  plaintiff  of  her  right  to  the  fund 
now  in  the  defendant's  hands?  The  defendant  has  not  pleaded 
the  Statute  of  Limitations,  and  I  do  not  suggest  that  she  could 
successfully  have  done  so.  In  cases  where  the  fact  of  influence 
depends  on  the  result  of  conflicting  evidence,  delay  must  be 
important,  but  it  cannot  be  disputed  that  the  plaintiff  was  in  a 
state  which  necessarily  subjected  her  to  a  powerful  influence. 
...  I  understand  that  Mr.  Justice  Kekewich  did  not  discredit 
her  evidence  as  to  the  time  when  she  first  was  informed  of  her 
right  to  set  aside  the  gifts  to  the  defendant,  and  I  think  that 
we  ought  to  hold  that  she  did  not  till  long  after  1879  know 
her  rights. 

The  delay  which  has  occurred  since  1879  is,  I  think,  a 
defence  against  any  claim  on  behalf  of  the  plaintiff  to  the 
dividends  on  the  stock  now  in  the  name  of  the  defendant  before 
the  commencement  of  the  action.  But  in  my  opinion  it  is  no 
defence  as  regards  the  stock  remaining  in  the  hands  of  the 
defendant  and  the  dividends  accrued  since  the  commencement 
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of  the  action.  At  the  time  when  the  plaintiff  left  the  sister- 
hood in  1879  that  stock  was  property  which  the  plaintiff  was 
entitled  to  claim,  as  being  held  by  the  defendant  in  trust  for 
her.  The  delay  in  this  case  does  not,  in  my  opinion,  amount 
to  evidence  that  the  plaintiff  recognised  the  gift  as  her  own 
spontaneous  act,  and  in  my  opinion  it  cannot  be  relied  upon 
as  having  deprived  the  defendant  of  any  evidence  in  her  favour 
which  could  have  been  adduced  if  the  plaintiff  had  brought  her 
action  shortly  after  she  left  the  sisterhood. 

LINDLEY,  L..J. :  The  doctrine  relied  upon  by  the  appellant 
is  the  doctrine  of  undue  influence  expounded  and  enforced 
in  Huguenin  v.  Basely  (14  Ves.  273)  and  other  cases  of  that 
class.  These  cases  may  be  subdivided  into  two  groups,  which, 
however,  often  overlap. 

First,  there  are  the  cases  in  which  there  has  been  some 
unfair  and  improper  conduct,  some  coercion  from  outside, 
some  overreaching,  some  form  of  cheating,  and  generally, 
though  not  always,  some  personal  advantage  obtained  by  a 
donee  placed  in  some  close  and  confidential  relation  to  the 
donor.  The  evidence  does  not  bring  this  case  within  this 
group. 

The  second  group  consists  of  cases  in  which  the  position 
of  the  donor  with  respect  to  the  donee  has  been  such  that 
it  has  been  the  duty  of  the  donee  to  advise  the  donor  or 
even  to  manage  his  property  for  him.  In  such  cases  the 
Courts  throw  upon  the  donee  the  burden  of  proving  that  he 
has  not  abused  his  position,  and  of  proving  that  the  gift 
made  to  him  has  not  been  brought  about  by  any  undue 
influence  on  his  part. 

...  I  have  not  been  able  to  find  any  case  in  which  a  gift 
has  been  set  aside  on  the  ground  of  undue  influence  which 
does  not  fall  within  one  or  other  or  both  of  the  groups  above 
mentioned.  Nor  can  I  find  any  authority  which  actually 
covers  the  present  case.  But  it  does  not  follow  that  it 
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is  not  reached  by  the  principle  on  which  the  Court  has 
proceeded  in  dealing  with  the  cases  which  have  already  called 
for  decision.  They  illustrate,  but  do  not  limit,  the  principle 
applied  to  them. 

The  principle  must  be  examined.  What  then  is  the 
principle  ?  Is  it  that  it  is  right  and  expedient  to  save  persons 
from  the  consequences  of  their  own  folly?  or  is  it  that  it 
is  right  and  expedient  to  save  them  from  being  victimised 
by  other  people?  In  my  opinion  the  doctrine  of  undue 
influence  is  founded  upon  the  second  of  these  two  principles- 
Courts  of  equity  have  never  set  aside  gifts  on  the  ground 
of  the  folly,  imprudence,  or  want  of  foresight  on  the  part  of 
donors.  The  Courts  have  always  repudiated  any  such 
jurisdiction.  On  the  other  hand,  to  protect  people  from 
being  forced,  tricked,  or  misled  in  any  way  by  others  into 
parting  with  their  property,  is  one  of  the  most  legitimate 
objects  of  all  laws ;  and  the  equitable  doctrine  of  undue 
influence  has  grown  out  of,  and  been  developed  by,  the 
necessity  of  grappling  with  insidious  forms  of  spiritual  tyranny 
and  with  the  infinite  varieties  of  fraud. 

As  no  Court  has  ever  attempted  to  define  fraud,  so  no  Court 
has  ever  attempted  to  define  undue  influence,  which  includes 
one  of  its  many  varieties.  Ths  undue  influence  which 
Courts  of  equity  endeavour  to  defeat  is  the  undue  influence 
of  one  person  over  another — not  the  influence  of  enthusiasm 
on  the  enthusiast  who  is  carried  away  by  it,  unless  indeed 
such  enthusiasm  is  itself  the  result  of  external  undue  influence. 
But  the  influence  of  one  mind  over  another  is  very  subtle,  and 
of  all  influences  religious  influence  is  the  most  dangerous 
and  the  most  powerful,  and  to  counteract  it  Courts  of  equity 
have  gone  very  far.  They  have  not  shrunk  from  setting 
aside  gifts  made  to  persons  in  a  position  to  exercise  undue 
influence  over  the  donors,  although  there  has  been  no  proof 
of  the  actual  exercise  of  such  influence ;  and  the  Courts  have 
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done  this  on  the  avowed  ground  of  the  necessity  of  going  this 
length  in  order  to  protect  persons  from  the  exercise  of  such 
influence  under  circumstances  which  render  proof  of  it 
impossible.  The  Courts  have  required  proof  of  its  non- 
exercise,  and,  failing  that  proof,  have  set  aside  gifts  otherwise 
unimpeachable. 

...  I  believe  that  in  this  case  there  was  in  fact  no  unfair  or 
undue  influence  brought  to  bear  upon  the  plaintiff  other  than 
such  as  inevitably  resulted  from  the  training  she  had 
received,  the  promise  she  had  made,  the  vows  she  had  taken, 
and  the  rules  to  which  she  had  submitted  herself.  But  her 
gifts  were  in  fact  made  under  a  pressure  which,  while  it 
lasted,  the  plaintiff  could  not  resist,  and  were  not,  in  my 
opinion,  past  recall  when  that  pressure  was  removed.  When 
the  plaintiff  emancipated  herself  from  the  spell  by  which 
she  was  bound  she  was  entitled  to  invoke  the  aid  of  the 
Court  in  order  to  obtain  the  restoration  from  the  defendant 
of  so  much  of  the  plaintiff's  property  as  had  not  been  spent  in 
accordance  with  the  wishes  of  the  plaintiff,  but  remained  in 
the  hands  of  the  defendant.  The  plaintiff  now  demands  no 
more. 

I  proceed  to  consider  the  second  point,  whether  it  is  too  late 
for  the  plaintiff  to  invoke  the  assistance  of  the  Court.  More 
than  six  years  had  elapsed  between  the  time  when  the  plaintiff 
left  the  sisterhood  and  the  commencement  of  the  present 
action.  The  action  is  not  one  of  those  to  which  the  Statute 
of  Limitations  in  terms  applies,  nor  is  that  statute  pleaded. 
But  this  action  very  closely  resembles  an  action  for  money 
had  and  received,  and  laches  and  acquiescence  are  relied  upon 
as  a  defence,  and  the  question  is  whether  this  defence  ought 
to  prevail.  In  my  opinion  it  ought.  Taking  the  statute 
as  a  guide,  and  proceeding  on  the  principles  laid  down  by  Lord 
Camden  in  Smith  v.  Clay  (3  Bro.  C.C.  639  n),  and  by  Lord 
Redesdale  in  Horcnden  v.  Annesley  (2  8ch.  &  Lef.  607),  the 
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lapse  of  six  years  becomes  a  very  material  element  for 
consideration.  It  is  not,  however,  necessary  to  decide  whether 
this  delay  alone  would  be  a  sufficient  defence  to  the  action. 
The  case  by  no  means  rests  on  mere  lapse  of  time.  There 
is  far  more  than  inactivity  and  delay  on  the  part  of  the 
plaintiff.  There  is  conduct  amounting  to  confirmation  of  her 
gift.  Gifts  liable  to  be  set  aside  by  the  Court  on  the  ground 
of  undue  influence  have  always  been  treated  as  voidable, 
and  not  void.  Moreover,  such  gifts  are  voidable  on  equitable 
grounds  only.  So  long  as  the  relation  between  the  donor 
and  the  donee  which  invalidates  the  gift  lasts,  so  long  is  it 
necessary  to  hold  that  lapse  of  time  affords  no  sufficient 
ground  for  refusing  relief  to  the  donor.  But  this  necessity 
ceases  when  the  relation  itself  comes  to  an  end;  and  if  the 
donor  desires  to  have  his  gift  declared  invalid  and  set  aside, 
he  ought,  in  my  opinion,  to  seek  relief  within  a  reasonable 
time  after  the  removal  of  the  influence  under  which  the  gift 
was  made.  If  he  does  not,  the  inference  is  strong,  and  if 
the  lapse  of  time  is  long,  the  inference  becomes  inevitable 
and  conclusive,  that  the  donor  is  content  not  to  call  the  gift 
in  question,  or,  in  other  words,  that  he  elects  not  to  avoid 
it,  or,  what  is  the  same  thing  in  effect,  that  he  ratifies  and 
confirms  it.  In  this  particular  case  the  plaintiff  considered 
when  she  left  the  sisterhood  what  course  she  should  take, 
and  she  determined  to  do  nothing,  but  to  leave  matters  as 
they  were.  She  insisted  on  having  back  her  will,  but  she 
never  asked  for  her  money  until  the  end  of  five  years  or  so 
after  she  left  the  sisterhood.  In  this  state  of  things  I  can 
only  come  to  the  conclusion  that  she  deliberately  chose  not 
to  attempt  to  avoid  her  gifts,  but  to  acquiesce  in  them,  or, 
if  the  expression  be  preferred,  to  ratify  or  confirm  them. 
I  regard  this  as  a  question  of  fact,  and  upon  the  evidence 
I  can  come  to  no  other  conclusion  than  that  which  I  have 
mentioned.  Moreover,  by  demanding  her  will  and  not  her 
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money,  she  made  her  resolution  known  to  the  defendant. 
It  was  urged  that  the  plaintiff  did  not  know  her  rights  until 
shortly  before  she  asked  for  her  money  back.  But,  in  the 
first  place,  I  am  not  satisfied  that  the  plaintiff  did  not  know 
that  it  was  at  least  questionable  whether  the  defendant  could 
retain  the  plaintiff's  money  if  she  insisted  on  having  it  back. 
In  the  next  place,  if  the  plaintiff  did  not  know  her  rights,  her 
ignorance  was  simply  the  result  of  her  own  resolution  not 
to  inquire  into  them.  She  knew  all  the  facts;  she  was  in 
communication  with  her  present  solicitor  in  1880 ;  his  remark 
that  "  it  was  too  large  a  sum  to  leave  behind  without  asking 
for  it  back  "  was  a  clear  intimation  that  she  ought  to  ask 
for  her  money  back,  and  was  a  distinct  invitation  to  her  to 
consider  her  rights.  She  declined  to  do  so;  she  preferred 
not  to  trouble  about  it.  Under  these  circumstances  it  would, 
in  my  opinion,  be  wrong  and  contrary  to  sound  principle 
to  give  her  relief  on  the  ground  that  she  did  not  know  what 
her  rights  were.  Ignorance  which  is  the  result  of  deliberate 
choice  is  no  ground  for  equitable  relief ;  nor  is  it  an  answer 
to  an  equitable  defence  based  on  laches  and  acquiescence. 
Whether  the  plaintiff's  conduct  amounts  in  point  of  law  to 
acquiescence  or  laches,  or  whether  it  amounts  to  an  election 
not  to  avoid  a  voidable  transaction,  or  whether  it  amounts 
to  a  ratification  or  a  confirmation  of  her  rights,  are  questions 
of  mere  words  which  it  is  needless  to  discuss.  In  my 
judgment,  it  would  not  be  fair  or  right  to  the  defendant  to 
compel  her  now  to  restore  the  money  sought  to  be  recovered 
by  this  appeal. 

BOWBN,  L.J. :  I  need  hardly  say  that  I  feel  great  embarrass- 
ment in  having  to  give  the  casting  voice  in  a  matter  of  such 
great  importance,  when  two  whose  opinions  and  authority  are 
far  greater  than  my  own  differ  in  the  matter.  In  my  view, 
this  appeal  ought  to  be  dismissed,  and  dismissed  on  the  ground 
that  the  time  which  has  elapsed,  though  not  a  bar  in  itself, 
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though  not  amounting  to  ladies  which  disentitles  the  plaintiff 
to  relief,  is  nevertheless,  coupled  with  the  other  facts  of  the 
case,  a  matter  from  which  but  one  reasonable  inference  ought 
to  be  drawn  by  men  of  the  world — namely,  that  the  lady 
considered  her  position  at  the  time,  and  elected  and  chose  not 
to  disturb  the  gift  which  she  then  at  that  moment  felt,  if  she 
had  the  will,  she  had  the  power  to  disturb. 

NOTE. — A  niece,  two  months  after  she  came  of  age  and  after  her 
guardians  had  fully  accounted  to  her,  entered  into  a  voluntary 
security  for  her  uncle,  by  whom  she  had  been  brought  up,  and 
who  was  considered  by  the  Court  as  standing  in  loco  parent^. 

Lord  Langdale,  M.E.,  held  that  there  was  a  presumption  that 
undue  influence  had  been  exercised,  and  that  to  rebut  that 
presumption  the  Court  must  be  satisfied  that  the  promisor  "  is 
placed  in  such  a  position  as  will  enable  him  to  form  an  entirely 
free  and  unfettered  judgment,  independent  altogether  of  any  sort 
of  control."  (Archer  v.  Hudson,  7  Beav.  560.) 


CHAPTER  VI. 
LEGALITY   OF   CONTRACT. 

A  contract  is  illegal  and  void  if  the  subject  matter  or  purpose  is 

(a)  Contrary  to  positive  law. 

[Thus  an  agreement  to  commit  an  indictable  or  any  offence 
or  civil  wrong.~\ 

POPLETT  v.  STOCKDALE.    (1825) 
[E.  &  M.  337;  2  C.  &  P.  198;  31  E.  E.  662.] 

ASSUMPSIT  on  a  special  agreement  to  pay  the  plaintiff  by  a 
bill  of  exchange,  the  balance  of  an  account  for  printing  a 
certain  book  with  counts  for  work  and  labour.  The  plaintiff 
was  the  printer,  and  the  defendant  the  publisher  of  the  work 
in  question.  The  work  was  printed  and  published  in  numbers, 
and  contained  a  history  of  the  amours  of  a  woman  of  pleasure, 
and  of  her  adventures  with  persons  of  rank  and  distinction. 
On  the  covers  of  the  separate  numbers,  several  of  which  were  put 
in  evidence,  were  advertisements  of  obscene  publications,  and 
under  the  title  of  "  Exhibits  "  were  lists  of  the  persons,  anec- 
dotes of  whom  were  to  be  found  in  the  respective  numbers. 

BEST,  C.J.,  said :  I  must  now  take  notice  of  the  character 
of  this  book.  It  professes  to  be  the  history  of  a  common 
prostitute,  and  to  detail  her  real  or  pretended  amours.  I  have 
no  hesitation  in  saying,  that  no  person  who  has  contributed 
his  assistance  to  the  publication  of  such  a  work,  can  recover 
in  a  court  of  justice  any  compensation  for  labour  so  bestowed. 
The  person  who  lends  himself  to  the  violation  of  the  public 
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morals  and  laws  of  the  country,  shall  not  have  the  assistance 
of  those  laws  to  carry  into  execution  such  a  purpose.  It  would  be 
strange  if  a  man  could  be  fined  and  imprisoned  for  doing  that 
for  which  he  could  maintain  an  action  at  law.  Every  one 
who  gives  his  aid  to  such  a  work,  though  as  a  servant,  is 
responsible  for  the  mischief  of  it.  No  man  can  doubt  the 
double  object  of  this  work,  the  corruption  of  youth,  in  the 
first  place  by  the  exhibition  of  licentious  scenes ;  and  the  extor- 
tion of  money  from  exalted  individuals,  by  holding  over  them 
the  fear  of  having  themselves  described  as  persons  of  immoral 
habits.  I  have  no  power  here  to  punish  these  parties,  but  I 
will  not  consent  that  the  plaintiff  shall  have  the  assistance  of 
this  Court  to  obtain  remuneration  for  labour  directed  to  such 
scandalous  purposes.  The  defendant  is  equally  guilty,  but  I 
will  not,  as  Lord  Kenyon  once  said,  sit  here,  to  take  an 
account  between  two  robbers  on  Hounslow  Heath. 

The  plaintiff  was  nonsuited. 

NOTE. — In  an  earlier  case  reported  in  2  C.  &  P.  163  this  defendant 
brought  an  action  on  the  case  against  one  Onwhyn  for  pirating 
this  work. 

ABBOTT,  C.J. :  This  is  a  work  the  law  will  not  protect. 

Brougham  (for  plaintiff)  :  There  are  many  excellent  works  in 
which  objectionable  passages  might  be  found. 

ABBOTT,  C.J. :  The  distinction  between  the  works  you  allude  to 
and  the  present  is  this :  in  those,  although  some  passages  might 
be  found  which  are  of  an  objectionable  nature,  yet  the  general 
tendency  of  those  works  is  good.  Now,  this  work  is  professedly 
bad,  and  cannot  be  defended  in  any  way. 

Nonsuit. 

The  plaintiff  then  moved  for  a  new  trial. 

Abbott,  C.J.,  Bayley,  Holroyd  and  Littledale,  J.J.,  refused. 
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If  a  transaction  is  expressly  prohibited  by  statute  the  grounds 

of  the  prohibition  are  immaterial. 
The  imposition  of  a  penalty  is  primd  facie  equivalent  to  an 

express  prohibition. 

BENSLEY  v.  BIGNOLD.     (1822.) 
[5  B.  &  Aid.  335 ;  24  E.  E.  401.] 

Action  by  printers  to  recover  the  sum  of  <£92  5s.  for  labour 
and  materials  used  in  printing  a  pamphlet.  The  pamphlet 
then  produced  purported  to  be  printed  by  Pinnock  &  Maunder, 
267,  Strand,  and  not  by  the  plaintiffs.  It  was  objected  on  the 
part  of  the  defendant,  that  the  plaintiffs  could  not  recover,  the 
39  George  III.  c.  79,  section  27,  having  enacted,  "  That  every 
person  who  shall  print  any  paper  or  book  whatsoever,  which 
shall  be  meant  or  intended  to  be  published,  shall  print  upon 
the  front  of  every  such  paper,  if  the  same  shall  be  printed  on 
one  side  only,  and  upon  the  first  and  last  leaves  of  every 
paper  or  book  which  shall  consist  of  more  than  one  leaf,  in 
legible  characters,  his  or  her  name,  and  the  name  of  the 
city,  etc.,  and  also  the  name  of  the  street  or  place  in  which 
his  or  her  dwellinghouse  or  usual  place  of  abode  shall  be : 
and  every  person  who  shall  omit  so  to  print  his  name,  etc., 
shall,  for  every  copy  of  such  paper  so  published  or  dispersed 
by  him,  forfeit  and  pay  the  sum  of  £20." 

The  Lord  Chief  Justice  directed  the  jury  to  find  a  verdict 
for  the  plaintiff  with  liberty  to  the  defendant  to  move  to  enter 
a  nonsuit.  A  rule  nisi  for  that  purpose  having  been  obtained, 

Scarlett  and  F.  Pollock  now  showed  cause. 

It  is  a  well-established  rule  that  where  an  Act  creates  a  new 
offence  by  prohibiting  which  was  lawful  before,  and  gives  a 
specific  remedy  against  such  new  offence,  that  remedy  must 
be  pursued.  The  omission  to  insert  the  name  was  not  an 
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offence  at  common  law.  It  was  made  so  by  statute,  which 
contains  no  general  prohibitory  clause,  but  a  particular  clause, 
which  is  not  prohibitory,  specifying  a  particular  remedy. 

Besides,  in  this  case  a  great  part  of  the  plaintiff's  demand 
arises  in  respect  of  the  paper  provided  by  them  for  printing, 
and  for  that,  at  all  events,  they  are  entitled  to  recover. 

Gurney,  contra,  was  stopped  by  the  Court. 

ABBOTT,  C.J. :  I  am  of  opinion,  that  the  rule  for  entering  a 
nonsuit  must  be  made  absolute.  Where  a  statute  directs  a 
particular  thing  to  be  done,  it  must  be  done.  And  if  there  be 
an  omission  to  do  the  thing  required,  it  is  not  any  excuse  that 
the  party  did  not  intend  to  commit  a  fraud.  That  is  a  rule 
generally  acted  upon  in  the  Exchequer,  in  cases  arising  out  of 
the  breach  of  the  revenue  laws,  by  which  particular  things  are 
directed  to  be  done  or  omitted.  The  object  of  the  39  George  III. 
c.  79  manifestly  was  to  ascertain,  first,  who  the  printer  of  every 
publication  is;  and  secondly,  through  him  to  ascertain  the 
author.  The  27th  section  of  that  statute  requires,  that  every 
person  who  shall  print  any  paper  or  book,  shall  print  upon 
the  first  and  last  leaves  of  such  paper  or  book  his  or  her 
name  (not  the  name  of  any  employer),  and  the  name  of  his 
or  her  place  of  residence.  The  statute  therefore  contains  a 
positive  direction,  that  the  name  shall  be  so  printed.  Here, 
that  has  not  been  done,  and  the  omission  to  print  the  name 
was  a  direct  violation  of  the  statute.  And  I  am  of  opinion, 
that  a  party  cannot  be  permitted  to  sue  either  for  work  and 
labour  done  or  for  materials  provided,  where  the  whole  com- 
bined forms  one  entire  subject  matter,  made  in  direct  violation 
of  the  provisions  of  an  Act  of  Parliament.  The  rule  for 
entering  a  nonsuit  must  therefore  be  made  absolute. 

BAYLEY,  J. :  Where  a  provision  is  enacted  for  public 
purposes,  I  think  that  it  makes  no  difference  whether  the 
thing  be  prohibited  absolutely  or  only  under  a  penalty.  The 
public  have  an  interest  that  the  thing  shall  not  be  done,  and 
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the  objection  in  this  case  must  prevail,  not  for  the  sake  of  the 
defendant,  but  for  that  of  the  public. 

BEST,  J. :  The  distinction  between  mala  prohibita  and  mala 
in  sc  has  been  long  since  exploded.  It  was  not  founded  upon 
any  sound  principle,  for  it  is  equally  unfit  that  a  man  should 
be  allowed  to  take  advantage  of  what  the  law  says  he  ought 
not  to  do,  whether  the  thing  be  prohibited  because  it  is 
against  good  morals,  or  whether  it  be  prohibited  because  it 
is  against  the  interest  of  the  State. 

Holroyd,  J.,  agreed. 


If  the  intention  of  the  legislature  is  simply  that  the  agreement 
shall  not  be  enforced,  the  contract  is  void,  but  not  illegal, 
and  collateral  transactions  are  not  unlawful. 

HYAMS  v.  STUART  KING.    (1908) 
[2  K.  B.  696  ;  77  L.  J.  K.  B.  796.] 

The  plaintiff  and  defendant  were  bookmakers,  and  had 
betting  transactions  together,  which  resulted  in  the  defendant 
giving  the  plaintiff  a  cheque  for  the  amount  of  bets  lost  to  him. 
At  the  request  of  the  defendant  the  cheque  was  held  over  by 
the  plaintiff  for  a  time. 

Subsequently  a  fresh  verbal  agreement  was  come  to  between 
the  parties,  by  which,  in  consideration  of  the  plaintiff  holding 
over  the  cheque  for  a  further  time  and  refraining  from  declar- 
ing the  defendant  a  defaulter  and  thereby  injuring  him  with 
his  customers,  the  defendant  promised  to  pay  in  a  few  days. 

Held,  by  Sir  Gorell  Barnes,  President,  and  Farwell,  L.J. 
(Fletcher  Moulton,  L.J.,  dissenting),  that  the  forbearance 
to  declare  the  defendant  a  defaulter  constituted  a  good 
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consideration  for  a  new  agreement,  and  that  the  plaintiff  was 
entitled  to  recover. 

Sir  GORELL  BARNES,  President :  It  is  clear  that  the  action 
could  not  have  been  brought  on  the  cheque,  which  was  given 
for  an  illegal  consideration,  and  it  was  not  suggested  that  it 
could  be  maintained  on  an  account  stated  between  the  parties, 
and  therefore,  in  order  to  recover,  the  plaintiff  had  to  rely  upon 
some  cause  of  action  other  than  the  two  which  I  have  just 
mentioned. 

The  contention  of  the  plaintiff  was  that  he  could  show  on 
the  facts  above  stated  a  cause  of  action  entirely  independent 
of  the  cheque  and  bet — that  is  to  say,  one  of  a  promise  for 
good  and  fresh  consideration  to  pay  the  balance  claimed  by 
the  plaintiff,  whereas  the  defendant  contended  that  the  bets, 
being  in  respect  of  gaming  transactions,  were  void ;  that  the 
cheque  was  given  for  an  illegal  consideration,  and  that  no 
independent  good  consideration  can  be  shown  which  would 
support  an  action  on  a  promise  to  pay  the  plaintiff  his  claim. 
Now,  according  to  my  view,  the  result  of  the  case  depends 
upon  what  is  the  true  contract  to  be  gathered  from  the  circum- 
stances which  were  stated  in  evidence,  and  upon  the  law  ap- 
plicable to  such  a  contract.  It  is  clear  that  the  original 
bets,  which  were  wagers  on  horse  racing,  were  void  under 
the  statute  8  &  9  Viet.  c.  109,  s.  18,  and  that  the  cheque 
must,  by  the  operation  of  the  statute  9  Anne,  c.  14  (which 
was  held  in  Goodburn  v.  Marley  ([1742]  2  Str.  1159),  and 
in  other  cases,  the  last  of  them  being  Wool/  v.  Hamilton 
([1898]  2  Q.  B.  337),  to  apply  to  horse  racing),  and  the  statute 
5  &  6  Will.  IV.  c.  41,  s.  1,  be  deemed  and  taken  to  have  been 
made  and  given  for  an  illegal  consideration,  and  the  decision, 
as  it  at  present  stands,  is  based  upon  the  view  that  there  is  a 
new  contract  not  tainted  with  illegality  which  affects  the 
cheque,  but  founded  upon  independently  good  consideration. 

The  arguments   on  the  appeal  were   based   upon  certain 
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authorities  which  were  cited,  but  the  case,  in  my  opinion, 
requires  consideration  on  broader  lines  than  merely  examin- 
ing those  cases.  I  will,  however,  refer  first  to  these  cases. 
[The  learned  President  then  referred  to  Bubb  v.  Yelverton 
(L.  R.  9  Eq.  471 ;  39  L.  J.  Ch.  428)  ;  In  re  Brown  [(1904] 
2  K.  B.  133  ;  73  L.  J.  K.  B.  446)  ;  Chapman  v.  Franklin  (21 
T.  L.  R.  515) ;  and  Goodson  v.  Baker  (24  T.  L.  R.  338),  and 
continued]— 

These  cases,  so  far  as  they  go,  support  the  plaintiffs  case, 
for,  although  they  differ  in  details,  there  is  the  broad  point 
running  through  them,  that  while  the  plaintiff  cannot  sue  for 
the  recovery  of  money  won  by  him  by  betting,  nor  on  a  bond, 
bill,  note,  or  cheque  given  to  pay  the  money  lost,  he  can  sue 
upon  a  new  contract  not  tainted  with  illegality,  and  made 
for  good  consideration,  if  he  can  prove  such  a  contract.  I 
think  that  there  was,  on  the  evidence  in  this  case,  a  new 
contract  in  fact,  and  that  the  true  contract  to  be  gathered 
from  that  evidence  was  that  in  consideration  that  the  plaintiff 
would  give  the  defendants  a  reasonable  time  within  which  to- 
pay  the  amount  which  the  defendants  ought  to  have  paid  him 
on  November  4,  and  would  forbear  to  declare  them  defaulters 
if  they  paid  within  that  further  tune,  they  would,  pay  him  on 
or  before  the  expiration  of  that  time  the  amount  which  both 
parties  considered  was  due  to  the  plaintiff  in  honour,  though 
not  by  law.  The  real  questions  would  therefore  appear  to  be 
— First,  whether  the  new  contract  was  itself  one  which  falls, 
within  the  provisions  of  the  Gaming  Act,  1845,  section  18 ; 
secondly,  whether  there  was  any  illegality  affecting  that  con- 
tract ;  and  thirdly,  whether  that  contract  was  a  lawful  contract 
founded  on  good  consideration. 

Now,  with  regard  to  the  first  question,  it  may  be  said  that, 
as  the  statute  just  mentioned  provides  that  gaming  and 
wagering  contracts  and  agreements  shall  be  void,  and  that  no 
suit  shall  be  brought  or  maintained  in  any  Court  of  law  or 
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equity  for  recovering  any  sum  of  money  or  valuable  thing 
alleged  to  be  won  upon  any  wager,  or  which  shall  have  been 
deposited  in  the  hands  of  any  person  to  abide  the  event  on 
which  any  wager  shall  have  been  made,  the  contract  which 
it  is  now  sought  to  maintain  was  within  these  provisions ; 
but  when  the  nature  of  the  contract,  as  I  have  stated  it,  is 
considered,  the  contract  does  not,  in  my  opinion,  fall  within 
the  language  nor  the  meaning  of  the  statute. 

In  the  case  of  Bubb  v.  Yelverton   (51    L.  E.  9  Eq.  471 ; 
39  L.  J.  Ch.  428)  the  point  that  the  case  was  within  the  pro- 
visions of  the  Act  was  made,  but  not  upheld.     There  have  also 
been  several  decisions  which  in  effect  tend  to  support  the  view 
that  I  have  just  expressed.     One  of  them  is  the  well-known 
case  of  Read  v.   Anderson  ([1882]    52  L.  J.  Q.   B.  214 ;    10 
Q.  B.  D.  100),  affirmed  on  appeal  by  the  majority  of  the  Court 
(53  L.  J.  Q.  B.  532  ;  13  Q.  B.  D.  779),  where  it  was  held  that 
the  employment  of  an  agent  to  make  a  bet  in  his  own  name  on 
behalf  of  his  principal  might  imply  authority  to  pay  the  bet  if 
lost,  and  in  the  making  of  the  bet  that  authority  might  become 
irrevocable.      Lord  Bowen  expressed  himself  thus  (53  L.  J. 
Q.  B.,  at  p.  535  ;  13  Q.  B.  D ,  at  p.  783)  :  "  I  feel  the  force  of  the 
point  that  the  obligation  to  pay  a  lost  bet  relied  upon  by  the 
plaintiff  is  not  recognised  by  law ;  but  the  plaintiff  lias  placed 
himself  in  a  position  of  pecuniary  difficulty  at  the  defendant's 
request,  who  impliedly  contracted,  I  think,  to  indemnify  him 
from  the   consequences  which  would  ensue  in  the  ordinary 
course  of  his  business  from  the  step  which  he   had   taken. 
There  is  a  great  deal  of  apparent  difficulty  in  this  case,  be- 
cause the  action  relates  to  betting  and  wagering ;  but  the  con- 
tract sued  on  by  the  plaintiff  is  not  a  wagering  contract."     I 
wish  also  to  refer  to  the  cases  of  Beeston  v.  Beeston  ([1875] 
45  L.  J.  Ex.  230;  1  Ex.  D.  13),  and  Bridgerv.  Savage  ([1885] 
54  L.  J.  Q.  B.  464;  15  Q.  B.  D.  363,  366).     In  the  latter  the 
late  Lord  Esher,  M.R.,  in  the  course  of  his  judgment,  said 
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that  "  it  has  been  held  by  the  Courts  on  several  occasions  that 
the  statute  applies  only  to  the  original  contract  made  between 
the  persons  betting."  He  was  not,  of  course,  there  referring 
to  that  part  of  the  statute  which  deals  with  the  case  of  a  stake- 
holder. I  do  not  know  what  cases  Lord  Bsher  had  in  mind, 
but  the  dictum  shows  what  he  thought  himself.  The  case  of 
Read  v.  Anderson  (52  L.  J.  Q.  B.  214;  10  Q.  B.  D.  100)  and 
the  others  I  have  just  referred  to  were  decided  before  the 
Gaming  Act,  1892 ;  but  as  that  statute  does  not,  in  my 
opinion,  apply  to  the  present  case,  the  reasoning  which  is  to 
be  found  in  these  cases  has  a  distinct  bearing  upon  the  con- 
sideration of  the  way  in  which  the  contract  in  the  present  case 
should  be  regarded. 

Coming,  then,  to  the  second  question,  it  is  to  be  observed 
that  there  was  nothing  illegal  in  the  strict  sense  in  making 
the  bets.  They  were  merely  void  under  the  Gaming  Act, 
1845,  and  there  would  have  been  no  illegality  in  paying  them. 
There  is  no  doubt  whatever  about  this.  There  was  also 
nothing  illegal  in  giving  the  cheque,  nor  would  there  have 
been  any  illegality  in  paying  it,  though  the  defendants  could 
not  have  been  compelled  by  the  plaintiff  to  pay  it,  because  by 
statute  it  was  to  be  deemed  and  taken  to  have  been  made  and 
given  for  an  illegal  consideration,  and  therefore  void  in  the 
hands  of  the  plaintiff.  The  statutes  do  not  make  the  giving 
or  paying  of  the  cheque  illegal,  and  impose  no  penalty  for 
so  doing.  Their  effect  and  intention  appear  only,  so  far  as 
material,  to  be  that  gaming  or  wagering  contracts  cannot  be 
enforced  in  a  Court  of  law  or  equity,  and  that  securities  as 
mentioned  in  the  aforesaid  statute  of  5  &  6  Will.  IV.  c.  41, 
s.  1,  which  include  cheques,  are  to  be  deemed  and  taken 
to  be  made  and  given  for  an  illegal  consideration,  the  effect 
of  which  is  that  they  are  unenforceable  except  by  a  bond  fide 
holder  for  value  without  notice. 

The  position,  therefore,  on  November  5  was  that  the  plaintiff 

L.C.  U 
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had  no  right  of  action  against  the  defendant  firm,  who  were 
merely  bound  in  honour  by  the  conventional  code  of  betting 
men  to  meet  their  betting  engagements.  I  am  unable  to  see 
how  a  new  contract  such  as  that  suggested,  if  made  for  good 
consideration,  can  be  said  to  be  illegal.  I  think  it  would 
probably  have  been  different  if  the  bets  were  illegal  and  the 
giving  of  the  cheque  was  an  illegal  act,  for  the  principles  then 
to  be  applied  would  be  those  succinctly  stated  in  the  case 
of  Att.-Gcn.  v.  Hollingworth  ([1857]  27  L.  J.  Ex.  102,  at 
p.  104;  2  H.  &  N.  416,  at  p.  423)  by  Baron  Watson  as 
follows :  "  The  rule  laid  down  in  the  case  of  Simpson  v.  Bloss, 
([1816]  7  Taunt.  246)  is,  that  when  a  demand  connected  with 
an  illegal  transaction  can  be  sued  on  without  the  necessity 
of  having  recourse  to  the  illegal  transaction,  the  plaintiff 
can  maintain  an  action ;  but  wherever  it  is  necessary  to  resort 
to  the  illegal  transaction  to  make  out  a  case  upon  the  new 
security,  the  new  security  cannot  be  enforced."  But  those 
principles  do  not  strictly  apply  to  a  case  where  nothing  pro- 
hibited has  been  done  by  the  parties,  and  the  cheque  and 
the  bets  are  merely  unenforceable  by  the  plaintiff. 

But,  thirdly,  it  may  be  said  that  those  considerations  do  not 
completely  dispose  of  the  case,  and  that  a  contract,  though  not 
positively  prohibited,  may  be  unlawful  either  because  it  is 
immoral — that  is  to  say,  contrary  to  positive  morality  recog- 
nised as  such  by  law — or  because  it  is  against  public  policy, 
and  that  in  such  cases  there  is  not  a  lawful  contract  founded 
on  good  consideration.  It  is  upon  this  that  I  have  felt  some 
difficulty,  for  it  may  be  said  that  the  Courts  ought  not  to 
permit  of  a  claim  being  made  founded  on  the  forbearance 
aforesaid,  because  by  so  doing  a  means  may  be  afforded  of 
evading  the  strict  provisions  of  the  Acts  against  gaming 
and  wagering,  and  of  allowing  pressure  to  be  brought  to 
bear  upon  persons  failing  to  pay  that  which  they  are  under 
absolutely  no  legal  obligation  to  pay,  and  that  to  support  such 
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an  action  as  this  will  prove  generally  mischievous;  but  if 
there  be  no  illegality  nor  unlawfulness  in  the  contract  and 
there  be  good  consideration,  I  cannot  see  on  what  grounds 
it  can  be  suggested  that  the  Courts  could  refuse  to  give 
effect  to  it. 

The  mere  giving  of  time  to  pay  that  which  cannot  be  en- 
forced does  not  amount  to  consideration;  but  apart  from 
questions  of  illegality  and  unlawfulness,  the  second  part  of  the 
alleged  consideration  moving  from  the  plaintiff  would  be 
within  the  ordinary  definition  of  good  consideration  sufficient 
to  ground  an  action. 

Wagers  which  are  not  against  morality,  decency,  or  sound 
policy  were  in  olden  days  allowed  as  the  foundation  of  actions 
at  common  law,  probably  without  sufficient  anticipation  of  the 
results  which  might  follow,  and  later  on  attempts  appear  to 
have  been  made  in  particular  cases  to  find  reasons  for 
refusing  to  enforce  them,  which,  when  the  general  principle 
of  validity  was  assumed,  were  not  of  a  very  sound  character. 
But  although  certain  statutes  have  been  passed,  there  is  no 
statute  declaring  bets  such  as  those  made  by  the  defendant, 
or  the  giving  of  a  cheque  in  payment  thereof,  illegal. 

It  is  necessary  to  avoid  confusion  between  judicial  and 
legislative  functions ;  and  although  there  have  been  cases 
from  which  it  would  seem  as  if  an  almost  unlimited  right  had 
been  claimed  by  the  Courts  of  deciding  cases  according  to  the 
Judge's  views  of  public  policy  for  the  time  being,  there  is  now 
more  precision  in  dealing  with  questions  of  public  policy. 
The  doctrine  by  which  contracts  are  held  void  as  against 
public  policy  must  be  applied  with  caution,  and  care  must  be 
taken  not  to  lay  down  new  principles  of  public  policy  without 
sufficient  warrant.  I  will  only  here  refer  to  Lord  Bramwell's 
remarks  in  his  judgment  in  the  case  of  Mogul  Steamship  Co.  v. 
M'Gregor,  Gow  &  Co.  ([1891]  61  L.  J.  Q.  B.  295,  at  p.  303 ; 
[1892]  A.  C.  25,  at  p.  45),  where  he  says  :  "  The  first  position 
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of  the  plaintiffs  is  that  the  agreement  among  the  defendants 
is  illegal  as  being  in  restraint  of  trade,  and,  therefore,  against 
public  policy,  and  so  illegal.  '  Public  policy,'  said  Burrough, 
J.  (I  believe,  quoting  Hobart,  C.J.),  '  is  an  unruly  horse,  and 
dangerous  to  ride.'  I  quote  also  another  distinguished  Judge, 
more  modern,  Cave,  J. :  '  Certain  kinds  of  contracts  have 
been  held  void  at  common  law  on  the  ground  of  public  policy ; 
a  branch  of  the  law,  however,  which  certainly  should  not  be 
extended,  as  Judges  are  more  to  be  trusted  as  interpreters 
of  the  law  than  as  expounders  of  what  is  called  public  policy  ' 
— Mirams,  In  re;  Official  Receiver,  ex  parte  ([1891]  60  L.  J. 
Q.  B.  397;  [1891 J  1  Q.  B.  594).  I  think  the  present  case  is 
an  illustration  of  the  wisdom  of  these  remarks.  I  venture  to 
make  another.  No  evidence  is  given  in  these  public  policy 
eases.  The  tribunal  is  to  say,  as  matter  of  law,  that  the  thing 
is  against  public  policy,  and  void.  How  can  the  Judge  do 
that  without  any  evidence  as  to  its  effect  and  consequences." 

FARWELL,  L.J. :  It  is  not  for  this  Court  to  treat  as  illegal 
that  which  was  legal  at  common  law,  and  which  the  Legisla- 
ture has  not  made  illegal,  because  stern  moralists  may  reason- 
ably disapprove  of  it.  The  doctrine  of  public  policy  is  regarded 
nowadays  as  one  rather  for  the  Legislature  than  the  Courts, 
although  the  Courts  will  not  shrink  from  acting  on  it  if  the 
contract  sought  to  be  enforced  leads  to  immorality  or  crime. 
It  is  sufficient  to  refer  to  Wilson  v.  Carnley  (infra,  p.  297). 

I  agree  with  the  President  in  thinking  that  the  appeal 
should  be  dismissed  without  costs. 

FLETCHER  MOULTON,  L.J.,  dissented :  The  most  important 
and  comprehensive  statutory  enactment  to  discourage  wager- 
ing contracts  is  to  be  found  in  section  18  of  the  Gaming 
Act,  1845.  [The  learned  Lord  Justice  read  the  section.]  In 
my  opinion,  too  little  attention  has  been  paid  to  the  distinction 
between  the  two  parts  of  this  enactment,  and  the  second  part 
has  been  treated  as  being  in  effect  merely  a  repetition  of  the 
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first  part.  The  framers  of  the  statute  seem  to  me  to  have 
had  in  mind  the  very  case  that  has  come  before  Courts  of 
first  instance,  in  some  of  the  decisions  to  which  we  have  been 
referred,  where  an  action  has  been  brought,  not  upon  the 
original  wagering  contract,  but  upon  an  alleged  new  contract 
to  pay  the  sum  won  on  the  wager,  such  contract  being  based 
on  alleged  further  consideration.  To  prevent  such  a  devise 
succeeding,  the  statute  is  made  to  forbid  actions  being  brought 
on  such  contracts  by  reason  of  the  fact  that  their  object  is 
to  recover  a  sum  of  money  alleged  to  be  won  upon  a  wager. 
The  last  step  the  legislature  has  taken  towards  assimilating 
the  obligation  of  paying  a  bet  to  a  turpis  causa  is  by  the  Act 
of  1892,  which  nullifies  any  promise  to  pay  any  person  any 
sum  of  money  paid  by  him  under  or  in  respect  of  the  Gaming 
Act,  1845.  It  was  under  this  Statute  that  the  case  of  Tatham 
v.  Reeve  ([1893]  1  Q.  B.  44)  was  decided,  which  has  since  been 
approved  by  this  Court  in  Sqffery  v.  Mayer  (70  L.  J.  K.  B.  145  ; 
[1901]  1  K.  B.  11).  But  this  approval  does  not  include  any 
acceptance  of  the  dictum  of  Mr.  Justice  Wills,  that  the  statute 
applies  to  a  payment  made  by  a  person  who  has  no  knowledge 
that  it  is  intended  by  his  principal  to  be  in  respect  of  a 
gaming  transaction.  In  my  opinion,  the  words  "  paid  by  him 
under  or  in  respect  of"  refer  to  the  person  paying,  and  imply 
a  knowledge  on  his  part  of  the  contract  under  which  he  makes 
the  payment,  and  do  not  include  a  payment  innocently  made 
by  him  in  the  course  of  business. 

.  .  .  Upon  the  interpretation  which  I  give  to  the  language  of 
section  18  of  the  Gaming  Act,  1845,  no  promise  to  pay  a  bet 
is  enforceable,  whatever  be  the  consideration  for  that  promise. 

If  a  son  loses  a  bet  of  £20,  which  he  cannot  pay,  it  makes 
no  difference,  in  my  opinion,  whether  the  bookmaker  says, 
"  I  will  tell  your  father  if  you  do  not  pay  the  bet,"  or  "  I  will 
tell  your  father  if  you  do  not  give  me  £20."  In  the  one  case 
he  is  trying  to  get  a  contract  to  pay  the  bet,  and  in  the  other 
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case  a  contract  to  pay  blackmail.     Neither  of  these  contracts 
will  be  enforced  by  the  Courts. 

For  these  reasons  I  am  of  opinion  that  the  appeal  ought 
to  be  allowed  and  the  action  dismissed  with  costs. 

Appeal  dismissed. 


(b)  Contrary  to  positive  morality  recognised  as  such  by 

the  law. 

PEARCE  v.   BROOKS.     (1866) 
[1  L.  E.  Exchequer  213;  35  L.  J.  Ex.  134.] 

The  defendant,  a  prostitute,  was  sued  by  the  plaintiffs, 
coachbuilders,  for  the  hire  of  a  brougham.  There  was  no 
evidence  that  the  plaintiffs  looked  expressly  to  the  proceeds 
of  the  defendant's  prostitution  for  payment;  but  the  jury 
found  that  they  knew  her  to  be  a  prostitute,  and  supplied 
the  brougham  with  a  knowledge  that  it  would  be,  as  in  fact 
it  was,  used  by  her  as  part  of  her  display  to  attract  men. 

On  this  finding  the  learned  judge  (Bramwell,  B.)  directed 
a  verdict  for  the  defendant,  and  gave  the  plaintiffs  leave  to 
move  to  enter  a  verdict  for  them  for  the  fifteen  guineas 
penalty.  The  plaintiff  appealed. 

Held,  that  the  plaintiffs  could  not  recover. 

POLLOCK,  C.B. :  We  are  all  of  opinion  that  this  rule  must 
be  discharged.  I  do  not  think  it  is  necessary  to  enter  into 
the  subject  at  large  after  what  has  fallen  from  the  bench 
in  the  course  of  the  argument,  further  than  to  say,  that  since 
the  case  of  Carman  v.  Brycc  (3  B.  &  A.  179),  cited  by  Lord 
Abinger  in  delivering  the  judgment  of  this  Court  in  the  case 
of  M'Kinnell  v.  Robinson  (3  M.  &  W.  441),  and  followed  by 
the  case  in  which  it  was  so  cited,  I  have  always  considered 
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it  as  settled  law,  that  any  person  who  contributes  to  the 
performance  of  an  illegal  act  by  supplying  a  thing  with  the 
knowledge  that  it  is  going  to  be  used  for  that  purpose,  cannot 
recover  the  price  of  the  thing  so  supplied.  If,  to  create  that 
incapacity,  it  was  ever  considered  necessary  that  the  price 
should  be  bargained  or  expected  to  be  paid  out  of  the  fruits 
of  the  illegal  act  (which  I  do  not  stop  to  examine),  that 
proposition  has  been  overruled  by  the  cases  I  have  referred 
to,  and  has  now  ceased  to  be  law.  Nor  can  any  distinction 
be  made  between  an  illegal  and  an  immoral  purpose ;  the  rule 
which  is  applicable  to  the  matter  is,  Ex  turpi  causa  non  oritnr 
actio ;  and  whether  it  is  an  immoral  or  an  illegal  purpose  in 
which  the  plaintiff  has  participated,  it  comes  equally  within 
the  terms  of  that  maxim,  and  the  effect  is  the  same ;  no 
cause  of  action  can  arise  out  of  either  the  one  or  the  other. 

If,  therefore,  this  article  was  furnished  to  the  defendant 
for  the  purpose  of  enabling  her  to  make  a  display  favourable 
to  her  immoral  purposes,  the  plaintiffs  can  derive  no  cause 
of  action  from  the  bargain. 

MARTIN,  B. :  I  am  of  the  same  opinion. 

PIGOTT,  B. :  I  am  of  the  same  opinion.  It  cannot  be 
necessary  that  the  plaintiffs  should  look  to  the  proceeds  of 
the  immoral  act  for  payment ;  the  law  would  indeed  be  blind 
if  it  supported  a  contract  where  the  parties  were  silent  as 
to  the  mode  of  payment,  and  refused  to  support  a  similar 
contract  in  the  rare  case  where  the  parties  were  imprudent 
enough  to  express  it. 

BBAMWELL,  B. :  I  am  of  the  same  opinion.  There  is  no 
doubt  that  the  woman  was  a  prostitute ;  no  doubt,  to  my  mind, 
that  the  plaintiffs  knew  it.  The  only  fact  really  in  dispute  is 
for  what  purpose  was  the  brougham  hired,  and  if  for  an 
immoral  purpose,  did  the  plaintiffs  know  it  ? 

That  being  made  out,  my  difficulty  was,  whether,  though 
the  defendant  hired  the  brougham  for  that  purpose,  it  could 
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be  said  that  the  plaintiffs  let  it  for  the  same  purpose.     In  one 
sense,  it  was  not  for  the  same  purpose.     If  a  man  were  to 
ask  for  duelling  pistols,  and  to  say,  "  I  think  I  shall  fight  a 
duel  to-morrow,"  might  not  the  seller  answer,  "  I  do  not  want 
to  know  your  purpose ;  I  have  nothing  to  do  with  it ;  that  is 
your   business  :   mine  is  to  sell  the  pistols,  and  I  look  only 
to  the  profit  of  trade."     No  doubt  the  act  would  be  immoral, 
but  I  have  felt  a  doubt  whether  it  would  be  illegal;  and  I 
should  still  feel  it,  but  that  the  authority  of  Caiman  v.  Bruce 
(ante)  and  M'Kinnett  v.  Robinson  (3  M.  &  W.  434)  concludes 
the  matter.     In  the  latter  case  the  plea  does  not  say  that  the 
money  was  lent  on  the  terms  that  the  borrower  should  game 
with  it,  but  only  that  it  was  borrowed  by  the  defendant,  and 
lent   by  the   plaintiff  "  for   the   purpose   of   the  defendant's 
illegally  playing  and  gaming  therewith."    The  case  was  argued 
by  Mr.  Justice  Crompton  against  the  plea,  and  by  Mr.  Justice 
Wightman  in  support  of  it ;  and  the  considered  judgment  of 
the  Court  was  delivered  by  Lord  Abinger,  who  says  (p.  441) : 
"  As  the  plea  states  that  the  money  for  which  the  action  is 
brought  was  lent   for  the  purpose  of   illegally  playing   and 
gaming  therewith,  at  the  illegal  game  of  '  Hazard,'  this  money 
cannot  be  recovered  back,  on  the  principle,  not  for  the  first 
time  laid  down,  but  fully  settled  in  the  case  of  Cannan  v.  Bryce. 
This  principle  is  that  the  repayment  of  money,  lent  for  the 
express  purpose  of  accomplishing  an   illegal  object,  cannot 
be  enforced."     This  Court,  then,  following  Cannan  v.  Brycc 
(ante),   decided    that   it    need    not   be    part    of    the   bargain 
that  the  subject  of  the  contract  should  be  used  unlawfully, 
but  that  it  is  enough  if  it  is  handed  over  for  the  purpose 
that  the  borrower  shall  so  apply  it.     We  are,  then,  concluded 
by  authority  on  the  point ;  and,  as  I  have  no  doubt  that  the 
finding  of  the  jury  was  right,  the  rule  must  be  discharged. 

Rule  discharged. 
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A  promise  of  marriage  made  by  a  man  ivho  to  the  knowledge 
of  the  promisee  was  at  the  time  married  void  on  this 
ground. 

WILSON  v.  CARNLEY.    (1908) 
[77  L.  J.  K.  B.  594 ;  [1908]  1  K.  B.  729.] 

The  action  was  brought  to  recover  damages  for  breach  of 
promise  of  marriage. 

The  plaintiffs  case  was  that  in  1894  the  defendant,  being 
then  a  married  man,  promised  to  marry  her,  and  that,  on  the 
death  of  his  wife  in  1906,  he  failed  to  perform  his  promise. 

The  defendant's  case  was  that,  inasmuch  as  the  plaintiff 
knew  at  the  time  of  the  promise  that  the  defendant  was  a 
married  man,  the  promise  was  void  as  being  against  public 
policy. 

At  the  trial  the  jury  returned  a  verdict  for  the  plaintiff  for 
£100  damages,  and  the  learned  Commissioner  on  further  con- 
sideration gave  judgment  for  the  plaintiff  in  accordance  with 
the  verdict. 

VAUGHAN  WILLIAMS,  L.J. :  The  question  is  whether  a 
promise  made  by  a  married  man  during  the  lifetime  of  his 
wife  to  marry  some  other  woman,  presumably  after  his  wife's 
death,  can  be  enforced.  It  is  convenient  that  I  should 
mention  at  the  outset  that  in  this  particular  case  there  is  no 
question  but  that  the  plaintiff  was  perfectly  well  aware  at  the 
time  of  the  alleged  promise  that  the  person  who  was  promising 
to  marry  her  was  a  married  man.  I  do  not  mention  that  as 
having  any  bearing  on  the  decision  of  the  abstract  question 
whether  a  promise  to  marry  made  by  a  married  man  in  the 
lifetime  of  his  wife  can  be  enforced.  It  is,  however,  convenient 
to  state  it  at  once.  I  have  myself  come  to  the  same  conclusion 
as  Mr.  Justice  Phillimore  in  Spiers  v.  Hunt  ([1908]  1  K.  B.  720 ; 
77  L.  J.  K.  B,  321),  and  I  will  read  the  conclusion  arrived  at 
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by  that  learned  Judge  in  his  own  words  :  "  Upon  consideration 
I  have  come  to  the  conclusion  that  in  general  such  a  contract 
as  that  is  against  public  policy  and  morals,  and  not  to  be 
enforced."  I  am  myself  of  opinion  that  such  a  contract  is 
one  which  cannot  be  enforced,  and  personally  I  am  of  opinion 
that  such  a  contract  is  one  which  ab  initio  cannot  be  enforced, 
and  that  it  does  not  matter  at  what  time  or  after  the  happen- 
ing of  what  contingencies  the  action  is  brought,  the  contract 
being  one  that  at  no  time  would  a  Court  of  law  enforce. 

I  have  no  doubt  that  a  contract  made  by  a  man  in  the 
lifetime  of  his  wife  to  marry  another  woman  is  a  contract 
which  has  a  tendency  to  induce  the  man  to  do  something 
which  is  in  contravention  of  the  obligations  which  in  this 
country  it  is  supposed  that  a  man  owes  to  his  wife.  It  is 
sufficient  to  say  that  it  is  obviously  a  contract  which  a 
husband  in  his  wife's  lifetime  cannot  enter  into  without  being 
disloyal  to  his  wife.  When  counsel  for  the  plaintiff  in  the 
course  of  his  argument  suggested,  as  something  in  mitigation 
of  the  defendant's  conduct,  that  at  the  time  when  the  promise 
was  made  both  the  plaintiff  and  the  defendant  thought  that 
the  wife  was  going  to  die  soon,  I  could  not  help  feeling  that 
the  entering  into  such  a  contract  as  this  might  well  have  a 
tendency  to  make  the  contract  father  to  the  thought.  How- 
ever that  may  be,  I  am  of  opinion  that  this  was  a  contract 
which  had  a  tendency  to  make  the  husband  disregard  the 
rules  of  morality  as  to  married  life;  that  it  is,  therefore, 
against  public  policy,  and  cannot  be  enforced. 

I  can  well  conceive  that,  in  a  case  where  the  woman  was 
unaware  at  the  time  of  the  contract  that  the  man  had  a  wife 
living,  although  the  contract  itself  could  not  be  supported,  yet 
the  husband  who  sought  to  set  up  that  the  contract  could  not 
be  enforced  might  be  estopped  from  saying  that  he  was  a 
married  man  at  the  time  when  he  mad§  the  promise.  I  do 
not  say  that  it  is  so ;  but  neither  do  I  say  that  it  is  not  so, 
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when  Baron  Parke  seems  to  have  suggested  in  M-ilhcard  v. 
Littleioood  (20  L.  J.  Ex.  2 ;  5  Ex.  775)  that  it  might  be  so. 
As  to  the  suggestion  that  an  action  might  be  brought  for  the 
same  wrong,  not  on  the  contract  of  marriage,  but  on  an 
implied  warranty  by  the  man  that  he  was  able  to  marry — 
that  is  to  say,  that  he  was  not  a  married  man — it  is  possible 
that  that  form  of  action  might  be  sustained  and  the  same 
damages  recovered  as  in  an  action  for  breach  of  the  contract. 
All  I  will  say  is  that  I  have  not  to  decide  that  question,  and  I 
feel  that  the  form  of  a  contract  of  marriage  might  make  it 
difficult  to  support  such  an  estoppel. 

FAEWELL,  LJ.  :  The  two  cases  of  Wild  v.  Harris  (18  L.  J. 
C.  P.  297  ;  7  C.  B.  999)  and  Millward  v.  LittUwood  (20  L.  J. 
Ex.  2 ;  5  Ex.  775)  decided  the  question  that  an  action  for 
breach  of  promise  of  marriage  lies  at  the  suit  of  a  woman  who 
has  received  from  a  man  a  promise  of  marriage  in  ignorance 
of  the  fact  that  at  the  time  of  the  promise  the  man  was  a 
married  man.  I  desire  to  say  nothing  with  regard  to  those 
cases  except  that  my  present  judgment  does  not  impeach  them. 
The  Courts  of  this  country  have  respected  and,  in  my  opinion, 
still  respect  the  sanctity  of  the  marriage  tie  as  being  of  the 
highest  obligation,  whether  marriage  is  regarded  as  a  religious 
or  merely  as  a  civil  contract.  It  is  still  the  law  that  a  contract 
providing  for  the  future  separation  of  a  husband  and  wife  is 
illegal  and  void,  as  being  in  derogation  of  the  duty  which 
each  owes  to  the  other.  The  contract  in  the  present  case 
is  destructive  of  the  sanctity  of  the  marriage  tie,  as  it  is 
subversive  of  that  affection  and  confidence  which  ought  to 
subsist  between  husband  and  wife,  and  of  those  duties  which 
each  owes  to  the  other.  Personally  I  cannot  realise  the 
position  of  a  man  who  deliberately,  while  his  wife  is  alive, 
contracts  to  marry  another  woman.  It  is  impossible  for  him 
to  reconcile  his  duty  to  his  wife  with  his  position  as  the 
engaged  suitor  of  another  woman.  I  have  no  doubt  that  all 
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contracts  which  are  contra  bonos  mores  as  conducing  to  im- 
morality or  crime  are  within  the  doctrine  of  public  policy, 
and  are  not  enforceable,  and  that  such  a  contract  as  we  are 
here  dealing  with  is  not  only  inconsistent  with  the  affection 
which  ought  to  subsist  between  married  persons,  but  is  a 
direct  inducement  to  immorality.  This  is  reasonably  clear 
where  the  promise  is  made,  as  is  likely  to  be  the  case,  for  the 
very  purpose  of  inducing  the  woman  to  yield  to  the  passions 
of  the  man  by  some  such  plausible  excuse  as  that  they  are 
already  married  in  the  sight  of  Heaven.  I  think  that  the 
authorities  establish  that  a  contract  having  a  tendency  to 
immorality  is  a  contract  contrary  to  public  policy.  But, 
further,  I  think  that  this  is  a  contract  which  has  a  tendency 
to  lead  to  crime ;  for,  if  the  virtue  of  the  woman  is  stronger 
than  the  passions  of  the  man,  he  may  be  led  to  accelerate 
the  dissolution  of  the  bond  which  keeps  him  from  the  fulfil- 
ment of  his  wishes.  I  agree  that  the  doctrine  of  public  policy 
ought  to  be  applied  with  great  care ;  but,  when  we  find  that 
certain  principles  have  always  been  insisted  on  by  the  Courts 
with  regard  to  the  obligations  and  conduct  of  married  people, 
I  think  it  would  be  inexpedient  to  weaken  those  principles  in 
any  way  or  to  depart  from  what  is  a  valuable  assistance  to 
public  morality  and  married  happiness. 

KENNEDY.  L.J. :  I  am  of  the  same  opinion.  I  desire  to 
add  a  few  words  on  the  question  of  public  policy.  Public 
policy  is  a  large  and  general  term,  and  is  not  confined  to 
public  morality,  but  covers  matters  which  do  not  touch 
morality.  It  includes  public  convenience,  which  is  one 
branch  of  it.  There  is  another  branch  of  it,  to  which  this 
case  belongs,  where  public  policy  is  governed  by  elementary 
considerations  of  morality.  I  admit  that,  as  regards  the 
former  branch,  there  are  cases  in  which  change  of  times  and 
manners  has  brought  about  a  change  of  opinion  as  to  the 
things  which,  not  being  intrinsically  immoral,  have  been 
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forbidden  by  the  law  as  being  against  public  convenience. 
But  I  have  yet  to  learn  that  there  have  been  any  similar 
changes  in  opinion  as  to  matters  of  morality. 

NOTE. — Agreements  between  husband  and  wife  to  provide  for 
future  separation  are  void.  But  if  the  parties  at  the  time  were 
judicially  separated  and  the  agreement  provides  for  a  sum  to  be 
paid  on  any  further  separation  by  order  of  the  justices  (after  a 
further  cohabitation)  is  valid.  So  held  by  Walton,  J.  (Harrison  v. 
Harrison,  1910,  1  K.  B.  35),  "  I  cannot  see  how  a  separation  by 
order  of  the  Justices  can  in  any  way  be  said  to  be  against  the  policy 
of  the  law." 


(c)  Contrary  to  Public  Policy. 

EGERTON  v.  EARL  BROWNLOW.     (1853) 
[4  H.  L.  C.  1.] 

Property  was  settled  with  estates  over.  If  the  possessor  for 
the  time  being  of  the  estates  died  without  acquiring  the  title 
of  Marquis  or  Duke  or  should  accept  an  inferior  title  the  estates 
were  to  go  over. 

Held  by  Lords  Lyndhurst,  Brougham,  Truro,  St.  Leonards 
(Lord  Cranworth  dissenting),  that  the  limitation  was  void  as 
being  against  public  policy.  (The  Judges  were  ordered  to  give 
the  House  their  opinion :  two  were  of  opinion  that  the  limita- 
tion was  void,  eight  that  it  was  not.) 

Lord  LYNDHURST  :  It  is  a  well-established  rule  of  law  that 
a  condition  against  the  public  good,  or  public  policy  as  it  is 
called,  is  illegal  and  void. 

What  cases  come  within  the  rule  must  be  decided  as  they 
successively  occur. 

My  Lords,  the  duties  incident  to  the  peerage  (and  Lord 
Alford  might  at  any  moment,  by  the  death  of  Lord  Brownlow, 
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have  become  a  peer)  are  of  the  gravest  and  highest  character ; 
and  in  the  proper  discharge  of  them  the  interests  of  the  Crown 
and  the  public  are  deeply  concerned.  These  duties  are  both 
legislative  and  judicial;  in  addition  to  which,  a  peer  of  the 
realm  has  a  right,  when  he  deems  it  necessary,  to  demand  an 
audience  of  the  Sovereign,  and  to  tender  his  advice  respecting 
public  affairs.  In  the  framing  of  laws  it  is  his  duty  to  act 
according  to  the  deliberate  result  of  his  judgment  and  con- 
science, uninfluenced,  as  far  as  possible,  by  other  considera- 
tions, and  least  of  all  by  those  of  a  pecuniary  nature.  He 
acts  judicially,  not  merely  in  the  appellate  jurisdiction  of  the 
House,  but  also  in  the  various  matters  usually  referred  to 
committees,  in  which  the  strictest  independence  is  to  be 
observed,  and  all  foreign  influence  of  every  description  to  be 
carefully  avoided.  Such  is  the  position  and  such  are  the 
duties  of  a  peer  of  the  realm,  and  it  follows  that  any  applica- 
tion or  disposition  of  property  which  has  a  tendency  to 
interfere  with  the  proper  and  faithful  discharge  of  these  duties 
must  be  at  variance  with  the  public  good,  and  consequently 
illegal  and  void.  It  is  true  that  creations  of  peers  and  promo- 
tions in  the  peerage  emanate  from  the  Crown,  and  the  respect 
we  entertain  for  the  Sovereign  will  not  allow  us  to  suppose 
that  he  can  act  otherwise  than  according  to  the  best  and 
purest  motives.  But  we  all  know  that  practically  this  power 
is  exercised  according  to  the  advice  of  the  minister ;  that  the 
Crown  rarely  exercises  it,  except  at  his  suggestion  and  on  his 
recommendation  ;  and  further  that  these  honours  are  usually 
granted,  except  in  cases  of  extraordinary  merit  or  distinguished 
public  services,  to  the  partisans  and  supporters  of  the  adminis- 
tration for  the  time  being,  and  seldom  to  its  opponents.  This 
is  obvious  to  all,  and  confirmed  by  every  day's  experience. 
What,  then,  would  be  the  practical  result  of  this  state  of  things 
with  reference  to  the  proviso  now  under  consideration  ?  If  an 
estate,  in  this  case  of  great  extent  and  value,  is  made  to  depend 
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upon  a  creation  or  promotion  in  the  peerage,  is  it  reasonable 
to  suppose,  speaking  generally  (for  we  must  so  consider  the 
subject,  and  without  reference  to  particular  individuals),  that 
such  a  state  of  things  would  not  have  at  least  a  tendency  to 
lead  the  party  thus  interested  to  act,  and  without  much 
inquiry,  in  accordance  with  those  who  could  insure  the  per- 
manence of  the  estate  to  his  descendants ;  to  induce  him  to 
support  their  opinions  and  measures  without  any  very 
scrutinising  regard  as  to  their  effect  or  propriety;  and  thus 
to  affect  that  free  agency  which  it  is  a  duty,  as  far  as  possible, 
to  keep  unimpaired  ?  That  there  may  be  exceptions,  honour- 
able exceptions  to  such  an  influence,  I  do  not  mean  to  doubt. 
There  may  also  be  individuals  who,  from  the  dread  of  being 
supposed  to  be  swayed  by  such  motives,  might  adopt  the 
opposite  course,  which  would  also  be  liable  to  objection.  But, 
taking  mankind  as  we  find  it,  we  could  not,  without  wilfully 
closing  our  eyes  and  discarding  all  the  results  of  our  observa- 
tion and  experience,  come  to  the  conclusion  that  such  a  position 
would  not  have  a  tendency,  and,  in  some  cases  at  least,  a  strong 
tendency,  to  produce  the  result  which  I  have  stated,  viz.  to 
fetter  the  free  agency  of  the  party  in  performance  of  the 
important  duties  incident  to  his  position  as  a  member  of  the 
peerage ;  and  it  follows,  I  think,  that  a  proviso  or  condition 
which  has  a  tendency  to  produce  such  results  must  be  at 
variance  with  the  public  good  and  general  welfare.  It  is 
admitted,  that  any  contract  or  engagement  having  a  tendency, 
however  slight,  to  affect  the  administration  of  justice,  is 
illegal  and  void.  The  character  of  the  judge,  however  upright 
and  pure,  does  not  vary  the  case.  No  less  strong  must  be  the 
principle  when  applied  to  the  important  duties  of  legislation, 
and  to  those  judicial  duties  of  the  peerage  upon  which  so 
many  and  such  vast  interests  depend. 

Lord  BKOUGHAM  :    The  Crown,  indeed,  must  be  presumed, 
not  merely,  as  my  noble  and  learned  friend  has  said,  from 


304  CASES   ON   THE   LAW  OF   CONTRACTS, 

dutiful  respect  towards  the  Sovereign — I  will  not  consent  to 
rest  it  upon  that  ground — the  Crown  is,  in  law,  by  praswmptio 
juris  et  de  jure,  incapable  of  being  affected  by  any  improper 
influence,  a  presumption  of  law  which  is  not  to  be  rebutted  or 
averred  against.  That  the  Crown  is  the  fountain  of  honour, 
and  the  Sovereign  incapable  of  giving  a  wrong  direction  to  its 
streams,  is  an  undeniable  principle  of  the  constitution,  and 
undoubted  position  of  law.  But  there  is  another,  quite  as 
irrefragable,  which  supersedes  it  and  precludes  its  application 
to  the  present  question.  The  Sovereign  can  only  act  by  the 
advice  and  through  the  instrumentality  of  those  who  are 
neither  infallible  nor  impeccable,  answerable  indeed  for  all 
that  the  irresponsible  Sovereign  may  do,  but  liable  to  err 
through  undue  influence,  and  to  be  swayed  by  improper 
motives.  The  proviso  gives  Lord  Alford  the  strongest  induce- 
ment to  use  the  means  of  unduly  influencing  the  dispensers 
of  Royal  favour,  and  the  will  places  those  means  at  his  disposal 
in  an  ample  measure. 

In  these  times  no  one  will  contend  that  the  coarse  form 
of  naked  bribery  would  probably  be  resorted  to ;  but  suppose 
the  will  had  borne  the  date  of  1678,  instead  of  1823,  will  any 
one  pretend  that  the  same  improbability  would  have  existed  ? 

But  surely  it  can  hardly  be  maintained  that  the  condition 
which  would,  on  this  ground,  have  been  held  illegal  then, 
has  become  lawful  now,  in  consequence  of  a  change  in  the 
degree  of  probability  that  it  might  lead  to  corruption.  The 
tendency  is  alone  to  be  considered,  and  unless  the  possibility 
is  so  remote  as  to  justify  us  in  affirming  that  there  is  no 
tendency  at  all,  the  point  is  conceded.  Gifts,  bequests,  con- 
ditions, contracts,  are  illegal  from  their  tendency  to  promote 
unlawful  acts,  without  regard  to  the  amount  of  the  induce- 
ment held  out,  or  interest  created,  the  position  of  the  parties, 
or  any  other  circumstances  which  go  to  affect  the  probability 
of  the  unlawful  act  being  done. 
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Suppose  even  that  it  had  been  said,  "  Acquire  the  dignity 
by  all  lawful  means,"  as  was  the  Pierrepoint  case,  but  there 
are  no  such  words  here ;  still,  suppose  there  had  been,  this 
would  make  no  difference,  so  long  as  unlawful  means  might 
be  resorted  to  upon  lawful  means  failing ;  for  the  encourage- 
ment to  wrong-doing  would  still  be  held  out,  and  it  might  be 
effectual  notwithstanding  the  qualification  adjected  by  way  of 
guard. 


(a)  As  tending  to   the  prejudice  of  the  State  in  internal 
or  external  relations. 

POTTS  v.  BELL  AND  OTHERS.    (1800) 
[8  T.  E.  548 ;  5  E.  E.  452.] 

Trading  with  an  enemy  without  the  King's  license  is  illegal. 

Writ  of  error  from  the  Court  of  Common  Pleas. 

Bell  brought  an  action  against  Potts  under  a  policy  of 
insurance  for  loss  by  capture  by  enemies. 

The  insurance  was  effected  in  London,  and  thereby  a  neutral 
ship  owned  by  a  firm  in  Prussia  and  the  cargo  therein  was 
insured  on  a  voyage  from  Rotterdam  to  Hull.  The  cargo 
was  purchased  in  Rotterdam  by  the  plaintiff's  agents  for 
them,  and  at  the  time  of  the  purchase  and  capture  war  existed 
between  this  country  and  the  United  Provinces. 

Lord  KBNYON,  C.J.,  now  said  that  the  Court  had  very  fully 
considered  the  question  immediately  after  the  very  learned 
argument  which  had  been  made  by  the  King's  advocate  in 
the  last  term.  That  the  reasons  which  he  had  urged  and 
the  authorities  he  had  cited  were  so  many,  so  uniform,  and 
so  conclusive  to  show  that  a  British  subject's  trading  with 
an  enemy  was  illegal,  that  the  question  might  be  considered 
as  finally  at  rest ;  that  those  authorities,  it  was  true,  were 

L.C.  x 
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mostly  drawn  from  the  decisions  of  the  Admiralty  Courts; 
and  that,  after  all  the  diligence  which  had  been  used,  there 
was  only  one  direct  authority  on  the  subject  to  be  found  in 
the  common  law  books,  and  that  one  was  to  the  same  effect. 
But  that  the  circumstance  of  there  „  being  that  single  case 
only  was  strong  to  show  that  the  point  had  not  been  since 
disputed,  and  that  it  might  now  be  taken  for  granted  that 
it  was  a  principle  of  the  common  law  that  trading  with 
an  enemy  without  the  King's  license  was  illegal  in  British 
subjects.  That  the  consequence  was  that  the  judgment  of 
the  Court  of  Common  Pleas  must  be  reversed. 

Judgment  reversed. 


So  agreements  to  interfere  with  the  course  of  justice  (e.g.  an 
indemnity  to  one  who  has  gone  bait). 

CONSOLIDATED  EXPLORATION  AND  FINANCE 
COMPANY  v.  MUSGRAVE.    (1900) 

[L.  E.  (1900),  1  Chan.  Div.  37 ;  69  L.  J.  Ch.  11.] 

The  object  of  this  action  was  to  obtain  the  retransfer  to 
the  plaintiffs  (a  company  in  voluntary  liquidation)  of  1500 
£1  preference  shares  in  the  London  Woollen  Company, 
Limited,  the  second  of  the  two  defendants  on  the  record, 
which  had  been  transferred  by  the  plaintiff  company  into 
the  name  of  Christopher  George  Musgrave,  the  first  defendant 
on  the  record.  The  plaintiffs  claimed,  inter  alia,  a  declaration 
that  the  defendant  Musgrave  was  trustee  for  them  of  the 
shares  and  retransfer.  The  defendant  Musgrave  pleaded 
that  he  was  entitled  to  hold  the  shares  as  security  for  £1500, 
estreated  bail  given  to  produce  a  prisoner  for  criminal  prose- 
cution, and  certain  costs,  under  an  arrangement  made  between 


LEGALITY   OF  CONTRACT.  307 

himself  and  one  Ainsworth,  acting,  as  he  alleged,  on  behalf 
of  the  plaintiff  company. 

The  defendant  Musgrave  gave  bail  for  the  production  of 
one  Jordan  to  meet  his  trial  at  the  Central  Criminal  Court 
in  the  amount  of  £1500. 

Jordan  absconded,  and  bail  given  for  his  production  was 
estreated. 

NORTH,  J. :  The  second  question  is  whether  the  acceptance 
of  security  by  Musgrave  through  Ainsworth  was  an  illegal 
bargain.  In  my  opinion  it  was. 

When  Musgrave  became  bail  he  had  cast  upon  him  duties, 
and  given  to  him  corresponding  powers  to  enforce  them, 
which  powers  no  third  person  who  became  responsible  could 
have.  What  these  powers  are,  and  the  reasons  for  them  in 
criminal  cases,  are  stated  in  Petersdorff  on  Bail,  p.  514, 
in  these  words :  "  It  is  essential  for  the  security  of  the  bail 
that  the  principal  should  be  compelled  to  appear  at  the  time 
and  place  specified  in  the  recognizance.  To  enable  the  bail 
to  effectuate  this  purpose,  they  are  invested  with  the  same 
unrestricted  authority  over  the  person  of  the  defendant,  as 
we  have  already  seen  is  conferred  upon  them  in  civil  cases. 
Indeed,  in  criminal  proceedings,  the  power  possessed  by  the 
bail,  in  obliging  the  accused  to  fulfil  the  terms  of  the  recog- 
nizance, should  be  even  more  unlimited,  as  by  not  rendering 
him  they  not  only  forfeit  to  the  public  the  penalties  imposed 
by  law,  but  perhaps  create,  in  crimes  of  a  flagrant  nature, 
an  impossibility  of  the  ends  of  justice  being  accomplished. 
Hence  they  may  seize  his  person  at  any  time  (as  on  a 
Sunday)  or  at  any  place  to  carry  him  to  a  justice  to  find 
new  securities,  or  be  committed  in  their  discharge,  and 
in  surrendering  the  principal  they  may  command  the  co- 
operation of  the  sheriff,  and  any  of  his  officers." 

Therefore  it  is  essential  that  the  person  giving  bail  should 
be  interested  in  looking  after  and,  if  necessary,  exercising 
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the  legal  powers  he  has  to  prevent  the  accused  from  disappear- 
ing. This  is  essential  for  the  protection  of  the  public,  and 
anything  that  tends  to  prevent  or  hinder  his  so  doing  is 
illegal.  Why  is  it  not  equally  illegal  for  the  bail  to  be 
indemnified  by  a  third  person,  it  being  admittedly  illegal 
to  be  indemnified  by  the  prisoner?  The  reason  for  the 
illegality  is  the  same  in  each  case.  It  is  said  that  the  public 
still  have  in  the  person  who  gives  indemnity  the  same  security 
of  a  person  whose  interest  it  is  to  produce  the  prisoner.  That 
is  not  so,  for  he  has  not  the  power  of  the  bail.  It  seems  to 
me,  therefore,  that  the  security  given  by  Ainsworth  to  Musgrave 
is  illegal  and  void. 


<)3)  Agreements  which  tend  to  interfere  with  or  unduly 
limit  the  lawful  action  of  individuals  (e.g.  contracts 
in  general  restraint  of  marriage). 

LOWE  v.   PEERS.     (1768) 
[Wilmot  371 ;  4  Burr  2225.] 

Action  of  covenant.  The  defendant  executed  a  deed  in 
the  following  terms  : — "  I  do  hereby  promise  Mrs.  Catherine 
Lowe  that  I  will  not  marry  with  any  person  besides  herself. 
If  I  do  I  agree  to  pay  to  the  said  Catherine  Lowe  £1000 
within  three  months  next  after  I  shall  marry  anybody  else." 
The  defendant  afterwards  married,  and  plaintiff  brought  this 
action  to  recover  the  £1000.  The  plaintiff  averred  that  she 
had  remained  single,  and  was  always  ready  and  willing  to 
marry  the  defendant  whilst  he  remained  single.  Judgment 
was  entered  for  the  plaintiff  for  £1000.  The  defendant  moved 
in  arrest  of  judgment  on  the  ground  that  the  agreement  was 
in  restraint  of  marriage  and  void. 
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Lord  MANSFIELD  :  It  is  objected  that  this  is  an  engagement 
in  restraint  of  marriage.  It  is  answered  that  this  construction 
is  directly  contrary  to  the  words  and  intention  of  the  deed, 
which  amounts  to  a  mutual  agreement  between  these  two 
persons  "to  marry  each  other,"  and  that  the  plaintiff's 
acceptance  of  the  deed  proves  that,  and  that  what  the  jury 
have  found,  is  a  sufficient  reason  to  have  it  supposed  that 
there  was  such  a  mutual  agreement  "  to  marry  each  other  "  : 
that,  however,  this  is  at  the  utmost  only  a  contract  "  that  he 
would  not  marry  any  other  woman;  and  that  if  he  should 
marry  any  other  woman  he  would  pay  the  plaintiff  £1000 
within  three  months  after  he  should  so  marry  any  other 
woman";  but  it  is  very  far  from  restraining  his  marrying 
at  all.  This  is  a  point  of  very  considerable  importance. 

All  these  contracts  ought  to  be  looked  upon  (as  Lord 
Hardwicke  said  in  the  case  of  Woodhousc  v.  Shepley)  with  a 
jealous  eye,  even  supposing  them  clear  of  any  direct  fraud. 
In  that  case  Lord  Hardwicke  did  not  proceed  on  any  circum- 
stances of  particular  actual  fraud,  but  on  public  and  genera! 
considerations,  and  therefore  he  gave  no  costs.  These  engage- 
ments are  liable  to  many  mischiefs,  to  many  dangerous  con- 
sequences. When  persons  of  different  sexes  attached  to  each 
other  and  thus  contracting  to  marry  each  other  do  not  marry 
immediately,  there  is  always  some  reason  or  other  against 
it,  as  disapprobation  of  friends  and  relations,  inequality  of 
circumstances,  or  the  like.  Both  sides  ought  to  continue  free, 
otherwise  such  contracts  may  be  greatly  abused,  as  by  putting 
women's  virtue  in  danger,  by  too  much  confidence  in  men, 
or  by  young  men  living  with  women  without  being  married. 
Therefore  these  contracts  are  not  to  be  extended  by 
implication. 

But  here  is  not  the  least  ground  to  say  "that  this  man 
has  engaged  to  marry  this  woman."  Much  less  does  any- 
thing appear  of  her  engaging  to  marry  him. 
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There  is  a  great  difference  between  promising  to  marry  a 
particular  person  and  promising  not  to  marry  any  one  else. 
There  is  no  colour  for  either  of  these  constructions  that  have 
been  offered  by  the  plaintiff's  counsel. 

This  is  only  a  restraint  upon  him  against  marrying  any 
one  else  besides  the  plaintiff,  not  a  reciprocal  engagement  "  to 
marry  each  other  "  or  anything  like  it. 

This  penalty  is  set  up  against  the  defendant,  after  ten  years 
have  passed  without  any  intercourse  between  the  plaintiff  and 
him.  Another  reason  why  we  should  not  strain  in  favour 
of  this  contract  is  because  if  there  was  really  any  mutual 
contract  under  fair  and  equal  circumstances  the  plaintiff  will 
still  be  at  liberty  to  bring  her  action,  for  a  void  bond  can 
never  stand  in  her  way. 

YATES,  J. :  This  agreement  is  in  restraint  of  marriage.  It 
is  not  a  covenant  to  marry  the  plaintiff,  but  not  to  marry 
any  one  else,  and  yet  she  was  under  no  obligation  to  marry 
him.  So  that  it  restrained  him  from  marrying  at  all  in  case 
she  had  chosen  not  to  permit  him  to  marry  her. 

Ashton,  J.,  concurred. 

Willes,  J.,  also  concurred. 

Lord  MANSFIELD  :  Let  the  rule  for  a  new  trial  be  discharged, 
but  the  judgment  must  be  arrested. 

Memorandum. — This  judgment  was  affirmed  in  the  Exchequer 
Chamber  on  26th  May,  1770. 
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So  contracts  to  pay  for  bringing  about  a  marriage 
are  void. 

HERMANN   v.   CHARLESWORTH.     (1905) 
[74  L.  J.  K.  B.  620;  [1905]  2  K.  B.  123.] 

The  defendant  was  the  proprietor  of  a  paper  known  as  The 
Matrimonial  Post  and  Fashionable  Marriage  Advertiser.  In 
September,  1903,  Miss  Hermann  agreed  in  writing  to  pay 
the  defendant  £250  in  the  event  of  a  marriage  taking  place 
as  a  result  of  introductions  given  by  him.  It  was  also  agreed 
verbally  that  she  should  pay  "  a  special  client's  fee  "  of  £52, 
£47  to  be  returned  in  nine  months  should  no  engagement 
or  marriage  take  place  within  that  period.  The  plaintiff  sent 
a  cheque  for  £52.  The  defendant  introduced  plaintiff  to 
several  gentlemen  and  wrote  to  others,  but  no  engagement 
took  place,  and  in  January,  1904,  the  plaintiff  brought  this 
action  to  recover  the  £52. 

The  county  court  judge  held  that  the  contract  was  illegal, 
that  the  parties  were  not  in  pari  delicto,  the  defendant  being 
the  more  culpable,  and  that  the  plaintiff  could  recover  her 
money.  The  defendant  appealed,  and  the  Divisional  Court 
(Lord  Alverstone,  C.J.,  Kennedy  and  Ridley,  JJ.)  allowed  the 
appeal  ([1905]  1  K.  B.  24 ;  74  L.  J.  K.  B.  25). 

The  plaintiff  appealed. 

COLLINS,  M.R. :  The  Divisional  Court  came  to  the  conclusion 
that  the  particular  arrangement  in  this  case  to  procure  intro- 
ductions with  a  view  to  marriage,  giving  the  lady  a  choice 
among  the  persons  introduced  to  her,  was  not  within  the 
mischief  attributed  to  marriage  brokage  contracts.  As  I 
understand,  they  took  the  view  that  a  marriage  brokage 
contract  was  confined  to  the  case  of  a  contract  to  procure 
marriage  with  one  particular  person.  Going  back  to  the 
principle  on  which  this  branch  of  the  law  as  to  such  contracts 
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rests,  I  am  unable  to  find  any  ground  for  that  distinction. 
It  seems  to  me  that  the  principle  is  as  much  violated  in  the 
class  of  cases  to  which  the  present  one  belongs  as  in  cases 
where  the  contract  relates  to  bringing  about  a  marriage  with 
a  particular  individual. 

Many  elements  have  no  doubt  entered  into  the  judgments 
in  different  cases,  but  at  the  root  of  the  question  of  the 
illegality  of  a  marriage  brokage  contract  is  the  introduction 
of  the  consideration  of  a  money  payment  into  that  which 
should  be  free  from  any  such  taint.  From  the  point  of  view 
that  I  take  there  arises  a  question  which  it  was  not  necessary 
to  discuss  in  the  Court  below.  Assuming  that  the  contract 
was  illegal,  it  has  been  contended  that  there  has  been  such 
part  performance  of  the  contract  that  the  plaintiff  cannot 
insist  upon  having  it  undone.  The  principle  relied  on  is  that 
a  person  allegans  suam  turpitudinem  non  est  audiendus.  It  is 
said  that  this  lady  comes  to  the  Court  setting  up  the  fact 
that  she  was  party  to  an  illegal  contract  and  asking  for  relief, 
and  that  she  should  not  be  allowed  to  do  so,  for  though  it 
is  true  that  in  modern  times  persons  have  been  allowed  to 
resile  from  illegal  contracts,  they  cannot  do  so  if  any  part 
of  the  illegal  purpose  has  been  accomplished.  Here  it  is 
said  that  the  lady  has  had  the  benefit  of  the  introductions 
contracted  for,  and  of  the  trouble  and  expense  incurred  by 
the  defendant,  and  that  it  is  too  late  for  her  to  resile  from 
the  contract.  The  answer  on  behalf  of  the  plaintiff  is  put 
on  two  grounds.  First,  it  is  put  upon  her  common  law  right 
to  recover  money  deposited  to  abide  the  result  of  an  event 
that  has  never  happened.  It  is  urged  that  she  deposited 
money  with  the  defendant  to  be  kept  by  him  only  on  the 
happening  of  a  certain  event,  that  the  object  for  which  she 
deposited  the  money  was  illegal,  that  in  point  of  law  there 
was  no  contract,  and  that  it  was  competent  to  her  to  revoke 
it  at  any  time  before  the  event ;  that  she  had  revoked  it,  and 
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was  therefore  entitled  to  get  back  the  money  that  she  had 
paid. 

Upon  this  ground  the  common  law  position  of  the  plaintiff 
is  made  good.  In  terms  the  money  was  deposited  to  abide 
the  event  of  a  marriage  taking  place,  and  the  deposit  had 
nothing  to  do  with  work  and  labour  to  be  done.  The  contract 
itself  was  simply  a  wagering  contract,  and  the  defendant  was 
to  hold  the  money  as  stakeholder  till  the  event  happened. 
If  the  event  took  place  the  money  was  to  remain  with  the 
defendant,  and  if  it  did  not  take  place  the  plaintiff,  unless  she 
is  prevented  from  claiming  relief,  can  recover  it  back.  In 
answer  to  the  suggestion  that  something  has  been  done  under 
the  contract,  the  plaintiff  may  say  that  it  wras  no  part  of  the 
contract  that  the  defendant  should  make  the  introductions,  and 
that  the  steps  he  took  were  outside  the  contract  and  taken 
in  his  own  interest  to  improve  his  chance  of  winning  the 
wager,  and  that  being  so  the  event  contemplated  by  the  con- 
tract had  not  happened.  That  seems  to  me  to  be  a  good  point ; 
but  I  do  not  propose  to  rest  my  judgment  on  that  ground  only, 
because  there  is  a  wider  ground.  I  refer  to  the  attitude  that 
the  Courts  of  Equity  have  taken  up  with  regard!  to  the  par- 
ticular mischief  arising  on  marriage  brokage  contracts.  There 
was  no  objection  at  common  law,  till  perhaps  some  hundred 
years  ago,  to  such  contracts ;  but  the  Courts  of  Equity  took 
a  different  view,  and  in  consequence  the  Courts  of  Common 
Law  modified  their  view  of  the  matter  and  shaped  their  course 
accordingly.  Equity  did  not  take  the  view  that  in  the  case  of 
a  contract  of  this  particular  kind,  tainted  with  illegality,  a  case 
for  relief  could  only  be  considered  where  there  had  been  a  total 
failure  of  consideration.  As  was  pointed  out  by  Lord  Hard- 
wicke  in  Cole  v.  Gibson  (1  Vesey  Senr.  503),  equity  reserves  to 
itself  the  right  to  intervene  even  when  something  has  been 
done  in  part  performance  of  the  contract,  or  even  when  the 
marriage  has  taken  place. 
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I  come  now  to  more  modern  cases.  In  Taylor  v.  Bowers 
(1  Q.  B.  D.  291),  Hellish,  L.J.,  said :  "  If  money  is  paid  or 
goods  delivered  for  an  illegal  purpose,  the  person  who  had 
so  paid  the  money  or  delivered  the  goods  may  recover  them 
back  before  the  illegal  purpose  is  carried  out ;  but  if  he  waits 
till  the  illegal  purpose  is  carried  out,  or  if  he  seeks  to  enforce 
the  illegal  transaction,  in  neither  case  can  he  maintain  an 
action ;  the  law  will  not  allow  that  to  be  done."  In  that  case 
it  was  clear  that  some  consideration  had  passed,  because  in 
pursuance  of  the  agreement  the  goods  of  the  debtor  had  been 
removed  and  warehoused ;  but  that  was  not  allowed  to  interfere 
with  the  decision  of  the  Court,  for,  having  regard  to  the  main 
object  of  the  agreement,  no  part  of  that  had  been  accomplished. 
How  far  is  that  qualified  by  the  decision  in  Kearlcyv.  Thomson 
(24  Q.  B.  D.  742),  which  was  also  a  decision  of  the  Court  of 
Appeal  ?  Fry,  L.J.,  took  exception  to  the  statement  of  Mellish, 
L.J.,  in  the  former  case ;  but  it  is  to  be  observed  that  in  the 
later  case  the  illegal  purpose,  which  was  to  defeat  creditors, 
had  been  largely  accomplished,  for  the  contract  was  that  the 
defendants  should  not  appear  at  the  public  examination  of  the 
bankrupt,  and  that  contract  to  abstain  from  appearing  had 
been  carried  out.  If,  therefore,  the  dicta  of  the  Lord  Justice 
controlled  us,  they  do  not  apply  to  the  present  case,  in  which, 
the  object  being  to  bring  about  a  marriage,  it  could  not  be 
performed  in  part.  It  seems  to  me  that,  whether  this  case  is 
regarded  from  the  point  of  view  of  the  common  law  or  from 
the  broader  point  of  view  of  the  Courts  of  Equity,  we  are  entitled 
to  grant  the  relief  asked  for,  and  are  not  debarred  from  doing 
so  by  reason  that  the  defendant  has  taken  certain  steps  and 
incurred  some  expense  towards  carrying  out  his  part  of  the 
contract.  On  these  grounds  I  have  come  to  the  conclusion 
that  this  appeal  should  be  allowed. 

MATHEW,  L.J. :  I  am  of  the  same  opinion.  The  objects 
of  the  Courts  in  discountenancing  marriage  brokage  contracts 
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and  pronouncing  them  to  be  illegal  has  been  to  prevent 
reckless  and  unsuitable  marriages.  The  real  nature  of 
such  a  contract  is  that  it  is  nudmn  pactum,  and  the  law 
declares  that  it  imports  no  consideration,  and  that  no  rights 
arise  under  it,  The  position,  where  a  contract  is  niidum  pactum 
and  executory,  is  that  while  unperformed  either  party  may 
rescind  it.  The  plaintiff  has  rescinded  the  contract,  and  I  do 
not  see  why  effect  should  not  be  given  to  that  rescission. 

The  final  question  is  whether  this  contract  is  capable  of 
being  set  up  by  the  part  performance  by  the  defendant  of  that 
which  he  had  undertaken  to  do.  The  rule  of  law  governing 
such  a  case  would  not  exist  if  there  were  such  an  exception 
to  it,  because  all  that  would  be  necessary  to  establish  such  a 
contract  as  the  one  in  this  case  would  be  to  bring  about  intro- 
ductions to  one  or  two  persons,  or  even  to  write  a  letter,  or  do 
some  other  trifling  act  in  order  that  the  defendant  might  set 
up  a  part  performance  on  his  part,  to  entitle  him  to  say  that 
he  had  earned  the  money  under  the  contract  and  made  the 
rule  of  law  inapplicable  to  the  case. 

Cozens-Hardy,  L.J.,  agreed. 

Appeal  allowed. 


Agreements  in  restraint  of  trade  unless  reasonable  between 
the  parties  and  not  injurious  to  the  public  are  void. 

NORDENFELT    v.   MAXIM-NORDENFELT    GUNS 

AND  AMMUNITION   CO.,   LTD.    (1894) 

[(1894),  A.  C.  535  ;  63  L.  J.  Oh.  908.] 

The  appellant,  a  patentee  and  manufacturer  of  guns  and 
ammunition  for  purposes  of  war,  covenanted  with  the  com- 
pany to  which  his  patents  and  business  had  been  transferred 
that  he  would  not  for  twenty-five  years  engage  except  on 
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behalf  of  the  company  either  directly  or  indirectly  in  the 
business  of  a  manufacturer  of  guns  or  ammunition  or  in 
any  business  competing  or  liable  to  compete  in  any  way  with 
that  for  the  time  being  carried  on  by  the  company. 

The  appellant  afterwards  entered  into  an  agreement  with 
other  manufacturers  of  guns  and  ammunition,  and  the  respon- 
dent company  brought  an  action  to  enforce  the  covenant  by 
injuction. 

HOMER,  J.,  held  the  covenant  void. 

The  Court  of  Appeal  (Lindley,  Bowen,  and  A.  L.  Smith,  L.JJ.) 
were  of  opinion  that  the  covenant  was  too  wide  in  its  applica- 
tion to  any  business  which  the  company  might  carry  on  during 
twenty-five  years,  but  was  valid  as  regarded  the  gun  and 
ammunition  business. 

The  Court  granted  an  hi  junction  and  ordered  an  inquiry 
accordingly  ([1893]  1  Ch.  630). 

The  appellant  appealed. 

Lord  HEBSCHELL,  L.C. :  The  appellant  mainly  relied  upon 
the  fact  that  the  covenant  was  general — that  is  to  say  un- 
limited in  respect  of  area — and  argued  that  it  was  therefore 
void. 

As  I  read  the  authorities,  until  the  cases  to  which  I  shall 
call  attention  to  presently,  the  distinction  between  general  and 
particular  restraints  was  always  maintained,  and  the  latter 
alone  were  regarded  as  exceptions  from  the  general  rule  that 
agreements  in  restraint  of  trade  were  bad. 

[The  Lord  Chancellor  then  considered  the  cases  and  con- 
tinued— ] 

The  discussion  on  which  I  have  been  engaged  is,  it  must  be 
admitted,  somewhat  academic.  For,  in  considering  the  applica- 
tion of  the  rule,  and  the  limitations,  if  any,  to  be  placed  on  it, 
I  think  that  regard  must  be  had  to  the  changed  conditions 
of  commerce  and  of  the  means  of  communication  which  have 
been  developed  in  recent  years.  To  disregard  these  would  be 
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to  miss  the  substance  of  the  rule  in  a  blind  adherence  to  its 
letter.  Newcastle-upon-Tyne  is  for  all  practical  purposes  as 
near  to  London  to-day  as  towns  which  are  now  regarded  as 
suburbs  of  the  metropolis  were  a  century  ago.  An  order  can 
be  sent  to  Newcastle  more  quickly  than  it  could  then  have 
been  transmitted  from  one  end  of  London  to  the  other,  and 
goods  can  be  conveyed  between  the  two  cities  in  a  few  hours 
and  at  a  comparatively  small  cost.  Competition  has  assumed 
altogether  different  proportions  in  these  altered  circumstances, 
and  that  which  would  have  been  once  merely  a  burden  on 
the  covenantor  may  now  be  essential  if  there  is  to  be  reason- 
able protection  to  the  covenantee. 

When  Lord  Macclesfield  emphasised  the  distinction  between 
a  general  restraint  not  to  exercise  a  trade  throughout  the 
kingdom  and  one  which  was  limited  to  a  particular  place,  the 
reason  which  he  gave  for  the  distinction  was  that  "  the  former 
of  these  must  be  void,  being  of  no  benefit  to  either  party,  and 
only  oppressive,  as  shall  be  shown  by-and-by."  He  returns  to 
the  subject  later  on,  when  giving  the  reasons  why  all  voluntary 
restraints  are  regarded  with  disfavour  by  the  law,  in  these 
terms  :  "  Thirdly,  because  in  a  great  many  instances  they  can 
be  of  no  use  to  the  obligee ;  which  holds  in  all  cases  of  general 
restraint  throughout  England;  for  what  does  it  signify  to  a 
tradesman  in  London  what  another  does  at  Newcastle  ?  And 
surely  it  would  be  unreasonable  to  fix  a  certain  loss  on  one 
side  without  any  benefit  to  the  other." 

There  is  no  doubt  that,  with  regard  to  some  professions  and 
commercial  occupations,  it  is  as  true  to-day  as  it  was  formerly, 
that  it  is  hardly  conceivable  that  it  should  be  necessary,  in 
order  to  secure  reasonable  protection  to  a  covenantee,  that  the 
covenantor  should  preclude  himself  from  carrying  on  such 
profession  or  occupation  anywhere  in  England.  But  it  cannot 
be  doubted  that  in  other  cases  the  altered  circumstances  to 
which  I  have  alluded  have  rendered  it  essential,  if  the  requisite 
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protection  is  to  be  obtained,  that  the  same  territorial  limita- 
tions should  not  be  insisted  upon  which  would  in  former  days 
have  been  only  reasonable.  I  think,  then,  that  the  same 
reasons  which  led  to  the  adoption  of  the  rule  require  that  it 
should  be  frankly  recognised  that  it  cannot  be  rigidly  adhered 
to  in  all  cases. 

My  Lords,  it  appears  to  me  that  a  study  of  Lord  Maccles- 
field's  judgment  will  show  that  if  the  conditions  which  prevail 
at  the  present  day  had  existed  in  his  time  he  would  not  have 
laid  down  a  hard  and  fast  distinction  between  general  and  par- 
ticular restraints,  for  the  reasons  by  which  he  justified  that 
distinction  would  have  been  unfounded  in  point  of  fact. 

I  would  adopt  in  these  cases  the  test  which  in  a  case  of 
partial  restraint  was  applied  by  the  Court  of  Common  Pleas 
in  Homer  v.  Graves  (7  Bing.  735-743)  in  considering  whether 
the  agreement  was  reasonable.  Tindal,  C. J.,  said :  "  We  do 
not  see  how  a  better  test  can  be  applied  to  the  question, 
whether  reasonable  or  not,  than  by  considering  whether  the 
restraint  is  such  only  as  to  afford  a  fair  protection  to  the 
interests  of  the  party  in  favour  of  whom  it  is  given,  and 
not  so  large  as  to  interfere  with  the  interests  of  the  public. 
Whatever  restraint  is  larger  than  the  necessary  protection 
of  the  party  can  be  of  no  benefit  to  either ;  it  can  only  be 
oppressive,  and,  if  oppressive,  it  is,  in  the  eye  of  the  law,, 
unreasonable." 

Lord  MACNAGHTEN  :  In  the  age  of  Queen  Elizabeth  all 
restraints  of  trade,  whatever  they  were,  general  or  partial, 
were  thought  to  be  contrary  to  public  policy,  and  therefore 
void  (Colgate  v.  Bachelor  (Cro.  Eliz.  872)).  In  time,  how- 
ever, it  was  found  that  a  rule  so  rigid  and  far-reaching  must 
seriously  interfere  with  transactions  of  every  day  occurrence. 
Traders  could  hardly  venture  to  let  their  shops  out  of  their 
own  hands ;  the  purchaser  of  a  business  was  at  the  mercy 
of  the  seller;  every  apprentice  was  a  possible  rival.  So  the 
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rule  was  relaxed.  It  was  relaxed  as  far  as  the  exigencies  of 
trade  for  the  time  being  required,  gradually  and  not  without 
difficulty,  until  it  came  to  be  recognised  that  all  partial 
restraints  might  be  good,  though  it  was  thought  that  general 
restraints,  that  is,  restraints  of  general  application  extending 
throughout  the  kingdom,  must  be  bad.  Why  was  the  relaxa- 
tion supposed  to  be  thus  limited  ?  Simply  because  nobody 
imagined  in  those  days  that  a  general  restraint  could  be 
reasonable,  not  because  there  was  any  inherent  or  essential 
distinction  between  the  two  cases. 

The  true  view  at  the  present  time,  I  think,  is  this,  the 
public  have  an  interest  in  every  person's  carrying  on  his 
trade  freely;  so  has  the  individual.  All  interference  with 
individual  liberty  of  action  in  trading,  and  all  restraints  of 
trade  of  themselves,  if  there  is  nothing  more,  are  contrary 
to  'public  policy,  and  therefore  void.  That  is  the  general 
rule.  But  there  are  exceptions.  Eestraints  of  trade  and 
interference  with  individual  liberty  of  action  may  be  justified 
by  the  special  circumstances  of  a  particular  case.  It  is  a 
sufficient  justification,  and  indeed  it  is  the  only  justification,, 
if  the  restriction  is  reasonable — reasonable,  that  is,  in  refer- 
ence to  the  interests  of  the  parties  concerned  and  reasonable 
in  reference  to  the  interests  of  the  public,  so  framed  and  so 
guarded  as  to  afford  adequate  protection  to  the  party  in 
whose  favour  it  is  imposed,  while  at  the  same  time  it  is  in 
no  way  injurious  to  the  public.  That,  I  think,  is  the  fair 
result  of  all  the  authorities. 

To  a  certain  extent,  different  considerations  must  apply 
in  cases  of  apprenticeship  and  cases  of  that  sort  on  the  one 
hand,  and  cases  of  the  sale  of  a  business  or  dissolution  of 
partnership  on  the  other.  A  man  is  bound  an  apprentice 
because  he  wishes  to  learn  a  trade  and  to  practise  it.  A 
man  may  sell  because  he  is  getting  too  old  for  the  strain 
and  worry  of  business,  or  because  he  wishes  for  some  other 
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reason  to  retire  from  business  altogether.  Then  there  is 
obviously  more  freedom  of  contract  between  buyer  and  seller 
than  between  master  and  servant,  or  between  an  employer 
and  a  person  seeking  employment. 

When  the  question  is,  how  far  interference  with  the  liberty 
of  an  individual  in  a  particular  trade  offends  against  the 
interest  of  the  public,  there  is  not  much  difficulty  in  measur- 
ing the  offence  and  coming  to  a  judgment  on  the  question. 
The  difficulty  is  much  greater  when  the  question  of  public 
policy  is  considered  at  large  and  without  direct  reference 
to  the  interests  of  the  individual  under  restraint.  It  is  a 
principle  of  law  and  of  public  policy  that  trading  should  be 
encouraged  and  that  trade  should  be  free ;  but  a  fetter  is 
placed  on  trade  and  trading  is  discouraged  if  a  man  who 
has  built  up  a  valuable  business  is  not  to  be  permitted  to 
dispose  of  the  fruits  of  his  labours  to  the  best  advantage. 

What  has  the  public  to  hope  in  the  way  of  future  service 
from  a  man  who  sells  his  business  meaning  to  trade  no  more  ? 
Is  it  likely  that  he  will  begin  the  struggle  of  life  again,  work- 
ing at  his  old  trade  or  profession  in  some  remote  place  where 
he  has  no  interest  and  no  connections?  Is  the  possibility 
that  he  may  do  so  a  factor  to  be  taken  into  consideration  ? 
Now,  when  all  trades  and  businesses  are  open  to  everybody 
alike,  it  is  not  very  easy  to  appreciate  the  injury  to  the 
public  resulting  from  the  withdrawal  of  one  individual. 

Lords  Watson,  Ashbourne,  and  Morris  agreed. 

Order  appealed  from  affirmed  and  appeal  dismissed. 
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The  question   of  reasonableness   is  for  the   Court,  not  for 

the  jury. 

DOWDEN  AND  POOK,  LTD.  v.  POOK.    (1904) 
[(1904)  1  K.  B.  45  ;  73  L.  J.  K.  B.  38.] 

The  defendant  on  being  appointed  manager  of  the  plaintiffs 
business  covenanted  that  he  would  not  ,"  either  solely,  or 
jointly  with,  or  as  manager  or  agent  for,  any  other  person 
or  persons  or  company  directly  or  indirectly,  carry  on,  or 
be  engaged  or  concerned  or  interested  in  the  business  of  a 
cider  merchant  for  the  term  of  five  years  after  leaving  the 
company." 

The  defendant  was  dismissed,  and  committed  breaches  of 
the  above-mentioned  covenant. 

Grantham,  J.,  left  to  the  jury  the  question  whether  the 
covenant  was  wider  than  was  necessary  for  the  protection 
of  the  plaintiffs  business. 

The  jury  answered  the  question  in  the  affirmative. 

The  judge,  however,  on  further  consideration  was  of  opinion 
that  the  question  whether  the  covenant  was  reasonable,  having 
regard  to  the  circumstances,  was  for  him  and  not  for  the  jury, 
and  held  that  the  covenant  was  reasonable,  and  therefore  not 
void  as  being  in  restraint  of  trade. 

The  defendant  appealed. 

COLLINS,  M.R. :  It  appears  to  me  that  from  a  very  early 
stage  down  to  the  present  time  that  question  (whether  the 
covenant  was  reasonable  or  not)  has  really  always  been  treated 
as  being  one  for  the  Court,  and  not  for  the  jury.  It  is,  in 
my  opinion,  a  question  of  law.  No  doubt  there  may  be 
matters  of  fact,  forming  elements  in  the  determination  of 
the  question,  which,  if  they  are  in  dispute,  may  have  to  be 
ascertained  through  the  medium  of  the  jury  ;  but  it  is  beyond 

L.C.  Y 
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their  province  to  determine  whether  the  restriction  imposed 
by  the  covenant  is  reasonable  or  not. 

That  brings  me  to  the  question  whether  the  decision  of 
the  learned  judge  was  right  in  point  of  law.  There  was 
evidence  which  was  perfectly  relevant  to  the  inquiry,  and 
which  was  therefore  properly  admitted,  as  to  the  nature  of 
the  plaintiffs'  business,  the  number  and  situation  of  their 
customers,  and  other  matters,  all  of  which  were  circumstances 
proper  to  be  considered  by  the  tribunal  which  had  to  decide 
the  question  whether  the  covenant  was  reasonable.  If  there 
had  been  any  substantial  controversy  as  to  these  matters 
there  might  have  been  questions  of  fact  for  the  jury  to  decide ; 
but,  in  point  of  fact,  there  does  not  appear  to  me  to  have 
been  any  such  controversy  in  the  present  case  as  to  raise 
any  issue  for  the  jury  to  decide.  The  plaintiffs'  books  were 
produced  and  spoke  for  themselves  with  regard  to  the  extent 
and  nature  of  their  business.  It  does  not  appear  to  me  to 
have  been  what  by  any  stretch  can  be  called  a  very  large 
business,  and  the  great  bulk  of  the  customers  were  in  England, 
though  there  were  a  few  elsewhere.  It  appears  to  me  im- 
possible to  say  that,  for  the  protection  of  that  business,  a 
covenant  applying  to  the  whole  world  was  necessary.  I 
therefore  think  that  the  covenant  sued  upon  was  so  wide 
as  to  be  unreasonable.  The  jury  were  of  opinion  that  it 
was  so,  though  the  learned  judge  appears  to  have  thought 
that  their  finding  was  not  altogether  worthy  to  be  relied 
upon  as  impartial.  Apart  entirely  from  the  intervention 
of  the  jury,  I  do  not  think  that  there  was  any  evidence  in 
this  case  to  support  the  conclusion  that  the  restriction  imposed 
by  the  covenant  was  a  reasonable  one.  For  these  reasons 
I  think  the  appeal  must  be  allowed  and  judgment  entered 
for  the  defendant. 

MATHEW,  L.J. :  I  am  of  the  same  opinion. 

COZENS-HAKDY,   L.J. :    I   am   of   the   same   opinion.      The 
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question  is  really  one  of  public  policy,  which  is  not  a  question 
of  fact  for  a  jury,  but  of  law  for  the  judge.  No  doubt  the 
judge  who  has  to  decide  the  question  has  to  consider  the 
particular  circumstances  of  the  case. 

It  appears  to  me  to  be  impossible  to  say  that,  for  the 
protection  of  a  business  of  this  kind,  and  limited  as  this 
business  was,  it  was  reasonably  necessary  that  the  defendant 
should  be  restrained  from  carrying  on  business  as  a  cider 
merchant  in  any  part  of  the  world. 

Application  to  enter  judgment  for  defendant  alloived. 


Paramount  public  policy  not  lightly  to  interfere  with  the 
freedom  of  contract. 

PRINTING  AND  NUMERICAL  REGISTERING  CO. 
v.  SAMPSON.    (1875) 

[L.  E.  19  Eq.  462 ;  44  L.  J.  Oh.  705.] 

The  defendant,  one  of  the  vendors  of  a  patent,  covenanted 
with  the  plaintiff  company,  the  purchasers,  to  assign  to  them 
on  their  request  all  future  patent  rights  which  he  might 
thereafter  acquire  of  a  like  nature  to  the  patent  sold.  He 
afterwards  took  out  a  patent  for  an  invention  of  a  like  nature 
and  refused  to  assign  it. 

Held,  the  agreement  not  contrary  to  public  policy. 

Sir  GEORGE  JESSEL,  M.E. :  It  must  not  be  forgotten  that  you 
are  not  to  extend  arbitrarily  those  rules  which  say  that  a  given 
contract  is  void  as  being  against  public  policy,  because  if  there 
is  one  thing  which  more  than  another  public  policy  requires  it 
is  that  men  of  full  age  and  competent  understanding  shall  have 
the  utmost  liberty  of  contracting,  and  that  their  contracts  when 
entered  into  freely  and  voluntarily  shall  be  held  sacred  and 
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shall  be  enforced  by  Courts  of  Justice.  Therefore,  you  have 
this  paramount  public  policy  to  consider — that  you  are  not 
lightly  to  interfere  with  this  freedom  of  contract.  Now,  there 
is  no  doubt  public  policy  may  say  that  a  contract  to  commit 
a  crime,  or  a  contract  to  give  a  reward  to  another  to  commit 
a  crime,  is  necessarily  void.  The  decisions  have  gone  further, 
and  contracts  to  commit  an  immoral  offence,  or  to  give  money 
or  reward  to  another  to  commit  an  immoral  offence,  or  to 
induce  another  to  do  something  against  the  general  rules  of 
morality,  though  far  more  indefinite  than  the  previous  class, 
have  always  been  held  to  be  void.  I  should  be  sorry  to  extend 
the  doctrine  much  further.  I  do  not  say  there  are  no  other 
cases  to  which  it  does  apply ;  but  I  should  be  sorry  to  extend 
it  much  further.  However,  I  am  satisfied  there  is  no  reason 
for  so  extending  it  in  this  case.  In  the  first  place,  it  is 
assumed  that  a  man  will  not  invent  without  pecuniary  reward. 
Experience  shows  us  that  that  must  not  be  taken  as  an 
absolute  truth.  Some  of  the  greatest  inventions,  which  have 
been  of  the  most  benefit  to  mankind,  have  been  invented  by 
persons  who  have  given  their  inventions  freely  to  the  world. 
Again,  it  is  supposed  that  a  man  who  has  obtained  money  for 
the  future  products  of  his  brain  will  not  be  ready  to  produce 
these  products.  That  must  not  be  assumed.  Nothing  is  more 
common  in  intellectual  pursuits  than  for  men  to  sell  before- 
hand the  future  intellectual  product  before  it  is  made,  or  even 
conceived.  Does  any  one  imagine  that  it  is  against  public 
policy  for  an  artist  to  sell  the  picture  which  he  has  never 
painted  or  designed,  or  for  the  sculptor  to  sell  the  statue,  the 
subject  of  which  is  to  be  hereafter  given  to  him,  or  for  the 
author  to  sell  the  copyright  of  the  book,  the  title  of  which  is 
even  as  yet  unknown,  or,  more  than  that,  that  a  contributor 
to  a  periodical  may  agree  that  he  will  devote  himself  to  the 
exclusive  service  of  a  certain  periodical  for  a  given  period,  for 
a  given  reward  ?  These  examples  are,  to  my  mind,  entirely 
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repugnant  to  the  argument  that  there  is  any  public  policy  in 
prohibiting  such  contracts.  On  the  contrary,  public  policy  is 
the  other  way.  It  encourages  the  poor,  needy,  and  struggling 
author  or  artist.  It  enables  him  to  pursue  his  avocations, 
because  people  rely  upon  his  honour  and  good  faith,  and  the 
ordinary  practice  of  mankind ;  and  it  will  provide  for  him  the 
means  beforehand  which,  if  the  law  prohibited  such  a  contract, 
he  could  not  otherwise  obtain.  This  appears  to  me  to  apply 
as  much  to  a  patent  invention  as  to  any  other  subject  which 
the  intellect  can  produce. 

NOTE. — "  The  doctrine  of  public  policy  is  regarded  nowadays 
as  one  rather  for  the  legislature  than  the  Courts,  although  the 
Courts  will  not  shrink  from  acting  on  it  if  the  contract  sought 
to  be  enforced  leads  to  immorality  or  crime."  [FABWELL,  L.J., 
Hijams  v.  Stuart  King,  supra,  p.  285.] 


EFFECT   OF   ILLEGALITY. 

If  the  illegal  part  of  a  contract  can  be  severed  from  the 
legal  the  latter  can  be  enforced. 

GASKELL  v.   KING. 

[11  East  164.] 

The  plaintiff  declared  in  covenant  upon  an  indenture 
whereby  he  demised  to  the  defendant  a  messuage  for  twelve 
years,  at  a  certain  rent,  payable  quarterly.  And  the  defendant 
covenanted  to  pay  the  said  rent. 

Breach,  non-payment. 

The  indenture  contained  a  covenant  whereby  the  tenant 
bound  himself  to  pay  the  property  tax  and  all  other  taxes 
imposed  on  the  premises  or  on  the  landlord  in  respect  thereof. 
By  the  Statute  46  G.  III.  c.  65,  s.  115,  the  covenant  for  payment 
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by  the  lessee  of  the  property  tax  was  void  and  illegal,  and  the 
question  was  whether  this  rendered  the  whole  lease  void. 

Lord  ELLENBOROUGH,  C.  J. :  The  covenant  by  the  lessee  for 
payment  of  the  property  tax  and  for  indemnifying  the  land- 
lord from  it  is  void  by  the  statute,  but  that  will  not  avoid 
other  independent  covenants  in  the  lease  which  are  good, 
such  as  that  for  payment  of  rent.  The  covenants  are  entirely 
distinct. 

LE  BLANC,  J. :  If  the  subsequent  covenant  for  payment  of 
the  property  tax  had  not  been  inserted  in  the  lease,  it  could 
not  have  been  pretended  that  the  lease  would  be  void  because 
it  served  the  rent  clear  of  all  parliamentary  taxes ;  for  that 
must  be  understood  of  taxes  which  the  tenant  might  lawfully 
covenant  to  pay  in  exoneration  of  his  landlord. 

BAYLEY,  J. :  In  the  construction  of  the  general  words 
stipulating  for  the  payment  by  the  tenant  of  all  parliamentary 
taxes,  the  law  would  imply  an  exception  of  such  taxes  as  could 
not  legally  be  defrayed  by  him ;  and  the  subsequent  illegal 
covenant  by  the  tenant  for  indemnifying  his  landlord  from 
the  payment  of  the  property  tax  will  not  avoid  the  former 
general  and  good  covenant  for  the  payment  of  rent  clear  of 
all  parliamentary  taxes,  etc.,  and  if  the  tenant  had  paid  the 
property  tax  for  his  landlord,  he  might,  notwithstanding  such 
covenants,  have  produced  the  collector's  receipt  to  the  land- 
lord in  discharge  of  so  much  of  the  rent. 

Judgment  for  the  plaintiff. 

NOTE. — "  In  Malever  v.  Redshaw  (1  Mod.  35),  a  sheriffs  bond 
having  been  taken  in  a  form  other  than  that  prescribed  by  the 
23  H.  VI.  c.  9,  it  was  objected  that  it  was  altogether  void,  the  statute 
enacting  '  that  bonds  taken  in  any  other  form  should  be  void.' 
But  Twisden,  J.,  said :  '  I  have  heard  Lord  Hobart  say  upon  this 
occasion,  that  because  the  statute  would  make  sure  work,  and  not 
leave  it  to  exposition  what  bonds  should  be  taken,  therefore  it  was 
added  that  bonds  taken  in  any  other  form  should  be  void;  for, 
said  he,  the  statute  is  like  a  tyrant ;  where  he  comes  he  makes  all 
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void ;  but  the  common  law  is  like  a  nursing  father,  makes  void 
only  that  part  where  the  fault  is,  and  preserves  the  rest.'  But, 
after  the  long  series  of  decisions  on  the  subject,  it  is  too  late  to 
make  that  distinction  now.  In  truth,  as  was  said  by  Wilmot,  C.J., 
in  Collins  v.  Blanteru  (1  Smith's  L.  C.  6th  Ed.  325),  '  the  common 
law  is  nothing  else  but  statutes  worn  out.'  The  distinction  now 
applies  only  where  the  statute  makes  the  deed  void  altogether. 
The  general  rule  is  that,  where  you  cannot  sever  the  illegal  from 
the  legal  part  of  a  covenant,  the  contract  is  altogether  void ;  but, 
where  you  can  sever  them,  whether  the  illegality  be  created  by 
statute  or  by  the  common  law,  you  may  reject  the  bad  part  and 
retain  the  good  "  (per  WILLES,  J.,  Pickering  v.  llfracombe  Railway  Co., 
L.  R.  3  C.  P.  at  p.  250). 


But  if  the  contract  can  be  performed  in  a  legal  way  it  is 
necessary  to  prove  that  there  was  an  intention  to  per- 
form it  in  an  illegal  manner. 

WAUGH  v.  MORRIS.    (1873) 
[L.  E.  8  Q.  B.  202 ;  42  L.  J.  Q.  B.  57.] 

Action  by  owner  against  charterer  for  wrongfully  detaining 
the  ship. 

The  judgment  of  the  Court  (Cockburn,  C.J.,  Blackburn  and 
Mellor,  J.J.)  was  delivered  by 

BLACKBUEN,  J. :  By  the  charterparty  it  was  stipulated  that 
the  ship,  then  at  Trouville,  a  port  in  France,  should  there 
load  a  cargo  of  pressed  hay  and  proceed  therewith  direct  to 
London ;  and  a  term  in  the  charterparty  was  to  the  effect  that 
all  cargo  should  be  brought  and  taken  from  the  ship  alongside. 

The  defendant's  agent  verbally  told  the  master  that  the 
consignees  would  require  the  hay  to  be  delivered  to  them  at 
a  particular  wharf  in  Deptford  Creek,  and  that  he  should 
proceed  there  on  his  arrival  in  London,  and  this  the  master 
promised  to  do. 
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On  arriving  in  the  Thames  the  master  proposed  to  proceed 
to  the  wharf,  but  then  for  the  first  time  learned  that  by  an 
Order  in  Council,  made  under  the  authority  of  the  Cattle 
Diseases  Act  (32  &  33  Viet.  c.  70,  s.  78),  France  was  declared 
to  be  an  infected  country,  and  it  was  made  illegal  to  land  in 
Great  Britain  any  hay  brought  from  that  country.  He  could 
not  therefore  proceed  to  the  wharf  and  there  deliver  the  cargo, 
for  that  would  have  been  landing  the  hay,  and  illegal.  After 
some  delay  the  defendant  received  the  cargo  from  alongside 
the  ship  in  the  river  into  another  vessel  and  exported  it. 
There  was  no  legal  objection  to  this  being  done,  but  during 
the  interval  eighteen  days  beyond  the  lay-days  elapsed,  and 
it  was  for  this  detention  that  the  plaintiff  recovered. 

It  appeared  that  the  Order  in  Council  had  been  made  and 
published  before  the  charterparty  was  entered  into,  but  that 
in  fact  neither  the  master  of  the  ship  nor  the  defendant's 
agent  was  aware  that  it  had  been  made. 

A  rule  was  obtained,  which  was  argued  in  Michaelmas  term 
before  my  Lord  Chief  Justice,  my  Brother  Mellor,  and  myself,, 
when  the  Court  took  time  to  consider. 

We  are  of  opinion  that  the  rule  should  be  discharged.  The 
charterparty  provides  that  the  cargo  was  to  be  taken  from 
alongside ;  and  that  being  so,  the  consignee  might  select  any 
legal  and  reasonable  place  within  the  port  at  which  to  take 
it  from  alongside.  He,  by  his  agent  in  France,  named  this 
wharf,  which  he  supposed,  erroneously,  to  be  a  legal  place, 
and  the  master,  under  the  same  mistake,  assented  to  this,  as 
indeed  he  would  have  had  no  right  to  refuse,  if  it  had  really 
been  a  legal  place.  But  when  it  turned  out  that  the  defendant 
had  named  a  place  for  the  performance  of  the  contract  where 
the  performance  was  impossible,  because  illegal,  that  did  not 
put  an  end  to  the  contract,  if  the  performance  in  any  other 
way  was  legal  and  practicable.  In  the  present  case  the  per- 
formance by  receiving  the  cargo  alongside  in  the  river  without 
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landing  it  at  all  was  both  legal  and  practicable.  See  The 
Tcutonia  (L.  R.  4  P.  C.  171),  a  case  which  would  have  been 
precisely  in  point,  if  the  Oorder  in  Council  rendering  the 
landing  illegal  had  come  into  operation  after  the  contract  was 
made  instead  of  before. 

It  was  on  the  fact  that  the  Order  in  Council  existed  at  the 
time  the  contract  was  made  that  the  argument  for  the  defen- 
dant was  mainly  grounded. 

It  was  said  that  the  intention  of  both  parties  was,  that  the 
hay  was  to  be  landed,  that  therefore  they  intended  to  violate 
the  law,  and  that  it  may  be  shown  by  extraneous  evidence  that 
a  contract,  on  the  face  of  it  perfectly  legal,  is  void  because 
made  with  intent  to  violate  the  law,  and  that  ignorance  of  the 
law  makes  no  difference.  But  we  think,  in  the  first  place,  that 
it  is  a  mistake  to  say  that  the  plaintiff  intended  that  the  hay 
should  be  landed.  He  no  doubt  contemplated  and  expected 
that  the  hay  would  be  landed,  for,  except  under  very  unusual 
circumstances,  hay  is  not  brought  into  the  Thames  for  any 
other  object ;  but  all  that  the  shipowner  bargained  for,  and  al] 
that  he  can  properly  be  said  to  have  intended,  was  that,  on  the 
arrival  of  the  ship  in  London,  his  freight  should  be  paid, 
and  the  hay  taken  out  of  his  ship.  If,  unexpectedly,  there  had 
arisen  a  great  demand  for  hay  abroad,  like  that  which  existed 
when  our  army  was  in  the  Crimea,  the  consignee  might  have 
transhipped  the  hay  and  exported  it  without  the  shipowner 
having  the  slightest  ground  for  complaining  that  his  intention 
was  frustrated.  We  agree  that  a  contract,  lawful  in  itself, 
is  illegal  if  it  be  entered  into  with  the  object  that  the  law 
should  be  violated ;  if,  as  it  is  expressed  in  Pearce  v.  Brooks 
(supra,  p.  294),  it  is  done  for  the  very  object  of  satisfying 
an  illegal  purpose,  or,  as  it  is  expressed  in  McKinnell  v. 
Eolimon  (3  M.  &  W.  442),  "for  the  express  purpose  of  a 
violation  of  the  law."  But  in  the  present  case  the  shipowner 
never  did  even  contemplate  or  believe  that  the  defendant  would 


330  CASES   ON  THE  LAW  OF   CONTRACTS. 

violate  the  law.  He  contemplated  that  the  defendant  would 
land  the  goods  which  he  thought  was  lawful;  but  if  he  had 
thought  at  all  of  the  possibility  of  the  landing  being  prohibited, 
he  would  probably  have  expected  that  the  defendant  would  in 
that  case  not  violate  the  law.  And  he  would  have  been  right, 
in  fact,  in  that  expectation,  for  the  defendant  did  not  attempt 
to  land  the  goods. 

We  quite  agree,  that,  where  a  contract  is  to  do  a  thing  which 
cannot  be  performed  without  a  violation  of  the  law  it  is  void, 
whether  the  parties  knew  the  law  or  not.  But  we  think  that 
in  order  to  avoid  a  contract  which  can  be  legally  performed  on 
the  ground  that  there  was  an  intention  to  perform  it  in  an 
illegal  manner,  it  is  necessary  to  show  that  there  was  the 
wicked  intention  to  break  the  law;  and,  if  this  be  so,  the 
knowledge  of  what  the  law  is  becomes  of  great  importance. 

Ride  discharged. 


If  the  immediate  object  is  not  unlawful  it  must  be  shown  that 
the  parties — or  one  of  them  to  the  knowledge  of  the  other 
— had  an  unlawful  intention. 

PEARCE   i\    BROOKS.     (Supra,  p.  294.) 


The  onus  lies  on  the  party  who  uses  expressions  primd  facie 
importing  an  illegal  purpose  to  show  that  the  intention 
was  legal. 

HOLLAND   v.    HALL.     (1817) 
[1  B.  &  Aid.  53 ;  18  E.  E.  428.] 

The  plaintiff  agreed  to  sell  to  the  defendant  one-third  share 
of  a  ship  which  was  then  to  be  employed  on  a  joint  adventure, 
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in  the  exportation  of  military  stores  to  South  America,  con- 
trary to  an  Order  in  Council  then  in  force. 

It  was  objected  by  the  defendant  that  the  Order  in  Council 
1  laving  by  the  Act  29  G.  II.  c.  16  the  same  force  as  an  Act  of 
Parliament,  and  this  being  one  entire  contract,  the  whole 
instrument  was  vitiated.  No  evidence  was  offered  that  the 
plaintiff  either  obtained  or  used  any  means  to  procure  a 
licence. 

DALLAS,  J.,  directed  the  jury  to  find  a  verdict  for  the  plaintiff, 
with  liberty  to  the  defendant  to  move  to  enter  a  non-suit. 

A  rule  was  obtained. 

Gurney  and  Clntty :  Although  this  agreement,  if  carried 
into  effect  before  the  expiration  of  the  time  limited  by  the 
Order  in  Council,  and  without  a  licence,  would  be  illegal,  still, 
as  the  mere  effluxion  of  time,  the  procurement  of  a  licence, 
or  the  abandonment  of  the  illegal  vo}rage,  might  legalise  the 
whole,  it  is  not  necessarily  unlawful ;  and  the  presumption  is 
in  favour  of  its  legality. 

Lord  ELLENBOKOUGH,  C.J. :  The  parties  by  this  agreement 
appear  to  have  contemplated  one  entire  adventure,  which  was 
originally  illegal ;  and  I  cannot  discover  that  the  illegal  pur- 
pose was  ever  abandoned;  or  that  anything  was  done  to 
legalise  it. 

Bayley,  J.,  concurred. 

ABBOTT,  .1. :  If  there  be,  on  the  face  of  the  agreement,  an 
illegal  intention,  is  it  too  much  to  say,  that  the  burden  lies 
on  the  party  who  uses  expressions  prima  facie  importing  an 
illegal  purpose,  to  show  that  the  intention  was  legal  ? 

Holyroyd,  J.,  concurred. 

Rule  absolute. 
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Money  paid  or  property  delivered  tinder  an  unlawfid  agree- 
ment cannot  be  recovered.  [In  paridelicto  potior  est  con- 
ditio  defendentis.~\ 

HOLMAN  v.  JOHNSON.     (1775) 
[Cowp.  341.] 

Assumpsit  for  goods  sold  and  delivered  Plea  non-assumpsitr 
and  verdict  for  the  plaintiff.  Upon  a  rule  to  show  cause  why 
a  new  trial  should  not  be  granted,  Lord  Mansfield  reported 
the  case,  which  was  shortly  this  :  the  plaintiff,  who  was  resident 
at,  and  an  inhabitant  of  Dunkirk,  together  with  his  partner, 
a  native  of  that  place,  sold  and  delivered  a  quantity  of  tea,  for 
the  price  of  which  the  action  was  brought,  to  the  order  of  the 
defendant,  knowing  it  was  intended  to  be  smuggled  by  him 
into  England.  They  had,  however,  no  concern  in  the  smug- 
gling scheme  itself,  but  merely  sold  this  tea  to  him,  as  they 
would  have  done  to  any  other  person  in  the  common  and 
ordinary  course  of  their  trade. 

Lord  MANSFIELD  :  There  can  be  no  doubt,  but  that  every 
action  tried  here  must  be  tried  by  the  law  of  England;  but 
the  law  of  England  says,  that  in  a  variety  of  instances,  with 
regard  to  contracts  legally  made  abroad,  the  laws  of  the  country 
where  the  cause  of  action  arose  shall  govern.  There  are  a 
great  many  cases  which  every  country  says  shall  be  determined 
by  the  laws  of  foreign  countries  where  they  arise.  But  I 
do  not  see  how  the  principles  on  which  that  doctrine  obtains 
are  applicable  to  the  present  case.  For  no  country  ever  takes 
notice  of  the  revenue  laws  of  another. 

The  objection  that  a  contract  is  immoral  or  illegal  as 
between  plaintiff  and  defendant  sounds  at  all  times  very  ill 
in  the  mouth  of  the  defendant.  It  is  not  for  his  sake,  however, 
that  the  objection  is  ever  allowed ;  but  it  is  founded  in  general 
principles  of  policy,  which  the  defendant  has  the  advantage  of, 


LEGALITY  OF   CONTRACT.  333 

contrary  to  the  real  justice,  as  between  him  and  the  plaintiff 
by  accident,  if  I  may  so  say.  The  principle  of  public  policy 
is  this :  ex  clolo  malo  non  oritur  actio.  No  Court  will  lend 
its  aid  to  a  man  who  founds  his  cause  of  action  upon  an 
immoral  or  an  illegal  act.  If,  from  the  plaintiff's  own  stating 
or  otherwise,  the  cause  of  action  appears  to  arise  ex  tui-pi  causa, 
or  the  transgression  of  a  positive  law  of  this  country,  there  the 
Court  says  he  has  no  right  to  be  assisted.  It  is  upon  that 
ground  the  Court  goes ;  not  for  the  sake  of  the  defendant,  but 
because  they  will  not  lend  their  aid  to  such  a  plaintiff.  So, 
if  the  plaintiff  and  defendant  were  to  change  sides,  and  the 
defendant  was  to  bring  his  action  against  the  plaintiff,  the 
latter  would  then  have  the  advantage  of  it ;  for  where  both  are 
equally  in  fault,  potior  est  conditio  defendentis. 

The  question,  therefore,  is,  whether,  in  this  case,  the 
plaintiff's  demand  is  founded  upon  the  ground  of  any  immoral 
act  or  contract,  or  upon  the  ground  of  his  being  guilty  of  any- 
thing which  is  prohibited  by  a  positive  law  of  this  country. 
An  immoral  contract  it  certainly  is  not ;  for  the  revenue  laws 
themselves,  as  well  as  the  offences  against  them,  are  all  positivi 
juris.  This  is  an  action  brought  merely  for  goods  sold  and 
delivered  at  Dunkirk.  Where,  then,  or  in  what  respect  is  the 
plaintiff  guilty  of  any  crime  ?  Is  there  any  law  of  England 
transgressed  by  a  person  making  a  complete  sale  of  a  parcel 
of  goods  at  Dunkirk,  and  giving  credit  for  them  ?  The  con- 
tract is  complete,  and  nothing  is  left  to  be  done.  The  seller, 
indeed,  knows  what  the  buyer  is  going  to  do  with  the  goods, 
but  has  no  concern  in  the  transaction  itself.  It  is  not  a  bargain 
to  be  paid  in  case  the  vendee  should  succeed  in  landing  the 
goods ;  but  the  interest  of  the  vendor  is  totally  at  an  end,  and 
his  contract  complete  by  the  delivery  of  the  goods  at  Dunkirk. 

To  what  a  dangerous  extent  would  this  go  if  it  was  to  be 
held  a  crime.  If  contraband  cloaths  are  bought  in  France,  and 
brought  home  hither ;  or  if  glass  bought  abroad,  whieh  ought 
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to  pay  a  great  duty,  is  run  into  England  ;  shall  the  French 
tailor  or  the  glass  manufacturer  stand  to  the  risk  or  loss 
attending  their  being  run  into  England  ?  Clearly  not.  Debt 
follows  the  person,  and  may  be  recovered  in  England,  let 
the  contract  of  debt  be  made  where  it  will ;  and  the  law  allows 
a  fiction  for  the  sake  of  expediting  the  remedy.  Therefore 
I  am  clearly  of  opinion,  that  the  vendors  of  these  goods 
are  not  guilty  of  any  offence,  nor  have  they  transgressed 
against  the  provisions  of  any  Act  of  Parliament. 

The  gist  of  the  whole  turns  upon  this  ;  that  the  conclusive 
delivery  was  at  Dunkirk.  If  the  defendant  had  bespoke  the 
tea  at  Dunkirk  to  be  sent  to  England  at  a  certain  price,  and 
the  plaintiff  had  undertaken  to  send  it  into  England,  or  had 
had  any  concern  in  the  running  it  into  England,  he  would 
have  been  an  offender  against  the  laws  of  this  country.  But 
upon  the  facts  of  the  case,  from  the  first  to  the  last,  he 
clearly  has  offended  against  no  law  of  England.  Therefore 
let  the  rule  for  a  new  trial  be  discharged. 

The  three  other  judges  concurred. 


HARSE  v.  PEARL  LIFE  ASSURANCE  COMPANY. 

(1904) 

[73  L.  J.  K.  B.  373 ;  [1904]  1  K.  B.  558.] 

The  agent  of  the  defendant  company  in  good  faith,  and 
believing  his  statement  to  be  true,  represented  to  the  plaintiff 
that  an  insurance  effected  by  him  on  the  life  of  his  mother 
would  be  a  valid  insurance.  The  plaintiff  relying  thereon 
effected  an  insurance  and  paid  premiums  thereunder. 

Being  informed  that  the  policies  were  void  for  want  of 
an  insurable  interest,  the  plaintiff  brought  this  action  to 
recover  the  premiums  paid. 

Held:    Assuming  the   policy  to   be  illegal  and  void  the 
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representation  having  been  innocently  made  the  parties 
were  in  pari  delicto,  and  the  premiums  could  not  be  recovered 
back. 

COLLINS,  M.R. :  It  is  clear  law  that  where  one  of  two  parties 
to  an  illegal  contract  pays  money  to  the  other,  in  pursuance 
of  the  contract,  it  cannot  be  recovered  back.  'That  rule  was 
applied  to  a  case  similar  to  the  second  of  these  policies  in 
Howard  v.  Refuge  Friendly  Society  (54  L.  T.  644).  We  there- 
fore begin  the  discussion  with  the  rule  of  law  that  primd  facie 
the  plaintiff  would  be  debarred  from  recovering  the  premiums 
paid  on  either  policy.  In  this  state  of  things  it  is  said 
that  what  occurred  between  the  plaintiff  and  the  company's 
agent  relieves  the  plaintiff  from  the  operation  of  that  rule. 
The  statement,  however,  made  by  the  agent  was  not  a 
statement  of  fact,  but  one  of  the  law,  and  was  made  innocently, 
as  the  jury  have  found.  Unless  there  can  be  introduced  the 
element  of  fraud,  duress,  or  oppression,  or  difference  in  the 
position  of  the  parties  which  created  a  fiduciary  relationship 
to  the  plaintiff  so  as  to  make  it  inequitable  for  the  defendants 
to  insist  on  the  bargain  that  they  had  made  with  the  plaintiff, 
he  is  in  the  position  of  a  person  who  has  made  an  illegal 
contract  and  has  sustained  a  loss  in  consequence  of  a  mis- 
statement  of  law,  and  must  submit  to  that  loss.  Neither  on 
the  findings  of  the  jury  nor  in  the  evidence  can  I  find 
anything  that  brings  the  case  within  any  of  the  classes 
that  I  have  indicated.  Under  those  circumstances  the  plaintiff 
cannot  recover  back  the  premiums  that  he  has  paid. 

ROMEK,  L.J. :  I  am  of  the  same  opinion.  Assuming  that 
the  two  policies  are  void  because  they  were  illegal,  it  is  clear 
that  the  plaintiff  cannot  recover  the  premiums  that  he  has 
paid  unless  he  can  make  out  that  he  is  not  in  pari  delicto  with 
the  defendant  company.  Can  he  be  said  to  have  established 
that  position  ?  To  do  this  reliance  is  placed  on  the  statements 
made  by  the  agent  of  the  company.  In  my  opinion  there 
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was  no  misstatement  of  fact,  and  it  is  further  clear  that 
there  was  no  fraud — that  it  was  not  a  case  of  oppression  or 
duress,  and  that  it  was  not  a  case  of  an  advantage  taken 
by  a  clever  man  over  an  ignorant  one.  The  agent,  like 
the  plaintiff,  had  forgotten  or  mistaken  the  law. 
Mathew,  L.J.,  concurred. 

Appeal  allowed. 


But  (i)  if  a  party  is  not  in  pari  delicto  he  can  recover. 

SMITH  v.  CUFF. 

[6  M  &  Sel.  160  ;  18  E.  E.  340.] 

Defendant,  a  creditor  of  plaintiff,  entered  into  a  composition 
deed  with  the  plaintiff  and  other  creditors  to  receive  10s.  in 
the  pound.  By  agreement  between  plaintiff  and  defendant, 
unknown  to  the  other  creditors,  the  plaintiff  in  consideration 
of  the  defendant  agreeing  to  the  composition  deed  gave 
the  defendant  promissory  notes  for  the  remainder  of  the 
debt.  The  defendant  negotiated  the  promissory  notes,  the 
holder  of  one  of  which  enforced  payment  from  the  plaintiff 
by'  action.  The  plaintiff  brought  this  action  to  recover  the 
money  so  paid. 

Comyn  for  the  plaintiff. 

Campbell  for  the  defendant.  Both  parties  being  in  pari 
delicto  potior  est  conditio  defendentis. 

In  Smith  v.  Bromley  and  other  similar  cases,  where  the 
party  was  allowed  to  recover  the  money,  it  was  upon  the 
ground  that  he  was  not  in  pan  delicto. 

Lord  ELLENBOROUGH,  C.J. :  This  is  not  a  case  of  par 
delictum:  it  is  oppression  on  the  one  side,  and  submission 
on  the  other :  it  never  can  be  predicated  as  par  delicti!  in, 
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when  one  holds  the  rod  and  the  other  bows  to  it.  There 
was  an  inequality  of  situation  between  these  parties :  one 
was  creditor,  the  other  debtor,  who  was  driven  to  comply 
with  the  terms  which  the  former  chose  to  enforce.  And 
is  there  any  case  where  money  having  been  obtained  extor- 
sively,  and  by  oppression,  and  in  fraud  of  the  party's  own 
act  as  it  regards  the  other  creditors,  it  has  been  held  that 
it  may  not  be  recovered  back  ?  On  the  contrary,  I  believe 
it  has  been  uniformly  decided  that  an  action  lies. 

BAYLEY,  J. :  The  reason  assigned  in  Smith  v.  Bromley  for 
that  decision  was,  that  the  party  who  insisted  on  payment  was 
acting  with  extortion  and  oppressively,  and  in  the  teeth  of 
that  which  he  had  agreed  to  accept.  And  does  not  this  reason 
apply  to  the  present  case  ?  The  conduct  of  the  defendant 
here,  is  that  of  one  taking  undue  advantage  of  the  plaintiffs 
situation,  and  endeavouring  to  extort  from  him  by  oppression 
that  which  he  stipulated  not  to  demand. 

Holroyd,  J.,  agreed. 

Judgment  for  plaintiff. 

NOTE. — In  Atkinson  v.  Denby  (6  H.  &  N.  778),  the  plaintiff,  being 
in  embarrassed  circumstances,  offered  his  creditors  a  composition 
of  5s.  in  the  pound.  The  defendant,  a  creditor,  refused  to  accept 
it  unless  the  plaintiff  paid  him  £50  and  gave  him  a  bill  of  exchange 
for  £108.  The  other  creditors  would  not  accept  the  composition 
if  the  defendant  did  not.  The  plaintiff,  unknown  to  the  other 
creditors,  paid  the  defendant  the  £50  and  gave  him  the  bill  of 
exchange,  and  the  defendant  afterwards  executed  the  composition 
deed. 

Held  (by  Pollock,  C.B.,  Bramwell  and  Wilde,  BB.— Martin,  B., 
dissenting),  that  the  plaintiff  could  recover  the  £50. 


L.C. 
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(2)  If  no  material  part  of  the  illegal  purpose  has  been 
carried  out  he  can  recover. 

HERMANN  v.  CHARLESWORTH. 
(Supra,  p.  311.) 


(3)  Agents  and  trustees  must  account  notwithstanding 
illegality  of  the  transaction  in  which  it  is  received. 

BARCLAY  v.  PEARSON.    (1893) 
[(1893)  2  Chan.  154 ;  62  L.  J.  Oh.  636.] 

The  defendant  who  was  the  proprietor  of  a  newspaper  carried 
on  in  connection  therewith  a  competition  under  the  following 
conditions.  He  published  in  his  paper  a  paragraph,  omitting 
the  last  word.  In  the  same  paper  he  printed  a  coupon  with 
a  direction  that  persons  wishing  to  enter  the  competition  must 
cut  out  the  coupon,  fill  in  the  word  missing  from  the  paragraph, 
together  with  their  names  and  addresses,  and  send  it,  with  a 
postal  order  for  Is.,  to  the  paper.  It  was  further  stated  in  the 
paper  that  the  missing  word  was  in  the  hands  of  a  chartered 
accountant,  enclosed  in  a  sealed  envelope  ;  that  his  statement 
with  regard  to  it  would  appear,  with  the  result  of  the  com- 
petition, in  a  subsequent  issue  of  the  paper;  and  that  the 
whole  of  the  money  received  in  entrance  fees  would  be  divided 
equally  amongst  those  competitors  who  filled  in  the  missing 
word  correctly.  In  an  action  by  the  successful  competitors 
against  the  defendant  and  the  unsuccessful  competitors,  seeking 
administration  of  the  trusts  of  the  moneys  in  the  hands  of  the 
defendant  for  the  purposes  of  the  competition  and  distribution 
among  the  persons  entitled  thereto : 

Held :  (1)  That  the  competition  constituted  a  lottery  within 
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the  meaning  of  42  Geo.  III.  c.  119,  and  was  illegal ;  (2)  that  so 
far  as  the  money  in  the  hands  of  the  defendant  was  impressed 
with  any  trust,  it  was  one  which  had  arisen  out  of  an  illegal 
transaction,  and  the  Court  would  not  render  any  assistance  in 
its  administration ;  and,  semble,  (3)  that  notwithstanding  the 
illegality  of  the  competition  the  competitors  had  a  legal  right, 
enforceable  by  an  action   at  law,  to  the  return  of  their  con- 
tributions, at  all  events,  provided  that  they  gave  notice  of  their 
claim  before  the  money  had  been  distributed  by  the  defendant. 
STIBLING,    J. :  In   my  opinion  the   competition  was  illegal 
under   the   statutes  against  lotteries.     This  would  dispose  of 
the  case  were  it  not  that  the  fund  has  been  paid  into  Court, 
and  it  becomes  necessary  to  consider  what  are  the  rights  of 
the  unsuccessful  competitors.      The  law  on  this  subject  has 
been  recently  considered  by  the  Court  of  Appeal  in  the  case  of 
Kearleyv.  Thompson  (59  L.  J.  Q.  B.  228 ;  L.  R.  24  Q.  B.  D.  742), 
where  Lord  Justice  Fry  in  the  course  of  his  judgment  lays  it 
down  thus  :  "  As  a  general  rule,  where  the  plaintiff  cannot  get 
at  the  money  which  he  seeks  to  recover  without  showing  the 
illegal  contract,  he  cannot  succeed.     In  such  a  case  the  usual 
rule  is  potior  est  conditio  possidentis.     There  is  another  general 
rule  which  may  be  thus  stated,  that  where  there  is  a  voluntary 
payment  of  money  it  cannot  be  recovered  back.     It  follows  in 
the  present  case  that  the  plaintiff  who  paid  the  £40  cannot 
recover  it  back  without  showing  the  contract  upon  which  it 
was  paid,  and  when  he  shows  that  he  shows  an  illegal  con- 
tract.    The  general  rule  applicable  to  such  a  case  is  laid  down 
in  the  very  elaborate  judgment  in  Collins  v.  Blanteiii  (Sm. 
L.C.    (7th   ed.),  369),   where   the   Lord   Chief   Justice    says: 
'  Whoever  is  a  party  to  an  unlawful  contract,  if  he  hath  once 
paid  the  money  stipulated  to  be  paid  in  pursuance  thereof,  he 
shall  not  have  the  help  of  the  Court  to  fetch  it  back  again ; 
you  shall  not  have  a  right  of  action  when  you  come  into  a 
Court  of  justice  in  this  unclean  manner  to  recover  it  back.' 
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To  that  general  rule  there  are  undoubtedly  several  exceptions, 
or  apparent  exceptions.  One  of  those  is  the  case  of  oppressor 
and  oppressed,  in  which  case  usually  the  oppressed  party  may 
recover  the  money  back  from  the  oppressor.  In  that  class  of 
cases  the  delictum  is  not  par,  and  therefore  the  maxim  does 
not  apply.  Again,  there  are  other  illegalities  which  arise 
where  a  statute  has  been  intended  to  protect  a  class  of  persons, 
and  the  person  seeking  to  recover  is  a  member  of  the  protected 
class.  Instances  of  that  description  are  familiar  in  the  case 
of  contracts  void  for  usury  under  the  old  statutes,  and  other 
instances  are  to  be  found  in  the  books  under  other  statutes, 
which  are,  I  believe,  now  repealed,  such  as  those  directed 
against  lottery  keepers.  In  these  cases  of  oppressor  and 
oppressed,  or  of  a  class  protected  by  statute,  the  one  may 
recover  from  the  other,  notwithstanding  that  both  have  been 
parties  to  the  illegal  contract."  Amongst  the  cases  under  the 
Lottery  Acts  which  have  been  referred  to  is  Browning  v.  Morris 
(2  Cowp.  790),  which  was  decided  in  1778.  That  was  an 
action  in  which  the  plaintiff  and  the  defendant  were  both 
lottery  office  keepers,  and  it  was  brought  by  one  against  the 
other  in  order  to  recover  money  paid  upon  an  illegal  transaction 
or  contract.  I  think  that  that  case  is  a  strong  authority  for 
holding  in  the  present  case  that,  in  the  absence  of  special 
circumstances,  each  unsuccessful  competitor  is  entitled,  not- 
withstanding that  the  competition  is  finished  and  the  prize 
winners  ascertained,  to  bring  an  action  at  law  for  the  recovery 
of  what  was  paid  by  him  to  the  defendant  Pearson,  and  would 
be  so  entitled  even  if  the  fund  had  been  distributed.  Supposing, 
however,  that  the  competitors  do  not  form  a  class  protected  by 
statute  I  still  think  that,  according  to  the  authorities,  an  action 
might  be  maintained  by  a  competitor  who  gave  notice  that  he 
required  repayment  of  his  contribution  before  the  defendant 
Pearson  parted  with  the  fund.  It  was  argued  that,  accord- 
ing to  Kearley  v.  Thompson  (59  L.  J.  Q.  B.  228 ;  L.  R.  24 
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Q.  B.  D.  742),  the  unsuccessful  competitors  could  not  recover, 
because  there  had  been  part  performance  of  the  illegal  con- 
tract ;  but  that  leaves  out  the  material  fact  that  in  this  case 
Mr.  Pearson  was  in  the  position  of  a  stakeholder.  That  point 
is  covered  by  the  cases  of  Hastelow  v.  Jackson  (8  B.  &  C.  221) 
and  Hodson  v.  Ten-ill  (1  Cr.  &  M.  797,  802  ;  2  Law  J.  Rep. 
Exch.  282).  Hastelow  v.  Jackson  (8  B.  &  C.  221)  was  an  action 
in  which  the  plaintiff  and  one  Wilcoxon  deposited  money  in  the 
hands  of  a  stakeholder  to  abide  the  event  of  a  boxing  match 
between  them,  and  after  the  battle  the  plaintiff  demanded  the 
whole  sum  from  the  stakeholder,  and  threatened  him  with  an 
action  if  he  paid  it  over  to  Wilcoxon.  This  he  nevertheless  did, 
by  the  direction  of  the  umpire,  and  it  was  held  that  the  plaintiff 
was  entitled  to  recover  from  him  his  own  stake  as  money  had 
and  received  to  his  use.  These  two  cases  have  been  repeatedly 
recognised  in  subsequent  cases  as  stating  correctly  the  law  on 
the  subject ;  and  they  show  that,  notwithstanding  the  illegality 
of  the  contract,  an  action  may  be  maintained  against  the 
defendant  (regarded  simply  as  a  stakeholder)  by  a  contributor 
who  has,  before  the  money  is  paid  over,  given  him  notice  not 
to  part  with  his  contribution,  although  the  notice  is  not  given 
until  after  the  event  has  happened  on  which  the  stakes  were 
to  be  paid  over.  It  is  to  be  observed,  however,  that  it  is 
essential  to  the  title  of  the  person  seeking  to  recover  that  he 
should  give  notice  of  his  claim  to  the  stakeholder  before  he 
parts  with  the  fund  in  his  hands. 

NOTE. — The  Money  Lenders  Act,  1900,  was  intended  to  protect 
borrowers.  A  money  lender  omitted  to  register  himself,  and  in 
consequence  the  transaction  was  absolutely  void,  but  the  "  borrower 
being  one  of  the  class  which  the  Act  was  presumably  designed  to 
protect — see  Kearley  v.  Thomson  (24  Q.  B.  D.  742)— can  compel 
the  lender  to  return  the  securities  for  the  loan,  at  any  rate  on  the 
terms  of  repaying  the  amount  lent  "  (per  Collins,  M.E.,  Bonnard  v. 
Dott,  [1906]  1  Oh.  D.  at  p.  745). 
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Contracts  lawful  in  the  country  in  which  they  are  made  and 
by  the  laws  of  which  the  parties  intend  the  contract  to  be 
governed,  but  which  would  have  been  void  if  made  here, 
are  valid. 

SAXBY  v.  FULTON.    (1909) 
[(1909)  2  K  B.  208;  78  L.  J.  K.  B.  787.] 

Action  to  recover  from  the  defendant,  as  executrix  of  one 
Brook,  moneys  lent  to  Brook  at  Monte  Carlo  by  the  plaintiff. 
The  defence  set  up  was  that  the  money  was  borrowed  by  Brook 
for  the  purpose  of  gambling  at  the  public  tables  at  Monte 
Carlo,  it  being  common  ground  that  gaming  at  Monte  Carlo 
was  lawful.  The  action  was  tried  by  Bray,  J.,  who  gave 
judgment  for  the  plaintiff. 

The  defendant  appealed. 

VAUGHAN  WILLIAMS,  L.J. :  Having  read  the  judgment  which 
was  given  by  Mr.  Justice  Bray,  I  think  that  it  was  right  and 
ought  to  be  affirmed.  That  one  point,  which  at  all  events  was 
treated  by  him  as  the  main  point,  and  is  I  think  sufficient  to 
dispose  of  this  case,  is  the  judgment  of  Lord  Lyndhurst  in 
Quarrier  v.  Colston  (12  L.  J.  Ch.  57  ;  1  Ph.  147),  the  marginal 
note  of  which  is  this :  "  Gambling  debts  contracted  in  this 
country,  as  well  as  the  securities  given  for  them,  are  void  and 
cannot  be  recovered.  But  money  won  at  play,  or  lent  for  the 
purpose  of  gambling,  in  a  country  where  the  games  in  question 
are  not  illegal,  may  be  recovered  in  the  Courts  of  this  country." 
In  that  particular  case  money  had  been  lent  for  the  purpose  of 
gambling  at  some  tables  at  Baden-Baden,  and  an  I  0  U  had 
been  given  for  the  amount  of  the  loan.  The  Lord  Chancellor 
in  delivering  judgment  there  said :  "  The  defendant  and  the 
testator  travelled  together  on  the  Continent.  They  agreed  to 
divide  their  expenses ;  the  defendant  paid  more  than  his 
proportion,  and  the  difference  constitutes  a  part  of  the  debt. 
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With  respect  to  this,  no  objection  has  been  made."  That  is 
true  as  to  a  portion  of  the  debt  in  the  present  case,  but,  so  far 
as  I  understand  it,  no  objection  is  here  taken  to  the  repayment 
to  the  plaintiff  of  so  much  as  was  the  proper  proportion  of  the 
hotel  and  travelling  expenses  of  the  testator.  The  judgment 
of  the  Lord  Chancellor  then  proceeds :  "  Another  part  of  the 
debt  consisted,  as  stated  in  the  answer,  '  of  money  lent  to  the 
testator  when  he  was  playing  at  the  public  tables  at  Baden- 
Baden  and  other  places  in  Germany,  which  money  was 
employed  by  him  in  gaming  at  such  public  tables.'  What 
ground  is  there  for  saying  that  this  cannot  be  recovered  ? 
First,  it  does  not  appear  what  the  games  were,  or  that  they 
would  have  been  illegal  in  England  "  ; — that  does  not  apply 
here,  roulette  being  forbidden  in  England — "  and  until  the 
late  case  of  M'Kinnell  v.  Robinson  (3  M.  &  W.  434),  in  the 
Court  of  Exchequer,  it  had  always  been  supposed,  and  there 
are  several  decisions  to  that  effect,  that  though  securities  given 
for  money  lent  to  play  at  certain  games  were  void  by  the 
statute  of  Anne,  yet  that  the  money  itself  might  be  recovered 
—Barjcan  v.  Walmsley  (2  Str.  1249),  Robinson  v.  Bland 
(2  Burr.  1077),  and  Wettenhall  v.  Wood  (1  Esp.  18).  But 
in  the  case  to  which  I  have  referred  of  M'Kinnell  v. 
Robinson,  it  was  held,  and  I  think  properly  held,  that  money 
lent  to  play  at  an  illegal  game  could  not  be  recovered.  This 
was  decided  on  the  principle  that  money  lent  for  the  pur- 
pose of  enabling  the  party  to  do  an  illegal  act,  and  this 
with  the  knowledge  of  the  lender,  could  not  be  made  the 
foundation  of  an  action."  Therefore  this  proposition  which 
was  relied  on  by  counsel  for  the  defendant  is  accepted  by  Lord 
Lyndhurst,  who  then  goes  on  :  "  But  this  rule  does  not  apply 
to  the  present  case.  For  there  is  nothing  to  show  that  the 
public  gaming  tables  where  the  money  was  lent  were  not 
lawful  in  the  countries  where  they  were  held  :  on  the  contrary, 
the  presumption  is  that,  as  they  were  public,  they  were  lawful ; 
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and  if  we  might  import  our  private  knowledge  in  a  case  of  this 
nature  (upon  which,  however,  I  do  not  mean  to  rely)  it  is 
notorious  that  they  are,  in  several  places  in  Germany, 
sanctioned  by  the  Government,  which  receives  a  rent  from  the 
persons  by  whom  they  are  kept."  I  need  hardly  say  that  this 
is  no  longer  true  as  regards  Germany,  where  there  are  not 
now  any  public  gaming  tables ;  but  in  the  present  case  it  was 
agreed  that  this  Court  is  to  presume  that  it  was  lawful  to  play 
on  the  tables  at  Monte  Carlo — it  being  common  ground  that 
playing  on  the  public  tables  was  lawful  at  the  place  where 
money  was  advanced  by  the  plaintiff  to  the  testator.  "  The 
Lord  Chief  Baron  of  the  Exchequer  " — continued  Lord  Lynd- 
hurst  in  Quarrier  v.  Colston  (12  L.  J.  Ch.  57 ;  1  Ph.  147)—"  in 
giving  judgment  in  M'Kinnell  v.  Robinson  observes  as  to 
Robinson  v.  Bland,  in  which  it  was  held  that  money  lent 
to  play  with  might  be  recovered,  that  the  money  was  not 
lent  to  play  at  an  illegal  game,  gaming  not  being  unlawful 
in  France,  where  the  loan  was  made.  It  does  not  appear 
therefore  to  me  that  there  is  anything  to  prevent  the  defendant 
from  recovering  in  respect  of  this  part  of  the  debt  in  his 
action  at  law."  It  is  not  necessary  for  me  to  read  that 
part  of  the  judgment  which  deals  with  a  small  amount  of 
money  won  at  cards.  I  do  not  understand  how  it  is  sought  to 
differentiate  the  present  case  from  that  case — Quarrier  v. 
Colston  (12  L.  J.  Ch.  57 ;  1  Ph.  147)  —which  was  decided  by 
Lord  Lyndhurst  sitting  on  appeal  as  Lord  Chancellor ;  and  I 
do  not  think  that  this  Court  ought  to  overrule  the  decision  of  a 
Court  which  held,  at  the  time  of  the  decision,  precisely  the  same 
position  in  the  gradation  of  appeals  as  the  present  Court  of 
Appeal  holds.  That  is  a  decision  which  covers  the  present 
case.  It  is,  however,  right  that  I  should  call  attention  to  the 
observations  of  Collins,  M.R.,  in  Moulisv.  Owen  ([1907]  1  K.  B. 
746),  in  which, after  referring  to  Applegarth  v.  Collet/  (10  M.  &  W. 
723),  his  Lordship  said  :  "  Quarrier  v.  Colston  (12  L.  J.  Ch.  57 ; 
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1  Ph.  147),  decided  by  Lord  Lyndhurst  in  1842,  it  was  held  that 
money  lent  abroad  and  applied  by  the  borrower  in  gambling, 
and  also  money  won  not  exceeding  £10  at  any  single  sitting  " 
— these  words  referring  to  the  limitation  in  the  statute  of  16 
Car.  2,  c.  7,  which  has  been  repealed  and  with  which  we  are 
not  concerned  in  this  case — "  could  be  recovered  in  England. 
This  case  relates  to  the  consideration  only;  and  from  what 
appears  in  the  statement  of  facts  there  was  nothing  to  found  a 
presumption  that  the  rights  of  the  parties  were  to  be 
ascertained  by  reference  to  the  law  of  England  such  as  arose 
in  Robinson  v.  Bland  from  the  fact  that  an  English  bill  was 
given."  That,  again,  is  true  in  the  present  case,  for  no  bill 
or  cheque  was  here  given  upon  which  any  one  was  to  be 
sued ;  it  is  not  a  case  in  which  a  bill  or  cheque  was  given 
by  the  loser  to  the  winner  in  respect  of  money  lost  at  cards, 
neither  is  it  a  case  where  a  bill  or  cheque  had  been  given  by 
the  borrower  to  the  lender  for  money  lent  for  the  purposes 
of  gambling.  The  present  case  does  not  differ  at  all  from  that 
of  Qttarrier  v.  Colston ;  and  then  Collins,  M.B.,  in  Montis  v. 
Owen  goes  on  to  say  with  regard  to  that  decision :  "  It  in  no  way 
impugns  the  position  that,  when  the  rights  of  the  parties  to  a 
security  given  for  a  gambling  debt  are  to  be  ascertained  by  the 
law  of  England,  the  security  cannot  be  enforced  in  England. 
It  was  only  by  dissevering  the  rights  on  the  security  itself  from 
those  in  respect  of  the  consideration  that  Lord  Mansfield  drew 
the  inference  that  the  rights  on  the  security  were  to  be 
ascertained  by  English  law,  whereas  no  such  inference  arose 
as  to  the  consideration.  It  seems  quite  clear  that  the  claim 
on  the  security  was  decided  quite  without  reference  to  French 
law,  which  in  that  part  of  the  case  (see  1  W.  BL,  at  p.  259) 
he  deals  with  only  parenthetically.  After  the  passage  above 
cited  as  to  the  validity  under  the  statute  of  Anne  of  all  bills 
given  on  a  gaming  consideration,  he  adds :  '  and  (by  the  way) 
the  fact  is  not  found,  whether,  even  in  France,  you  may  not 
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enter  into  and  contemplate  the  consideration  of  a  gaming 
note.  I  rather  think  you  may.  However,  it  is  clear,  that  in 
England,  the  writing,  as  a  writing,  is  void.'  It  is  only  later 
on,  when  he  deals  with  the  claim  on  the  consideration  for 
money  won,  that  he  relies  on  the  identity  of  the  law  of 
England  with  that  of  France  in  this  respect.  The  decision, 
therefore,  in  Quarrier  v.  Colston  (12  L.  J.  Ch.  57 ;  1  Ph.  147)  in 
no  way  assists  the  respondent  in  this  case,  which  turns  on  the 
validity  of  the  cheque  only."  I  have  read  the  whole  of  what  was 
said  by  Collins,  M.R.,  with  regard  to  Quarrier  v.  Colston  in  his 
judgment  in  Moulis  v.  Owen  ([1907]  1  K.  B.  746),  the  only 
question  in  which  was  as  to  the  right  to  recover  on  an  English 
cheque  drawn  upon  a  London  bank  given  for  the  purpose  of 
enabling  the  defendant  to  pay  his  gaming  losses  and  to  con- 
tinue playing  at  a  club  in  Algiers.  Then  Lord  Justice  Cozens- 
Hardy,  dealing  in  Moulis  v.  Given  with  the  decision  in  Quarrier 
v.  Colston,  said :  "  In  Quarrier  v.  Colston  Lord  Lyndhurst, 
while  adhering  to  the  view  that  money  lent  to  play  an  illegal 
game  could  not  be  recovered,  held  that  money  lent  at  Baden- 
Baden  for  the  purpose  of  play  could  be  recovered  in  England, 
the  public  gaming  tables  being  lawful  in  Germany.  It  is 
argued  that  the  debt  and  the  security  must  stand  or  fall 
together,  and  that  Quarrier  v.  Colston,  which  is  the  final 
decision  on  the  point,  is  binding  upon  this  Court,  and  that 
we  ought  to  hold  that  the  security  is  not  hit  by  the  Act  of 
1835.  After  considerable  hesitation,  I  have  arrived  at  the 
conclusion  that  this  argument  ought  not  to  prevail.  In 
Quarrier  v.  Colston  there  was  no  security,  there  was  nothing 
upon  which  the  Act  of  Anne  or  the  Gaming  Act,  1835, 
could  operate.  There  was  nothing  but  a  parol  contract, 
which  was  evidenced  by  an  I  0  U.  Lord  Lyndhurst's  judg- 
ment does  not  govern  the  present  case,  although  it  leads  to 
the  strange  result  that  a  parol  contract  made  in  France  may 
be  valid  if  there  is  no  security  given  for  the  loan,  although,  if 
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there  is  a  security  by  way  of  negotiable  instrument  payable  in 
England,  both  the  security  and  the  debt  are  bad.  If  the 
point  decided  in  Quarrie.r  v.  Colston  should  come  for  review, 
as  it  might  have  done  if  the  plaintiff  had  sued,  not  upon  the 
cheque,  but  upon  the  original  consideration,  it  might  be 
necessary  to  consider  how  far  Lord  Lyndhurst's  judgment 
is  consistent  with  subsequent  decisions,  such  as  Rousillon  v. 
Rousillon  (14  Ch.  D.  351)  and  Kaufman  v.  Gerson  (see  p.  351). 
It  may  be  that  on  grounds  of  public  policy  the  Courts  of 
this  country  ought  to  refuse  to  enforce  a  gaming  contract, 
even  though  valid  according  to  the  law  of  the  country  where 
it  was  made.  But  it  is  not  necessary  for  us  to  express  any 
opinion  upon  this  difficult  question.  I  am  not  aware  that 
the  passage  from  Lord  Mansfield's  judgment  to  which  I 
have  referred  has  ever  been  dissented  from.  It  is  quoted 
with  approval  by  Lord  Justice  Fry  in  Missouri  Steamship 
Co.,  In  re  (58  L.  J.  Ch.,  at  p.  724;  42  Ch.  D.,  at  p.  340), 
and,  so  far  as  my  researches  have  gone,  it  is  adopted  by  the 
leading  text-writers.  This  being  so,  I  think  we  ought  to 
follow  it  in  the  present  case."  I  wish  to  observe  that  there  is 
nothing  in  the  observations  of  Lord  Justice  Cozens-Hardy 
which  I  have  read  to  indicate  that  the  Court  of  Appeal  was 
at  liberty  to  disregard  the  decision  of  Lord  Lyndhurst  in 
Quarrier  v.  Colston ;  on  the  other  hand,  it  seems  to  me  that 
the  Lord  Justice  treated  it  as  a  decision  which  he  was  bound 
to  recognise.  It  may  be  that  at  some  time  or  other  Quarrier 
v.  Colston  will  be  reviewed  by  the  House  of  Lords,  but  in  this 
case.  I  think  the  Court  of  Appeal  ought  to  follow  it,  as  Mr. 
Justice  Bray  did  below. 

BUCKLEY,  L.J.,  agreed. 

Two  propositions  are  applicable  to  this  case.  The  first  is 
that  as  between  the  plaintiff  and  Brook  money  was  lent  by  the 
plaintiff  at  Monte  Carlo  for  a  purpose  which  at  Monte  Carlo 
was  legal.  The  second,  which  is  of  cardinal  importance,  is 
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that  by  the  common  law  of  England  gaming  and  wagering  are 
not  per  sc  illegal.  In  Hyams  v.  Stuart  King  (supra,  p.  285) 
this  Court  recently  considered  many  of  the  statutes  which 
make  certain  contracts  and  securities  given  in  respect  of 
gaming  void,  and  also  make  the  consideration  for  the  con- 
tract illegal ;  but  there  is  no  principle  of  the  common  law 
nor  any  statute  which  makes  betting  or  wagering  in  itself 
illegal.  Coming,  then,  to  the  question  of  public  policy,  it 
cannot  be  said  that  it  is  contrary  to  public  policy  for  the 
English  Courts  to  recognise  the  validity  of  a  debt  contracted 
for  the  purpose  of  wagering  abroad  in  a  place  where  such 
wager  was  legal.  Kaufman  v.  Gerson  (see  p.  351)  is  per- 
haps one  of  the  best  cases  to  which  to  refer  as  an  illustration 
of  the  law  upon  the  question  of  public  policy.  There  is 
nothing  in  the  case  before  us,  as  there  was  in  Kaufman  v. 
Gerson,  to  lead  this  Court  to  refuse  to  enforce  the  contract 
on  the  ground  that,  although  it  was  valid  by  the  law  of  the 
country  where  it  was  made,  yet  it  was  contrary  to  some 
essential  principle  of  justice  or  morality.  The  Courts  of  this 
country  will  not  lend  their  aid  to  enforce  such  a  contract. 
But  a  betting  or  gaming  contract  made  in  a  country  in  which 
betting  or  gaming  is  recognised  by  the  law  cannot  be  said 
to  be  contrary  to  essential  principles  of  morality  or  justice. 

KENNEDY,  L.J.,  agreed. 

Assuming  it  to  be  the  fact  that  the  money  was  knowingly 
lent  by  the  plaintiff  for  the  purpose  of  its  being  used  for 
gaming,  the  question  is  whether  any  defence  on  the  ground 
either  of  some  statutory  prohibition  or  of  the  contract  being 
contrary  to  public  policy  can  be  successfully  set  up.  There  is 
no  doubt  that  primd  facie,  according  to  the  law  of  England, 
where  a  contract  sued  upon  here  is  proved  or  is  admitted  to 
have  been  made  abroad  in  a  civilised  country,  where  it  would 
be  a  lawful  contract,  that  contract  would  be  treated  as  being 
governed  by  the  lex  loci  contractus,  and  would  be  enforced  in 
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the  Courts  of  this  country.     The  law  on  this  point  has  been 
stated  by  Lord  Mansfield  in  Robinson  v.  Bland  (1  W.  Bl.  at 
p.  258),  where  he  said,  "  The  general  rule  established  ex  comi- 
tate  et  jure  gentium  is  that  the  place  where   the  contract  is 
made,  and   not  where   the   action  is  brought,  is  to  be   con- 
sidered in  expounding  and  enforcing  the  contract."     Of  course, 
if  the  parties  can  properly  and  reasonably  be  found  to  have 
intended  by  their  contract  that  the  law  of  some  other  place  is 
to  govern  the  contract,  then  the  lex  loci  contractus  will  not,  but 
the  lex  loci  solutionis,  or  the  law  of  some  agreed  place,  will  take 
its  place.     I  do  not  see  anything  in  the  facts  of  the  present  case 
sufficient,  in  my  judgment,  to  make  the  transaction  at  Monte 
Carlo  one  which  by  the  intention  of  the  parties  ought  to  be 
treated  as  one  to  be  governed  by  the  municipal  law  of  England. 
There  is  another  exception,  no  doubt,  which  was  referred  to 
by  counsel  for  the  defendant — namely,  the  class  of   case  in 
which  the  policy  of  the  law  in  this  country  is  such  that  we  will 
not  allow  a  contract,  although  good  in  the  place  of  its  making, 
to  be  good  in  our  own  Courts  of  law — such  a  class  of  case,  for 
example,  as  Kaufman  v.  Gerson  and  the  earlier  case  of  Hope  v. 
Hope  (8  D.  M.  &  G.  731),  where  something  is  to  be  found 
in  the  transaction  which  may  be  contrary  to  what  may  be 
called  the  morality  of  civilised  nations  as  we  understand  that 
morality  to  be.     Therefore,  where  the  contract  in  Kaufman  v. 
demon,  which   was  made  in  France,  was  good  according  to 
the  law  of   France,  but  was  made  under  such  pressure  and 
coercion  and  under  apprehension  of  threats  that  it  would  not 
be  good  in  this  country,  it   was   held  that  it  could  not  be 
enforced  in  the  Courts  of  this  country.     I  can  find  nothing 
of  that  nature  in  the  contract  here,  which  was  a  contract  to 
lend  money  for  the  express  purpose  of  gambling.     If  there 
is  any  such  principle   as   was  contended  for,  I  have  failed, 
after  careful  search,  to  find  any  enunciation  of  it  in  our  law, 
and   in   my  judgment,  agreeing   entirely  with  Lord  Justice 
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Buckley,  the  borrowing  and  lending  of  money  for  the  purpose 
of  gaming  is  neither  unlawful  at  common  law  nor  immoral  in 
the  view  of  public  policy. 

NOTE. — In  Moulis  v.  Owen  the  facts  were,  A  borrowed  money 
from  the  manager  of  a  Club  at  Ostend,  to  pay  his  losses  at  bacca- 
rat— the  latter  being  a  legal  game  there — and  gave  him  a  cheque 
on  an  English  bank  in  payment.  Action  brought  on  the  cheque. 
Court  of  Appeal  held  that  bills  of  exchange  are  governed  by  law  of 
the  country  where  they  are  payable,  and  therefore  cheque  must  be 
deemed  to  have  been  given  for  an  illegal  consideration. 

In  Santos  v.  Illidge  (8  C.  B.  N.  S.  874)  the  defendants,  British 
subjects  resident  and  domiciled  in  Great  Britain,  being  possessed 
of  certain  slaves  in  the  Brazils,  where  the  purchase  and  hold- 
ing of  slaves  was  lawful,  contracted  with  the  plaintiff,  a  Brazilian 
subject  domiciled  in  the  Brazils,  to  sell  them  to  him  to  be  used  and 
employed  there.  Some  of  the  slaves  had  been  purchased  by  the 
defendants  in  the  Brazils  after  the  passing  of  the  5  Geo.  IV.  c.  113, 
but  before  the  passing  of  the  6  &  7  Viet.  c.  98,  for  the  purpose  of 
being  employed,  and  they  were  employed,  in  the  working  of  certain 
mines  there  of  which  the  defendants  were  the  proprietors :  the 
rest  of  the  slaves  were  the  offspring  of  those  first  mentioned,  and 
were  in  the  possession  of  the  defendants  before  the  passing  of 
the  last-mentioned  Act. 

Held  by  Bramwell,  B.,  Hill,  J.,  Channell,  B.,  and  Blackburn,  J., 
reversing  the  judgment  of  the  Court  of  Common  Pleas,  that  the 
contract  might  be  enforced  there,  there  being  nothing  in  the 
statutes  to  prohibit  a  contract  by  a  British  subject  for  the  sale  of 
slaves,  lawfully  held  by  him  in  a  foreign  country  where  the  posses- 
sion and  sale  of  slaves  is  lawful. 

By  Pollock,  C.B.,  and  Wightman,  J.,  the  contract  was  illegal 
and  void  (Geo.  IV.  c.  113),  prohibiting  the  buying  and  selling  of 
slaves  by  British  subjects  everyivhere. 
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But  if  a  statute  prohibits  the  contract  being  made  anywhere 
or  if  the  contract  contravenes  some  essential  principle  of 
justice  or  morality  it  is  void. 

KAUFMAN  v.  GERSON.     (1904) 
[(1904)  1  K.  B.  591 ;  73  L.  J.  K.  B.  320.] 

The  defendant  was  the  wife  of  one  Gerson,  a  domiciled 
Frenchman,  to  whom  the  plaintiff  had  entrusted  money  which 
Gerson  had  appropriated  to  his  own  use.  His  conduct  in  so 
misappropriating  the  money  amounted  to  a  criminal  offence 
by  the  law  of  France.  To  prevent  a  prosecution  of  her  hus- 
band, and  the  dishonour  of  the  name  borne  by  their  children, 
the  defendant,  who  had  property  of  her  own,  at  the  instance  of 
the  plaintiff,  and  under  the  influence  of  threats  made  by  him 
of  a  criminal  prosecution,  signed  an  agreement  in  Paris,  by 
which,  in  consideration  of  the  plaintiff  forbearing  to  prosecute 
her  husband,  she  agreed  she  would  within  a  period  of  three 
years  pay  to  the  plaintiff  the  amount  misappropriated  by  her 
husband.  By  the  law  of  France  such  an  agreement  was  not 
invalid,  either  on  the  ground  that  it  was  an  agreement  for  the 
compromise  of  a  criminal  charge,  or  on  the  ground  that  it 
was  obtained  by  duress  or  undue  influence. 

The  defendant  at  various  dates  paid  sums  amounting  to 
£801  11s.  Id..  This  action  was  brought  to  recover  the 
balance  alleged  to  be  due. 

Wright,  J.,  gave  judgment  for  the  plaintiff. 

The  defendant  appealed. 

COLLINS,  M.K. :  The  defendant,  who  is  the  wife  of  one 
Gerson,  was  induced,  by  threats  of  a  criminal  prosecution 
against  her  husband  in  France,  to  give  to  the  plaintiff  an 
undertaking  to  pay  a  considerable  sum  of  money.  The 
amount  of  £801  lls.  Id.  has  been  already  paid  by  the 
defendant  under  that  agreement,  by  instalments  spreading 
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over  a  series  of  years,  leaving  a  balance  still  unpaid,  for  which 
the  plaintiff  sues  the  defendant  in  this  action. 

Two  points  are  raised  by  way  of  answer  to  the  action.  First, 
it  is  said  that  the  agreement  upon  which  the  action  is  brought 
is  bad  because  the  object  of  it  was  to  stifle  a  prosecution. 
Secondly,  it  is  said  it  was  bad  as  having  been  obtained  by 
duress.  That  point  involves  the  question  of  fact  whether 
the  defendant  has  succeeded  in  establishing  that  the  agree- 
ment was  so  obtained.  It  appears  to  me  that  Wright,  J., 
arrived  at  the  conclusion  that  she  had  so  succeeded. 

I  do  not  propose  to  deal  with  the  first  point  raised,  namely, 
that  the  agreement,  being  one  which  interfered  with  the 
course  of  justice,  could  not  be  enforced  in  an  English  Court. 
The  law  of  France  with  regard  to  such  agreements  is  said  to 
differ  from  that  of  England.  I  am  not  prepared  to  say  that, 
so  far  as  this  point  is  concerned,  the  agreement  in  this  case,  if 
valid  according  to  the  law  of  France,  may  not  be  enforced  by 
an  English  Court :  but  I  express  no  final  opinion  on  the 
matter  one  way  or  the  other.  I  propose  to  decide  this  case  on 
the  second  point  raised,  which,  as  I  have  said,  appears  to  me 
to  be  the  real  point  in  the  case. 

It  is  said  that  by  the  law  of  France  an  agreement  obtained 
by  moral  pressure,  such  as  was  exercised  in  the  present  case, 
can  be  enforced.  The  view  of  the  learned  judge  seems  to  have 
been  that,  though  there  was  in  this  case  such  pressure  as 
would  amount  to  coercion,  and  render  an  agreement  unenforce- 
able, according  to  English  law,  nevertheless,  an  agreement  so 
procured  being  valid  according  to  the  French  law,  this  agree- 
ment could  be  enforced  by  an  English  Court.  [He  then  quoted 
from  the  judgment  and  continued :]  The  judge  seems  to  admit 
that  if  the  agreement  had  been  obtained  by  the  threat  of 
physical  violence,  e.g.  by  threatening  the  defendant  with  a 
pistol,  or  something  of  that  kind,  the  case  would  be  brought 
within  a  general  principle,  upon  which  the  Court  would  be 
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entitled  to  refuse  to  enforce  the  contract,  whatever  might  be 
the  law  of  any  other  country  on  the  subject ;  and  it  was  not 
denied  by  the  plaintiffs  counsel  that  this  would  be  so.  But, 
if  so,  what  does  it  matter  what  particular  form  of  coercion 
is  used,  so  long  as  the  will  is  coerced  ?  Some  people  would 
be  more  easily  coerced  by  moral  pressure,  such  as  was  exercised 
here,  than  by  the  threat  of  physical  violence.  It  seems  to  me 
impossible  to  say  that  it  is  not  coercion  to  threaten  a  wife  with 
the  dishonour  of  her  husband  and  children.  It  is  argued  that 
it  is  only  upon  some  principle  which  is  recognised  and  applied 
in  all  civilised  countries  that  an  English  Court  can  refuse 
to  enforce  a  contract  which  is  valid  and  enforceable  according 
to  the  law  of  the  country  where  it  is  made ;  and,  therefore, 
although  there  may  be  a  principle  upon  which  an  English 
Court  would  refuse  to  enforce  such  a  contract  as  this,  if  made 
in  England,  if  there  is  any  civilised  country,  the  law  of  which 
does  not  accept  that  principle,  an  English  Court  is  debarred 
from  acting  upon  it.  I  cannot  accept  that  view.  The  authori- 
ties which  have  been  cited  do  not  appear  to  me  to  bear  it  out. 
The  plaintiffs  counsel  cited  two  passages  from  Story's  Conflict 
of  Laws,  which  appear  to  me  to  show  that,  where  an  English 
Court  is  asked  to  enforce  a  contract  made  in  a  foreign  country, 
it  is  entitled  to  inquire  whether,  though  the  contract  may  be 
valid  according  to  the  laws  of  that  country,  it  violates  some 
moral  principle,  which,  if  it  is  not,  ought  to  be  universally 
recognised.  I  think  that  in  this  case,  as  in  other  cases,  the 
principle  applies  that  a  plaintiff,  who  seeks  the  assistance  of 
the  Court,  must  come  with  clean  hands ;  and,  if  the  plaintiff 
is  setting  up  a  contract  obtained  in  a  manner  which,  in  the 
case  of  an  English  contract,  the  law  deems  contrary  to  morality, 
an  English  Court  will  not  help  him  to  enforce  it  whatever  may 
be  the  law  of  the  country  in  which  the  contract  was  made. 

On  the  broad  general   principle   that   the   Court  will  not 
enforce  a  contract  which  has  been  obtained  by  means  of  such 
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moral  coercion  as  was  here  used,  I  think  the  defendant  is 
entitled  to  the  protection  of  an  English  Court,  and  that  we 
ought  to  refuse  to  enforce  a  contract  which  ought  never  to 
have  been  made. 

HOMER,  L.J. :  I  am  of  the  same  opinion.  I  think  that  to 
enforce  a  contract  so  procured  would  be  to  contravene  what  by 
the  law  of  this  country  is  deemed  an  essential  moral  interest ; 
and  therefore  that  the  Court  ought  not,  at  the  instance  of  the 
plaintiff,  to  assist  him  in  this  case  to  eilforce  a  contract  which 
he  has  obtained  by  such  means. 

MATHEW,  L.J. :  I  agree. 

Appeal  allowed. 


CHAPTER  VII. 
A.    PERSON   AFFECTED   BY   A   CONTRACT. 

A  stranger  to  the  contract  can  take  neither  rights  nor 
liabilities  thereunder. 

JOHN  PRICE  v.  EASTON.    (1833) 
[4  B.  &  Ad.  433.] 

DECLARATION  stated  that  one  William  Price  was  indebted  to 
the  plaintiff  in  the  sum  of  £13,  being  the  balance  of  a  larger 
sum  due  for  the  price  of  a  certain  timber  carriage  sold  and 
delivered  to  him,  and  that  the  defendant,  in  consideration 
thereof  and  in  consideration  that  the  said  William  Price  at 
the  request  of  the  defendant  had  undertaken  and  faithfully 
promised  the  defendant  to  work  for  him,  the  defendant,  at 
certain  wages  agreed  upon  between  them,  and  in  consideration 
of  William  Price  leaving  the  amount  which  might  be  earned  by 
him  in  the  defendant's  hands,  he,  the  defendant,  undertook  and 
promised  to  pay  the  plaintiff  the  sum  of  £13.  Averment  that 
William  Price  did  work  for  the  defendant,  and  earned  a  large 
sum  of  money  and  left  the  same  in  his,  defendant's,  hands. 
Breach,  non-payment  to  the  plaintiff  of  £13.  Plea,  non- 
assumpsit.  The  plaintiff  having  obtained  a  verdict,  a  rule  nisi 
was  obtained  by  Campbell  for  arresting  the  judgment  on  the 
ground  that  the  plaintiff  was  a  mere  stranger  to  the  considera- 
tion. 

Justice  now  showed  cause.     An  act  from  which  the  defen- 
dant receives  a  benefit  and  from  which  inconvenience  arises 
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to  the  plaintiff  is  a  sufficient  consideration  to  support  an 
assumpsit.  Here  there  was  an  advantage  to  the  defendant, 
for  he  had  the  benefit  of  the  labour  of  William  Price,  and  was 
not  bound  to  pay  for  it  until  the  31st  of  March. 

(PATTESON,  J. :  No  promise  to  the  plaintiff  is  alleged,  but 
merely  a  promise  to  pay  the  plaintiff.) 

Campbell,  Solicitor-General  (and  Talfourd  was  with  him), 
contra,  was  stopped  by  the  Court. 

DENMAN,  C.J. :  I  think  the  declaration  cannot  be  supported, 
as  it  does  not  show  any  consideration  for  the  promise  moving 
from  the  plaintiff  to  the  defendant. 

LITTLEDALE,  J. :  No  privity  is  shown  between  the  plaintiff 
and  defendant.  This  case  is  precisely  like  Crow  v.  Rodyi'i-x 
(1  Str.  592),  and  must  be  governed  by  it. 

TAUNTON,  J. :  It  is  consistent  with  all  the  matter  alleged 
in  the  declaration,  that  the  plaintiff  may  have  been  entirely 
ignorant  of  the  arrangement  between  William  Price  and  the 
defendant. 

Patteson,  J.,  agreed. 

Rule  absolute. 


CAVALIER  v.  POPE.    (1906) 

[(1906)  A.  C.  428 ;  75  L.  J.  K.  B.  609 ;  95  L.  T.  65 ; 
22  T.  L.  E.  648.] 

The  owner  of  a  dilapidated  house  contracted  with  his  tenant 
to  repair  it  but  failed  to  do  so.  The  tenant's  wife,  who  lived 
in  the  house  and  was  well  aware  of  the  danger,  was  injured 
by  an  accident  caused  by  the  want  of  repair. 

Held,  that  the  wife,  being  a  stranger  to  the  contract,  had  no 
claim  for  damages  against  the  owner. 

Lord  LOREBUKN,  C. :  My  Lords,  in  my  opinion  the  judgment 
of  the  Court  of  Appeal  ought  to  be  affirmed.  I  can  find  no 
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right  of  action  in  the  wife  of  the  tenant  against  the  landlord 
either  for  letting  the  premises  in  a  dangerous  state  or  for  fail- 
ing to  repair  them  according  to  his  promise.  The  husband 
has  sued  successfully  for  breach  of  contract,  but  the  wife  was 
not  party  to  any  contract.  Accordingly  the  appeal  fails. 

Lord  MACNAGHTEN  :  In  this  case  the  husband  was  the  tenant. 
The  wife,  who  was  not  the  tenant,  cannot  be  in  a  better 
position  to  recover  damages  than  a  customer  or  guest.  Her 
position  is,  perhaps,  less  favourable.  She  had  the  advantage 
or  disadvantage  of  knowing  more  about  the  state  of  the  house 
than  any  guest  or  customer  could  have  known. 

Lord  JAMES  OF  HEKEFOED  :  There  was  but  one  contract,  and 
that  was  made  with  the  husband.  The  wife  cannot  sue  upon 
it.  Then  is  there  any  other  form  in  which  her  claim  can  be 
maintained  ?  It  was  ably  argued  at  the  Bar  that,  as  the 
premises  belonged  to  the  defendant,  he  must  be  taken  to  be 
in  possession  of  them,  and  that,  therefore,  a  duty  arose  to 
maintain  them  in  a  condition  that  would  not  cause  injury 
to  any  one  who  came  upon  them.  But  there  seems  to  be 
a  fallacy  in  this  argument.  The  defendant  was  not  in  actual 
possession  of  the  house  in  question,  and  did  not  occupy  it. 
The  plaintiffs  were  the  occupiers,  and  the  statement  of  claim 
so  alleges.  No  duty  is  cast  upon  a  landlord  to  effect  internal 
repairs  unless  he  contracts  so  to  do. 

Then  all  that  remains  on  which  to  found  liability  is  the  con- 
tract, and  it  was  urged  that  the  contract  to  repair  placed  the 
premises  constructively  in  the  possession  of  the  defendant  and 
under  his  control.  But  the  actual  possession  by  the  plaintiffs 
seems  to  negative  this  constructive  control.  The  case  so  pre- 
sented also  does  not  come  within  the  claim  on  the  contract 
under  which  the  husband  has  recovered. 

Lords  Davey,  Kobertson,  and  Atkinson  agreed. 
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The  Articles  of  Association  of  a  company  are  the  terms  of 
the  agreement  between  the  shareholders,  and  strangers 
can  acquire  no  rights  thereunder. 

ELEY  v.  POSITIVE  ASSURANCE  CO.    (1875) 
[1  Ex.  D.  88 ;  45  L.  J.  Ex.  58 ;  33  L.  T.  743.] 

The  Articles  of  Association  of  the  company  contained  a 
clause  in  which  it  was  stated  that  the  plaintiff  should  be 
solicitor  to  the  company ;  should  transact  all  the  legal  business 
for  the  customary  fees,  and  should  not  be  removed  unless  for 
misconduct. 

The  plaintiff  was  not  appointed  solicitor  to  the  company 
by  any  resolution  of  the  directors  or  by  any  instrument  under 
the  seal  of  the  company,  but  he  acted  as  such  for  some  time. 
Ultimately  they  ceased  to  employ  him,  and  he  brought  this 
action  for  breach  of  contract  in  not  employing  him  on  the 
terms  of  the  articles. 

Held,  the  articles  were  a  matter  between  the  shareholders 
inter  se,  or  the  shareholders  and  directors,  and  did  not  create 
any  contract  between  the  plaintiff  and  the  company. 

Lord  CAIKNS,  L.C. :  This  case  was  first  rested  on  the 
118th  Article.  Articles  of  Association,  as  is  well  known, 
follow  the  memorandum,  which  states  the  objects  of  the 
company,  while  the  articles  state  the  arrangement  between 
the  members.  They  are  an  agreement  inter  sodas,  and  in 
that  view,  if  the  introductory  words  are  applied  to  Article  118, 
it  becomes  a  covenant  between  the  parties  to  it  that  they  will 
employ  the  plaintiff.  Now,  so  far  as  that  is  concerned,  it  is 
res  inter  olios  acta,  the  plaintiff  is  no  party  to  it.  This  article 
is  either  a  stipulation  which  would  bind  the  members,  or  else 
a  mandate  to  the  directors.  In  either  case  it  is  a  matter 
between  the  directors  and  shareholders,  and  not  between  them 
and  the  plaintiff. 

Lord  Coleridge,  C.J.,  and  Hellish,  L.J.,  concurred. 
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This  is  so  even  though  the  stranger  it  was  intended  to 
benefit  be  a  near  relative  of  the  promisee. 

TWEDDLE  v.  ATKINSON.    (1861) 
[1  Best  &  Smith  393 ;  30  L.  J.  Q.  B.  295 ;  4  L.  T.  468.] 

Declaration  stated  that,  in  consideration  of  an  intended 
marriage  between  the  plaintiff  and  the  daughter  of  W.  G., 
W.  T.,  the  father  of  the  plaintiff,  and  W.  G.  verbally  promised 
to  give  their  children  marriage  portions;  and  that  after  the 
marriage  W.  G.  and  W.  T.,  as  a  mode  of  giving  effect  to  their 
said  verbal  promises,  entered  into  a  written  agreement,  by 
which  it  was  mutually  agreed  that  they  should  pay  the  sums 
of  £200  and  £100  respectively  to  the  plaintiff,  and  that  the 
plaintiff  should  have  full  power  to  sue  for  the  same  in  any 
Court  of  law  or  equity.  The  plaintiff  was  not  a  party  to  the 
written  agreement. 

Breach,  non-payment  of  the  £200  by  W.  G.  or  by  the 
defendant,  his  executor. 

Held,  on  demurrer,  that  the  action  was  not  maintainable, 
notwithstanding  the  near  relationship  of  the  plaintiff  to  the 
party  from  whom  the  consideration  moved. 

WIGHTMAN,  J. :  Some  of  the  old  decisions  appear  to  support 
the  propositions  that  a  stranger  to  the  consideration  of  a 
contract  may  maintain  an  action  upon  it,  if  he  stands  in  such 
a  near  relationship  to  the  party  from  whom  the  consideration 
proceeds,  that  he  may  be  considered  a  party  to  the  considera- 
tion. The  strongest  of  those  cases  is  that  cited  in  Bourne 
v.  Mason  (1  Ventr.  6),  in  which  it  was  held  that  the  daughter 
of  a  physician  might  maintain  assumpsit  upon  a  promise 
to  her  father  to  give  her  a  sum  of  money  if  he  per- 
formed a  certain  cure.  But  there  is  no  modern  case  in 
which  the  proposition  has  been  supported.  On  the  contrary, 
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it  is  now  established  that  no  stranger  to  the  consideration 
can  take  advantage  of  a  contract,  although  made  for  his 
benefit. 

Crompton,  J.,  agreed. 

BLACKBURN,  J. :  The  earlier  part  of  the  declaration  shows 
a  contract  which  might  be  sued  on,  except  for  the  enactment 
in  section  4  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3). 

The  declaration  then  sets  out  a  new  contract,  and  the  only 
point  is  whether,  that  contract  being  for  the  benefit  of  the 
children,  they  can  sue  upon  it.  Mr.  Mellish  admits  that  in 
general  no  action  can  be  maintained  upon  a  promise,  unless 
the  consideration  moves  from  the  party  to  whom  it  is  made. 
But  he  says  that  there  is  an  exception — namely,  that  when 
the  consideration  moves  from  a  father,  and  the  contract  is 
for  the  benefit  of  his  son,  the  natural  love  and  affection 
between  the  father  and  son  gives  the  son  the  right  to  sue 
as  if  the  consideration  had  proceeded  from  himself.  And 
Dutton  and  Wife  v.  Poole  (2  Lev.  210)  was  cited  for  this.  We 
cannot  overrule  a  decision  of  the  Exchequer  Chamber;  but 
there  is  a  distinct  ground  on  which  that  case  cannot  be 
supported.  The  cases  upon  Statute  27  El.  c.  4,  which  have 
decided  that,  by  sect.  2,  voluntary  gifts  by  settlement  after 
marriage  are  void  against  subsequent  purchasers  for  value, 
and  are  not  saved  by  sect.  4,  show  that  natural  love  and 
affection  are  not  a  sufficient  consideration  whereon  an  action 
of  assumpsit  may  be  founded. 

Judgment  for  the  defendant. 
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But  covenants  in  marriage  settlements  for  the  benefit  of 
children  of  the  marriage  may  be  enforced  by  the 
children. 

GALE  v.  GALE.    (1877) 
[6  Ch.  D.  144 ;  46  L.  J.  Oh.  809 ;  36  L.  T.  690.] 

FRY,  J. :  In  the  year  1861  a  lady  somewhat  advanced  in 
years  contracted  a  marriage  with  a  second  husband,  previously 
to  which  she  executed  a  settlement,  the  parties  to  which  were 
the  husband,  the  wife,  and  the  trustee,  the  subject  of  which 
was  certain  copyhold  property  belonging  to  the  lady.  The 
object  was  to  reserve  to  herself  a  life  interest  to  her  separate 
use,  and  subject  thereto  to  settle  the  property  on  her  children 
by  a  former  marriage  and  their  children.  The  settlement 
contains  a  recital  that  "  upon  the  treaty  for  such  marriage 
it  was  agreed  that  the  said  copyhold,  messuage,  and  premises 
should  be  surrendered  and  assigned  in  the  manner,  upon  the 
trusts,  and  for  the  purposes  hereinafter  mentioned." 

Now,  for  this  settlement  there  appear  to  have  been  reciprocal 
considerations — that  is  to  say,  the  husband  was  to  obtain 
the  marriage,  and  on  the  other  hand,  he  was  willing  to  give 
up  something  which,  but  for  the  settlement,  he  would  have 
acquired,  the  right  to  the  rents  and  profits  during  the  life 
of  his  wife,  and  probably,  according  to  custom,  during  his 
own  life  if  he  survived  her.  The  husband  died  in  1867,  and 
the  wife  died  in  1875,  having  by  her  will  devised  this  property 
in  a  manner  inconsistent  with  the  limitations  of  the  settle- 
ment. The  plaintiffs  claim  under  the  settlement,  and  the 
defendants  claim  under  the  will,  though  they  would  also  take 
interests  under  the  settlement;  but  I  will  consider  the  case 
as  if  the  settlement  gave  the  property  to  A,  and  the  will 
gave  it  to  B. 

The  only  observation  which  arises  on  the  will  is,  that  the 
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defendants  are,  of  course,  volunteers,  and  cannot  claim  under 
the  statute  of  Elizabeth. 

I  called  attention  to  the  fact  of  there  having  been  con- 
sideration for  the  settlement,  though  there  had  been  no 
consideration  from  the  persons  who  seek  to  enforce  the 
settlement.  If  A  makes  a  gift  to  C,  or  A  buys  from  B  and 
gives  to  C,  or  A  and  B  agree  to  give  to  C,  in  all  these  cases 
the  gift  is  voluntary.  In  the  first  case  there  is  no  considera- 
tion at  all ;  in  the  second  case  there  is  consideration  between 
A  and  B ;  and  in  the  third  case  there  is  or  may  be  considera- 
tion between  A  and  B ;  and  these  three  seem  to  illustrate  all 
the  cases  of  similar  agreements  which  can  arise.  There  may 
be  either  a  gift  by  the  husband  to  his  wife  for  her  life  and 
after  her  death  to  her  children,  or  there  may  be  a  purchase, 
as  it  were,  by  the  wife  from  the  husband  for  the  benefit  of 
her  children,  or  there  may  be  an  agreement  between  the 
husband  and  wife  that  property  shall  be  given  to  her  children 
by  a  former  marriage.  This  case  seems  to  belong  to  the  third 
class,  because  there  is  an  agreement  that  this  property  shall 
be  given  to  the  children  of  the  former  marriage,  the  agreement 
being  not  without  consideration  as  far  as  the  husband  is 
concerned ;  but  it  is  not  so  clear  that  there  was  any  con- 
sideration moving  from  the  wife  unless  it  be  the  benefit  of 
the  marriage,  and  as  to  the  children  of  the  former  marriage, 
they  are  volunteers  beyond  a  doubt. 

The  general  rule  is,  that  in  favour  of  stranger  volunteers, 
that  is,  volunteers  who  are  not  parties,  the  Court  will  not 
enforce  a  settlement  or  contract  or  covenant  not  perfected, 
and  will  not  interfere  for  the  purpose  of  giving  further  per- 
formance of  a  contract  or  covenant.  Now,  is  that  a  principle 
of  universal  application,  or  are  there  exceptions?  It  is  not 
universal,  because  there  is  nothing  better  established  than 
that  the  children  of  a  marriage  can  enforce  the  marriage 
settlement.  They  are  said  to  be  within  the  marriage 
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consideration — that  is  to  say,  are  so  clearly  within  the  objects 
of  the  settlement  that  it  would  be  wrong  and  injurious  to 
the  interest  of  society  not  to  allow  them  to  enforce  it.  That, 
therefore,  is  an  exception  to  the  general  rule.  Is  there  another 
exception  ?  I  think  there  is  another  exception,  established 
by  the  case  of  Neivstcad  v.  Searles  (I  Atk.  265  West  Ch.  287), 
extending  to  the  case  of  a  widow  who  having  children  by  a 
former  marriage  is  about  to  marry,  and  who  contracts  with 
her  intended  husband  that  a  benefit  shall  be  conferred  on 
those  children. 

I  come  to  the  conclusion  that  the  plaintiffs  are  entitled  to 
the  relief  which  they  ask  for.  My  decision  has  nothing  to 
do  with  the  case  of  the  husband  making  a  provision  for  his 
children  by  a  former  wife,  as  to  whom  Mr.  Dart  (Dart,  V.  &  P. 
5th  ed.,  p.  894)  suggests  that  the  same  considerations  do  not 
apply. 

NOTE.— In  Attorney- General  v.  Jacobs  Smith  ([1895]  2  Q.  B.  341) 
the  question  arose  whether  a  disposition  contained  in  a  marriage 
settlement  to  children  of  the  wife  by  a  former  marriage  was  a 
"  voluntary  disposition  "  within  the  meaning  of  the  Inland  Revenue 
Act,  1881,  sect.  38. 

The  Court  of  Appeal  held  that  the  children  by  the  first  marriage 
were  without  the  consideration  of  the  marriage,  that  the  dis- 
position was  therefore  a  "  voluntary  disposition  "  within  the  mean- 
ing of  the  section. 

LINDLEY,  L.  J. :  Some  of  the  decisions  are  very  difficult  to  recon- 
cile with  each  other,  some  of  them,  indeed,  are  to  my  mind  irre- 
concilable ;  but  there  is  one  feature  which  appears  to  me  to  be 
common  to  the  whole  of  them,  namely,  that  the  consideration  of 
marriage  extends  only  to  the  husband  and  wife  and  the  children  of 
that  marriage,  and  all  other  persons,  whether  they  are  children 
of  a  former  marriage  or  children  of  a  subsequent  marriage,  or 
whether  they  are  brothers,  or  whether  they  are  illegitimate  children, 
or  whether  they  are  strangers  altogether,  are  volunteers  in  some 
sense.  But  there  are  cases,  of  which  Newstead  v.  Searles  (1  Atk. 
265)  is  one,  to  the  effect  that  children  of  a  first  marriage  may  not 
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be  volunteers  in  such  a  sense  that  the  limitation  to  them  is 
necessarily  invalid  in  favour  of  a  purchaser  for  value  under  the 
statute  of  27  Eliz.  c.  4.  I  do  not  think  you  can  read  Newstead  v. 
Searles  (ante)  or  any  other  case  as  going  the  whole  length  of  saying 
that  those  persons  to  whom  I  have  aUuded  are  not  volunteers. 
They  are  volunteers,  but  not  liable  to  be  defeated  under  the  statute 
of  27  Eliz.  c.  4.  The  case  which  goes  furthest  is  Gale  v.  Gale 
(6  Chan.  D.  144),  because  all  the  other  cases  which  have  been 
referred  to,  and  which  I  will  run  over  shortly  in  a  moment,  were 
cases  in  which  the  question  was  discussed  solely  with  reference  to 
the  statute  of  27  Eliz.,  but  Gale  v.  Gale  (ante}  was  not.  In  Gale  v. 
Gale  (ante),  Fry,  J.,  as  he  then  was,  held  that  the  children  of  a 
lady  by  her  first  marriage  who  were  volunteers,  and  he  treats  them 
so,  could  nevertheless  enforce  a  covenant  contained  in  that  marriage 
settlement  against  persons  claiming  under  the  will  of  the  settlor. 
He  in  effect  said :  "  Although  you  are  volunteers,  yet,  having 
regard  to  the  decisions  in  Newstead  v.  Searles  (ante),  you  are 
volunteers  of  an  exceptional  kind,  you  are  volunteers  in  favour  of 
whom  the  Court  will  execute  an  imperfect  gift."  Whether  he  went 
too  far  in  that  respect  I  do  not  know.  I  must  say  I  feel  great 
difficulty  in  following  him,  and  he  certainly  went  far  beyond 
Newstead  v.  Searles  (ante),  which  only  decided  that  such  persons, 
taking  under  the  settlement  there  in  question,  to  which  I  will 
presently  refer  more  particularly,  were  not  to  be  overridden  under 
the  statute  27  Eliz.  by  a  subsequent  conveyance  to  a  purchaser. 

Lopes,  L.J.,  agreed. 

KAY,  L.J.  [quoted  from  Lord  Selborne  ("  one  of  the  greatest 
masters  of  equity  who  have  ever  lived  in  our  time,  if  not  in  any 
time"),  in  the  case  of  MacTcie  v.  fferbertson  (9  A.  C.  303  at  p.  336), 
where  he  discussed  Newstead  v.  Searles  (ante),  and  continued] : 
That  is  a  construction  of  the  decision  of  Lord  Hard  wick  in 
Newstead  v.  Searles  which  makes  it  perfectly  consistent  with  all 
the  other  cases  on  the  subject  of  volunteers  in  a  marriage  settle- 
ment. According  to  that,  the  children  of  the  wife  of  a  former 
marriage  were  volunteers,  but  because  their  interests  were  so 
complicated  and  mixed  up  with  the  interests  of  the  possible  issue 
of  the  marriage  then  contemplated  that  they  could  not  well  be 
separated,  they  were  treated  as  persons  who  were  entitled  to  come 
to  the  Court  to  have  the  articles  of  settlement  enforced,  and  were 
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treated  as  being  brought  in  that  way  within  the  marriage  con- 
sideration, or  at  least  entitled  to  have  the  benefit  of  it,  because 
otherwise  the  settlement  would  be  or  might  be  defeated,  even  as 
to  the  children  of  the  contemplated  marriage,  who  were  un- 
doubtedly within  the  marriage  consideration. 


Trusts  form  a  real  exception  to  the  rule  if  a  trust  be  regarded  as 
a  contract  between  the  author  and  the  trustee,  for  the  trust  can  be 
enforced  at  the  suit  of  the  cestui  que  trust  (see  Pollock  on  Con- 
tracts, 8th  ed.,  219 ;  Anson,  Contracts,  12th  ed.,  p.  249). 
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Liabilities  cannot  be  assigned  without  the  consent  of  the 
party  entitled. 

ROBSON  &  SHARPE  v.  DRUMMOND.    (1831) 
[2  B.  &  Ad.  303 ;  9  L.  J.  K.  B.  187.] 

Sharpe,  a  coachbuilder,  agreed  to  furnish  Drummond  with 
a  carriage  for  the  term  of  5  years  at  75  guineas  a  year. 
At  the  time  the  contract  was  made  Robson,  unknown  to 
Drummond,  was  a  partner  with  Sharpe,  the  business  being 
carried  on  in  the  name  of  Sharpe  only.  Before  the  expiration 
of  the  first  three  years  the  partnership  was  dissolved,  Sharpe 
assigning  all  his  interest  in  the  business  and  in  the  particular 
contract  to  Robson,  who  afterwards  carried  on  the  business 
alone.  Robson  informed  Drummond  of  these  facts,  and  the 
latter  refused  to  continue  the  contract  with  Robson,  and 
returned  the  carriage  at  the  end  of  the  current  year. 

This  action  was  brought  by  Robson  and  Sharpe  for  breach 
of  contract. 

Held,  the  action  was  not  maintainable. 

Lord  TENTERTON,  C.J. :  It  is  unnecessary  to  decide  whether 
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if  Sharpe  had  continued  in  the  partnership  till  the  expiration 
of  the  five  years  the  action  in  the  joint  names  of  him  and  his 
partner  might  not  have  been  maintained.  Here,  after  the 
partnership  between  Eobson  and  Sharpe  had  ceased  to  exist, 
and  after  Sharpe  had  ceased  to  carry  on  the  business  of  a 
coachmaker,  the  defendant  offered  to  continue  the  job  with 
Sharpe,  but  he  replied  that  that  was  impossible.  Now,  the 
defendant  may  have  been  induced  to  enter  into  this  contract 
by  reason  of  the  personal  confidence  which  he  reposed  in 
Sharpe,  and  therefore  have  agreed  to  pay  money  in  advance. 
The  latter,  therefore,  having  said  it  was  impossible  for  him 
to  perform  the  contract,  the  defendant  had  a  right  to  object 
to  its  being  performed  by  any  other  person,  and  to  say  that 
he  contracted  with  Sharpe  alone,  and  not  with  any  other 
person.  On  that  ground  I  think  the  nonsuit  was  right. 
Littledale,  Parke,  and  Patteson,  JJ.,  agreed. 


Rights  could  not  be  assigned  at  common  taw  except  by  a 
substituted  agreement. 

LIVERSIDGE  v.  BROADBENT.     (1859) 
[4  H.  &  N.  603  ;  20  L.  J.  Ex.  332.] 

The  defendant  was  indebted  to  one  C  in  a  sum  of  £113  13s. 
C  was  indebted  to  the  plaintiff  on  two  bills  of  exchange  for 
£60  and  £53  13s.,  one  of  which  was  dishonoured  and  the  other 
about  to  become  due.  The  plaintiff  proposed  to  C  that  the 
defendant  should  guarantee  the  payment  of  the  bills,  C  sign- 
ing the  following  document:  "I  hereby  agree  to  authorise 
B  (the  defendant)  to  pay  (the  plaintiff)  or  his  order  the  sum  of 
£113  13s.,  the  amount  of  two  acceptances,  towards  my  account 
for  building  the  cottages  at  W,  B  to  debit  my  account  with 
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the  above  money:  also  his  receipt  to  B  I  acknowledge  shall 
be  binding  between  myself  and  B  in  the  contract."  C  signed 
this,  and  the  defendant  wrote  "acknowledged"  with  his 
signature. 

Held,  plaintiff  could  maintain  no  action,  the  document  being 
merely  an  assignment  of  a  chose  in  action,  there  being  no  con- 
sideration for  B's  promise  to  pay,  inasmuch  as  the  debt  due 
from  C  to  the  plaintiff  was  not  extinguished. 

POLLOCK,  C.B. :  All  that  the  defendant  does  is  to  add  the 
word  "acknowledged,"  with  his  signature,  which  may  only 
mean  that  he  has  received  the  agreement,  and  that  when  he 
gets  the  authority  he  will  act  upon  it.  I  cannot  see  that  there 
is  any  distinct  agreement  whatever.  The  debt  due  from 
Clapham  to  the  plaintiff  is  not  extinguished,  and  there  is 
nothing  in  the  document  to  prevent  the  plaintiff  from  suing 
Clapham  instanter  on  the  bills  of  exchange. 

MAKTIN,  B. :  I  am  of  the  same  opinion.  There  are  two  legal 
principles  which,  so  far  as  I  know,  have  never  been  departed 
from :  one  is  that,  at  common  law,  a  debt  cannot  be  assigned, 
so  as  to  give  the  assignee  a  right  to  sue  for  it  in  his  own 
name,  except  in  the  case  of  a  negotiable  instrument;  and. 
that  being  the  law,  it  is  perfectly  clear  that  Clapham  could 
not  assign  to  the  plaintiff  the  debt  due  from  the  defendant  to 
him.  That  a  debt  may  be  assigned  in  equity  there  is  no 
doubt,  and  I  should  rejoice  if  the  scandal  did  not  exist  of  their 
being  one  rule  at  law  and  another  in  equity.  The  other 
principle  which  would  be  infringed  by  allowing  this  action 
to  be  maintained,  is  the  rule  of  law  that  a  bare  promise  cannot 
be  the  foundation  of  an  action :  "  Ex  nudo  pacto  nom  oritur 
actio."  There  was  no  agreement  to  give  time  or  that  the  debt 
of  Clapham  should  be  extinguished. 

BEAMWELL  B. :  I  am  of  the  same  opinion.  My  judgment 
proceeds  on  the  grounds  stated  by  my  Brother  Martin,  viz. 
that  no  man  can  be  liable  on  a  contract  without  a  consideration 
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to  support  it,  and  that  a  chose  in  action  is  not   assignable 
at  law. 

Watson,  B.,  agreed. 


///  Equity  choses  in  action  were  assignable,  but  to  complete 
the  equitable  title  as  against  third  parties  notice  to  debtor 
was  necessary. 

DEARLE  v.  HALL.    (1828) 
[3  Buss.  1.] 

X  the  beneficial  owner  of  an  interest  in  a  sum  of  money 
invested  in  the  names  of  trustees  assigned  it  to  Dearie  for 
valuable  consideration.  Dearie  gave  no  notice  of  the  assign- 
ment to  the  trustees.  Subsequently  X  entered  into  negotiations 
with  and  sold  to  Hall  the  interest.  Hall  gave  the  trustees 
notice  hereof.  Some  months  later  the  trustees  for  the  first 
time  received  notice  of  the  assignment  to  Dearie,  and  they 
thenceforth  declined  to  pay  the  interest  to  either  of  the 
claimants  until  their  rights  should  be  ascertained. 

The  case  was  twice  argued  before  Sir  Thomas  Plumer,  M.R., 
who  held  that  Hall  had  a  better  equity  than  Dearie  to  the 
possession  of  the  fund. 

The  plaintiff  appealed. 

The  Lord  Chancellor  (Lord  LYNDHUBST)  :  Sir  Thomas 
Plumer  was  of  opinion,  that  the  plaintiffs  had  no  right  to 
he  assistance  of  a  court  of  equity  to  enforce  their  claim 
to  the  property  as  against  the  defendant  Hall,  and  that,  having 
neglected  to  give  the  trustees  notice  of  their  assignments, 
and  having  enabled  Z.  Brown  to  commit  this  fraud,  they 
could  not  come  into  this  court  to  avail  themselves  of  the 
priority  of  their  assignments  in  point  of  time,  in  order  to 
defeat  the  rights  of  a  person  who  has  acted  as  Hall  has  acted, 
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and  who,  if  the  prior  assignments  were  to  prevail  against  him, 
would  necessarily  sustain  a  great  loss.  In  that  opinion  I  concur. 

When  personal  property  is  assigned,  delivery  is  necessary 
to  complete  the  transaction,  not  as  between  the  vendor  and 
vendee,  but  as  to  third  persons,  in  order  that  they  may  not  be 
deceived  by  apparent  possession  and  ownership  remaining  in 
a  person,  who,  in  fact,  is  not  the  owner.  This  doctrine  is  not 
confined  to  chattels  in  possession,  but  extends  to  choses  in 
action,  bonds,  etc. :  in  Ryall  v.  Rowles  (1  Ves.  Sen.  348 ;  1  Atk. 
165)  it  is  expressly  applied  to  bonds,  simple  contract  debts, 
and  other  choses  in  action. 

In  cases  like  the  present,  the  act  of  giving  the  trustee 
notice  is,  in  a  certain  degree,  taking  possession  of  the  fund : 
it  is  going  as  far  towards  equitable  possession  as  it  is  possible 
to  go ;  for,  after  notice  given,  the  trustee  of  the  fund  becomes 
a  trustee  for  the  assignee  who  has  given  him  notice.  It  is 
upon  these  grounds  I  am  disposed  to  come  to  the  same 
conclusion  with  the  late  Master  of  the  Rolls.  The  decree 
must,  therefore,  be  affirmed,  and  the  deposit  paid  to  Hall. 


Notice  to  one  of  two  or  more  trustees  will  give  priority  if 
that  trustee  be  still  acting  as  such  at  the  time  notice  of 
subsequent  assignment  is  given. 

WARD  v.  DUNCOMBE.    (1893) 
[(1893)  A.  C.  369.] 

By  a  marriage  settlement  the  wife's  share  in  a  personal 
fund  held  on  the  trust  of  a  will  was  settled.  S,  one  of  the  two 
trustees  of  the  will,  knew  of  the  settlement;  E,  the  other 
trustee,  did  not.  Afterwards  the  husband  and  wife  proposed 

L.C.  2  B 
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to  mortgage  this  share  without  disclosing  the  settlement. 
The  intending  mortgagees  inquired  of  S  and  E  about  in- 
cumbrances.  S  returned  an  evasive  answer;  E  replied  that 
he  knew  of  no  incumbrance.  The  mortgagees,  without  making 
further  inquiries  of  S,  advanced  their  money  and  gave 
formal  notice  of  their  security  both  to  S  and  E.  S  died, 
and  another  trustee  was  appointed.  A  question  of  priority 
arose. 

Held,  that  the  trustees  of  the  settlement  were  entitled  to  the 
share  in  priority  to  the  mortgagees. 

Lord  HERSCHELL,  L.G. :  The  doctrine  that  where  a  fund 
is  legally  vested  in  trustees  an  assignee  or  incumbrancer 
who  gives  notice  to  the  trustees  has  a  better  title  in  equity 
than  an  assignee  or  incumbrancer  of  earlier  date  who  has 
not  given  such  notice,  is  of  comparatively  recent  origin. 
It  was  so  decided  for  the  first  time  in  the  cases  of  Dearie  v. 
Hall  (3  Kuss.  1)  and  Loveridge  v.  Cooper  (3  Kuss.  1). 

It  is  impossible,  I  think,  to  read  these  judgments  without 
seeing  that  the  leading  consideration  which  induced  the  Court 
to  lay  down  the  rule  that  he  who  gives  notice  has  a  better 
equitable  right  than  a  prior  incumbrancer  who  has  given 
no  notice  was  this,  that  any  other  decision  would  facilitate 
fraud  by  the  cestui  que  trust,  and  cause  loss  to  those  who  might 
have  used  every  precaution  that  was  possible  to  ascertain, 
before  parting  with  then*  money,  that  the  title  they  were 
taking  was  a  valid  one,  and  who  might  have  done  everything 
they  could  to  render  that  title  secure.  It  is  true  that 
reference  was  made  to  the  fact  that  the  party  giving  notice 
had  done  all  that  was  necessary  to  perfect  his  title,  whilst 
he  who  had  not  given  notice  had  not  perfected  it.  But  even 
here  I  think  the  point  upon  which  stress  was  laid  was  this, 
that  the  party  giving  notice  had  taken  the  property  out  of 
the  apparent  ownership  and  possession  of  the  cestui  q>«' 
trust. 
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Where  at  the  time  the  second  advance  is  made  one  of 
the  trustees  has  notice  of  a  prior  incumbrance,  I  see  no 
reason  why  notice  of  the  second  incumbrance  should  give 
it  priority  over  the  earlier  assignment.  The  fund  was  not 
at  the  time  of  the  second  advance  left  in  the  apparent 
possession  of  the  cestui  que  trust.  The  person  asked  to  make 
the  second  advance  could  have  protected  himself  had  he 
chosen  to  make  that  inquiry  of  all  the  trustees  which 
prudence  enjoined.  Where,  however,  notice  is  given  to  one 
trustee  only,  who  is  no  longer  a  trustee  at  the  time  the 
second  incumbrancer  advances  his  money,  a  condition  of 
things  has  arisen  precisely  similar  to  that  which  led  to  the 
rule  laid  down  in  Dearie  v.  Hall  (3  Russ.  1).  The  fund  is 
again  in  the  apparent  possession  of  the  cestui  que  trust  No 
inquiry  of  the  trustees  will  avail  to  protect  any  one  who 
is  asked  to  make  an  advance  upon  the  security,  or  take  an 
assignment  of  the  cestui  que  trust's  interest  in  the  fund. 

If  I  am  right  in  the  view  which  I  have  taken  of  the  basis 
on  which  the  equitable  rule  as  to  notice  rests,  it  disposes 
of  the  contention  of  the  appellants. 

Lord  MACNAGHTEN  :  I  am  inclined  to  think  that  the  rule 
in  ])earl<'  v.  Hall  (ante)  has  on  the  whole  produced  at  least 
as  much  injustice  as  it  has  prevented.  It  was  argued  in  Dearie 
v.  Hall  (ante)  that  notice  to  the  trustees  necessarily  prevents 
fraud  on  the  part  of  the  assignor.  "  The  trustees,"  said  Mr. 
Sugden,  "are  converted  into  a  register,  and  by  applying 
to  them  every  one  who  proposes  to  negotiate  for  the  purchase 
of  the  fund,  except  in  the  very  improbable  event  of  the 
trustees  incurring  personal  responsibility  by  lending  them- 
selves to  the  vendor's  dishonest  purposes,  is  enabled  to 
ascertain  whether  any  prior  incumbrances  exist  which  will 
prevail  over  the  title  that  is  to  be  conveyed  to  him."  That 
argument  was  in  substance  adopted  by  the  Court.  But  it 
is  founded,  I  think,  upon  rather  loose  notions  as  to  the  duties 
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of  trustees  which  no  doubt  were  prevalent  at  one  time. 
There  would  be  much  force  in  the  argument  if  it  were  the 
law  (as  Knight  Bruce,  V.C.,  seems  to  have  thought)  that  a 
trustee  applied  to  for  information  by  an  intending  mortgagee 
incurred  liability  by  merely  abstaining  from  answering.  But 
in  truth  there  is  no  duty  of  that  kind  cast  upon  trustees.  If 
the  rule  in  Dearie  v.  Hall  (ante)  had  never  been  in  vented  it  still 
would  have  been  necessary  for  an  equitable  assignee,  for  his 
own  protection,  to  give  notice  to  the  legal  holders  of  the  fund 
the  subject  of  the  assignment.  A  solicitor  employed  in  such 
a  transaction  would  still  have  incurred  serious  liability  if 
he  neglected  so  obvious  a  precaution.  And  I  rather  doubt 
whether  the  existence  of  the  rule  has  led  to  notice  being  given 
in  any  case  in  which  it  would  not  have  been  given  if  the  rule 
had  been  unknown. 

My  Lords,  I  have  made  these  observations,  not  for  the 
purpose  of  impugning  the  authority  of  the  rule  in  Dearie  v. 
Hall  (ante).  The  rule  is  settled  law.  But  it  seems  to  me  that 
when  your  Lordships  are  asked  to  extend  the  rule  to  a  case  not 
already  covered  by  authority,  it  is  proper  to  inquire  into  the 
principles  upon  which  the  rule  is  said  to  be  founded.  For  the 
reasons  which  I  have  already  given,  I  do  not  think  that  those 
principles  are  so  clear  or  so  convincing  that  the  rule  ought  to 
be  extended  to  a  new  case. 

Lord  Hannen  agreed. 

Order  appealed  from  affirmed  and 
appeal  dismissed  with  costs. 
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ASSIGNMENT   UNDER   THE   JUDICATURE   ACT. 

The  Act  does  not  destroy  or  impair  the  efficacy  of  equitable 
assignments. 

WILLIAM    BRANDTS'    SONS    &    CO.   v.   DUNLOP 

RUBBER  CO.,  LTD.    (1905) 
[(1905)  A.  C.  454 ;  73  L.  J.  K.  B.  247.] 

Kramrisch  &  Co.  (merchants)  agreed  with  a  bank  (the 
appellants)  by  whom  they  were  financed  that  goods  sold  by 
them  should  be  paid  for  by  a  remittance  direct  from  the 
purchasers  to  the  bank.  Goods  having  been  sold  by  them, 
the  bank  forwarded  to  the  purchasers  (the  respondents)  notice 
in  writing  that  the  merchants  had  made  over  to  the  bank  the 
right  to  receive  the  purchase  money  and  requested  the  pur- 
chasers to  sign  an  undertaking  to  remit  the  purchase  money 
to  the  bank.  After  the  receipt  of  this  notice  the  bank  paid 
the  debt.  Held  that  there  was  evidence  of  an  equitable 
assignment  of  the  debt  to  the  bank  with  notice  to  the  pur- 
chasers and  that  the  bank  could  recover  the  debt  from  the 
purchasers.  The  decision  of  the  Court  of  Appeal  (1904),  1 
K.  B.  387,  reversed,  and  the  decision  of  Walton,  J.,  restored. 

EAEL  OF  HALSBUKY,  L.C.  :  My  Lords,  in  this  case  I  so 
entirely  concur  with  my  noble  and  learned  friend  Lord 
Macnaghten  that  I  feel  it  unnecessary  to  add  a  word  to  what 
he  is  about  to  say  in  support  of  the  judgment  he  proposes. 

Lord  MACNAGHTEN  :  It  is  difficult  to  conceive  a  plainer  case 
of  an  equitable  assignment  or  a  clearer  case  of  notice  to  the 
debtor. 

The  Dunlops  receive  through  Brandts  a  notice  which  no 
man  of  business  could  mistake,  telling  them  on  Kramrisch  & 
Co.'s  express  authority  that  they  are  to  pay  to  Brandts  the 
money  which  they  owe  their  creditors  Kramrisch  &  Co.  What 
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more  could  be  required  ?  Dunlops  disregard  that  notice  and 
pay  the  wrong  people.  They  must  pay  the  money  over  again 
and  pay  it  to  the  right  person.  With  the  utmost  deference 
to  the  Court  of  Appeal,  I  have  great  difficulty  in  following  their 
reason.  The  plaintiff's  case  was  put  in  two  ways.  It  was 
presented  as  a  case  within  sub-section  6  of  section  25  of  the 
Judicature  Act.  It  was  also  presented  as  a  simple  case  of 
equitable  assignment  perfected  by  notice.  Unfortunately  the 
stress  of  the  argument  was  laid  on  the  Judicature  Act.  The 
Court  of  Appeal  devoted  almost  the  whole  of  their  attention  to 
it.  The  substantial  question,  the  only  question  worth  con- 
sidering, was  all  but  ignored.  It  was  treated  as  subordinate  to 
the  question  on  the  statute  and  bound  up  with  it.  The  Lord 
Chief  Justice,  with  whom  the  other  members  of  the  Court  agree, 
says,  "I  have  come  to  the  conclusion  that  this  document" 
(that  is,  Brandts'  letter  of  January  7  and  its  enclosures)  "  does 
not  fulfil  that  which  is  necessary  in  order  to  entitle  the 
plaintiff  to  sue,  whether  suing  as  equitable  or  as  legal  assignee, 
on  the  ground  that  it  is  not  an  absolute  assignment  or  an 
assignment  at  all  within  that  section."  Why  that  which 
would  have  been  a  good  equitable  assignment  before  the 
statute  should  now  be  invalid  and  inoperative  because  it  fails 
to  come  up  to  the  requirements  of  the  statute,  I  confess  I  do 
not  understand.  The  statute  does  not  forbid  or  destroy 
equitable  assignments  or  impair  their  efficacy  in  the  slightest 
degree.  Where  the  rules  of  equity  and  the  rules  of  the 
common  law  conflict  the  rules  of  equity  are  to  prevail.  Before 
the  statute  there  was  a  conflict  as  regards  assignments  of 
debts  and  other  choses  in  action.  At  law  it  was  considered 
necessary  that  the  debtor  should  enter  into  some  engagement 
with  the  assignee.  That  was  never  the  rule  in  equity.  It 
"  is  certainly  not  the  doctrine  of  this  Court,"  said  Lord  Eldon, 
sitting  in  Chancery  in  Ex  parte  South  ((1818)  3  Swans  392;  19 
R.  R.  227).  In  certain  cases  the  Judicature  Act  places  the 
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assignee  in  a  better  position  than  he  was  before.  Whether 
the  present  case  falls  within  the  favoured  class  may  perhaps 
be  doubted.  At  any  rate,  it  is  wholly  immaterial  for  the 
plaintiffs  success  in  this  action.  But,  says  the  Lord  Chief 
Justice,  "  the  document  does  not  on  the  face  of  it  purport  to 
be  an  assignment  nor  use  the  language  of  an  assignment." 
An  equitable  assignment  does  not  always  take  that  form.  It 
may  be  addressed  to  the  debtor.  It  may  be  couched  in  the 
language  of  command.  It  may  be  a  courteous  request.  It 
may  assume  the  form  of  mere  permission.  The  language  is 
immaterial  if  the  meaning  is  plain.  All  that  is  necessary  is 
that  the  debtor  should  be  given  to  understand  that  the  debt 
has  been  made  over  by  the  creditor  to  some  third  person.  If 
the  debtor  ignores  such  a  notice  he  does  so  at  his  peril.  If 
the  assignment  be  for  valuable  consideration  and  communi- 
cated to  the  third  person  it  cannot  be  revoked  by  the  creditor 
or  safely  disregarded  by  the  debtor.  I  think  that  the  docu- 
ments which  passed  between  Brandts  and  the  Company  would1 
of  themselves  and  apart  from  Kramrisch  &  Co.'s  undertaking 
and  engagement  given  to  Brandts  have  constituted  a  good 
equitable  assignment.  But  the  real  question  is,  were  they 
notice  to  the  Company  that  Brandts  were  interested  in  the 
money?  As  between  Kramrisch  &  Co.  and  Brandts  the 
assignment  was,  as  I  have  already  said,  perfect  without  them. 

My  noble  and  learned  friend  Lord  Lindley  desires  me  to 
say  that  he  has  read  this  judgment  and  concurs  in  it. 

Lord  James  agreed. 

Order  of  the  Court  of  Appeal  reversed. 
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C.   INTERPRETATION. 

Parol  evidence  as  to  the  intention  of  the  parties  is  not  admis- 
sible to  add  to  or  explain  an  agreement  in  writing  save 
(a)  to  show  that  there  has  been  no  agreement. 

PYM  v.  CAMPBELL.    (1856) 
[6  E.  &  B.  370 ;  25  L.  J.  Q.  B.  277  ;  2  Jur.  (N.S.)  641.] 

Action  on  an  agreement  for  sale  of  an  invention.  At  trial 
plaintiff  produced  an  agreement  signed  by  the  defendant. 
The  defendant  gave  evidence  that  having  negotiated  as  to  the 
purchase  it  was  arranged  that  they  should  draw  up  and  sign 
a  memorandum  of  an  agreement  of  sale,  that  if  one  A  approved 
of  the  invention  it  should  be  a  binding  contract,  but  if  A  did 
not  approve  it  should  not  be  one.  The  Lord  Chief  Justice 
told  the  jury  that  if  they  were  satisfied  that  before  the  paper 
was  signed  it  was  agreed  that  it  should  not  operate  as  an 
agreement  until  A  approved  of  the  invention  they  should  find 
for  the  defendant. 

Held,  a  proper  direction. 

EKLE,  J. :  The  point  made  is  that  this  is  a  written  agree- 
ment, absolute  on  the  face  of  it,  and  that  evidence  was 
admitted  to  show  it  was  conditional :  and  if  that  had  been  so 
it  would  have  been  wrong.  But  I  am  of  opinion  that  the 
evidence  showed  that  in  fact  there  was  never  any  agreement 
at  all.  The  production  of  a  paper  purporting  to  be  an  agree- 
ment by  a  party,  with  his  signature  attached,  affords  a  strong 
presumption  that  it  is  his  written  agreement ;  and  if,  in  fact, 
he  did  sign  the  paper  animo  contrahendi,  the  terms  contained 
in  it  are  conclusive,  and  cannot  be  varied  by  parol  evidence ; 
but  in  the  present  case  the  defence  begins  one  step  earlier : 
the  parties  met  and  expressly  stated  to  each  other  that  though 
for  convenience  they  would  then  sign  the  memorandum  of  the 
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terms,  yet  they  were  not  to  sign  it  as  an  agreement  until 
Abernethie  was  consulted.  I  grant  the  risk  that  such  a 
defence  may  be  set  up  without  ground ;  and  I  agree  that  a 
jury  should  therefore  always  look  on  such  a  defence  with 
suspicion;  but,  if  it  be  proved  that  in  fact  the  paper  was 
signed  with  the  express  intention  that  it  should  not  be  an 
agreement  the  other  party  cannot  fix  it  as  an  agreement  upon 
those  so  signing.  The  distinction  in  point  of  law  is  that 
evidence  to  vary  the  terms  of  an  agreement  in  writing  is  not 
admissible,  but  evidence  to  show  that  there  is  not  an  agree- 
ment at  all  is  admissible. 

Lord  CAMPBELL,  C.J. :  I  agree.  No  addition  to  or  variation 
from  the  terms  of  a  written  contract  can  be  made  by  parol ;  but 
in  this  case  the  defence  was  that  there  never  was  any  agree- 
ment entered  into. 

Crompton,  J.,  agreed. 

Rule  discharged. 


(b)  To  prove  supplementary  or  collateral  terms  not  inconsistent 
therewith  where  the  ivhole  agreement  has  not  been  reduced 
into  writing. 

DE  LASSALLE  v.  GUILDFORD.    (1901) 
[(1901)  2  Q.  B.  D.  215  ;  70  L.  J.  K.  B.  533  ;  84  L.  T.  549.] 

The  plaintiff  and  defendant  negotiated  for  the  lease  of  a 
house  by  the  latter  to  the  former.  The  terms  were  arranged, 
but  the  plaintiff  refused  to  hand  over  the  counterpart  that 
he  had  signed  unless  and  until  he  received  an  assurance 
and  a  certificate  that  the  drains  were  in  good  order. 

The  defendant  assured  him  that  they  were  in  good  order, 
and  said,  "  I  will  give  you  my  word— will  that  satisfy  you  ?  " 
The  plaintiff  said  he  could  not  but  be  satisfied  with  his  word, 
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accepted  it,  and  the  counterparts  were  exchanged.  The  lease 
contained  no  reference  to  drains.  The  drains  were  not  in 
good  order,  and  this  action  was  brought  to  recover  damages 
for  breach  of  warranty. 

The  Court  held  first  that  the  representation  was  a  warranty, 
and  secondly  that  the  warranty  being  collateral  to  the  lease 
and  not  inconsistent  with  it  could  be  actionable,  though  not 
incorporated  in  the  within  agreement. 

The  judgment  of  the  Court,  A.  L.  Smith,  M.R.,  Collins 
and  Romer,  L.JJ.,  was  read  by 

A.  L.  SMITH,  M.R. :  It  appears  to  me  in  this  case  clear  that 
the  lease  did  not  cover  the  whole  ground,  and  that  it  did  not 
contain  the  whole  of  the  contract  between  the  parties.  The 
lease  is  entirely  silent  about  the  drains,  though  there  is  a 
covenant  that  the  lessee  during  the  term  should  do  the  inside 
repairs,  and  the  lessor  the  outside  repairs,  which  would,  I 
suppose,  include  the  drains  which  happened  to  be  inside  or 
outside  the  house.  There  is  nothing  in  the  lease  as  to  the 
then  condition  of  the  drains — i.e.  at  the  time  of  the  taking  of 
the  lease,  which  was  the  vital  point  in  hand.  Then  why  is 
not  the  warranty  collateral  to  anything  which  is  to  be  found 
in  the  lease?  The  present  contract  or  warranty  by  the 
defendant  was  entirely  independent  of  what  was  to  happen 
during  the  tenancy.  It  was  what  induced  the  tenancy,  and 
it  in  no  way  affected  the  terms  of  the  tenancy  during  the 
three  years,  which  was  all  the  lease  dealt  with.  The  warranty 
in  no  way  contradicts  the  lease,  and  without  the  warranty  the 
lease  never  would  have  been  executed.  Three  cases  were 
cited  in  which  parol  collateral  agreements  outside  leases  had 
been  allowed  in  evidence-  and  given  effect  to  by  the  Court, 
namely :  Morgan  v.  Griffith  (L.  R.  6  Ex.  70) ;  Erskine  v.  Adcanc 
(L.  R.  8  Ch.  756)  in  this  Court ;  and  Angett  v.  Duke  (L.  R. 
10  Q.  B.  174).  The  first  two  cases  related  to  parol  agree- 
ments collateral  to  leases  as  to  keeping  down  rabbits,  and 
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the  last  case  to  a  parol  collateral  agreement  to  do  repairs 
and  to  send  in  additional  furniture.  This  case  was  first 
decided  in  the  Court  of  Queen's  Bench  upon  demurrer  upon 
the  pleadings  as  they  stood,  when  the  parol  agreement  was 
held  to  be  collateral  and  admissible  in  evidence ;  but  when 
it  came  to  the  trial  Blackburn,  J.,  refused  to  admit  the 
evidence  about  the  additional  furniture,  and  the  learned  judge 
gave  the  following  reasons  for  so  doing  ((1875)  32  L.  T.  320). 
"  Here  the  lease  expresses  the  whole  of  the  terms ;  the 
defendant  agrees  to  let,  and  the  plaintiff  to  take,  the  house 
and  furniture  at  a  certain  rent;  there  is  said  to  have  been 
an  arrangement  made  beforehand  during  the  negotiation,  that 
the  defendant  should  let  the  plaintiff  have  more  furniture  for 
the  same  rent;  how  is  this  collateral?  I  cannot  perceive 
that  it  is."  In  the  present  case,  as  above  stated,  the  lease 
does  not  contain  the  whole  terms  of  the  bargain.  In  the 
rabbit  cases  the  agreements  were  held  collateral  to  the  leases, 
and  did  not  contradict  the  terms  of  the  leases.  It  was  argued 
by  the  learned  counsel  for  the  defendant  that  the  collateral 
agreements  in  the  rabbit  cases  were  agreements  that  some- 
thing should  be  done  after  the  lease  was  taken,  and  that  in 
the  present  case  the  agreement  or  warranty  is  that  the  drains 
were  then  in  good  order.  This  is  true ;  but  if  in  the  rabbit 
cases  the  agreements  were  collateral  and  outside  the  leases, 
the  leases  not  containing  the  whole  terms  and  the  collateral 
agreements  were  not  contradicting  the  leases,  I  cannot  see 
why  the  warranty  in  this  case  is  not  collateral  also.  Then 
some  cases  were  cited  by  the  defendant's  counsel  to  show 
that  representations  as  to  drains  were  never  held  to  be 
warranties;  but  when  examined  I  do  not  think  they  show 
this ;  for  the  representations  iu  the  cases  cited  were  by  no 
means  such  complete  and  emphatic  statements  of  fact  as 
were  made  in  this  case.  And,  indeed,  upon  principle  why 
should  there  be  any  difference  in  the  case  of  drains  ? 
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In  my  opinion,  even  if  the  jury  had  not  found  a  warranty 
the  true  inference  is  that  there  was  a  warranty  given  in  this 
case  collateral  to  the  lease,  and  therefore  the  judgment  entered 
for  the  defendant  must  be  set  aside,  and  judgment  entered 
for  the  plaintiff  for  the  £75,  the  amount  found  by  the  jury, 
and  this  appeal  must  be  allowed. 

Appeal  allowed. 


(c)  To  show  the  trade  or  special  meaning  of  particular 
terms  used  or  to  identify  a  party. 

MACDONALD  v.  LONGBOTTOM.    (1860) 

[1  B.  &  E.  977 ;  29  L.  J.  Q.  B.  256 ;  9  Jur  (N.S.)  724  ; 
2  L.  T.  606.] 

Plaintiff  in  a  conversation  with  defendant's  agent  stated 
that  he  had  some  wool  for  sale,  partly  his  own  clip  and 
partly  what  he  had  purchased  from  other  farms,  and  offered 
the  whole  for  sale  to  the  defendant.  Defendant's  agent  after- 
wards wrote  saying  that  defendant  "  desires  me  to  offer  you 
for  your  wool  16s.  per  stone,  delivered  in  Liverpool ; "  which 
offer  plaintiff  in  writing  accepted.  This  was  an  action  brought 
against  the  defendant  for  not  accepting. 

Held,  the  conversation  was  admissible  to  show  what  was 
meant  by  the  expression  "  your  wool "  in  the  subsequent 
letter. 

Lord  CAMPBELL,  C.J. :  The  letters  of  5th  and  8th  September 
constitute  a  complete  contract,  within  the  Statute  of  Frauds, 
between  the  plaintiff  and  defendant  through  his  agent.  The 
only  question  therefore  is,  what  was  the  subject  matter  of  the 
contract  described  as  "  your  wool "  ?  I  am  of  opinion  that, 
when  there  is  a  contract  for  the  sale  of  a  specific  subject 
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matter,  oral  evidence  may  be  received,  for  the  purpose  of 
showing  what  that  subject  matter  was,  of  every  fact  within 
the  knowledge  of  the  parties  before  and  at  the  time  of  the 
contract.  Now,  the  defendant's  agent  had  a  conversation 
before  the  contract  with  one  of  the  plaintiffs,  who  stated 
what  wool  he  had  on  his  own  farm,  and  what  he  had  bought 
from  other  farms.  The  two  together  constituted  his  wool, 
and  with  the  knowledge  of  these  facts  the  defendant  contracts 
to  buy  "  your  wool."  There  cannot  be  the  slightest  objection 
to  the  admission  of  evidence  of  this  previous  conversation, 
which  neither  alters  nor  adds  to  the  written  contract,  but 
merely  enables  us  to  ascertain  what  was  the  subject-matter 
referred  to  therein. 
Wightman  and  Erie,  JJ.,  agreed. 


But  not  to  explain  a  patent  ambiguity  on  the  face  of  the 
written  document. 

SAUNDERSON  v.  PIPER.    (1839) 

[5  Bing.  N.  C.  425 ;  7  D.  P.  C.  632 ;  8  L.  J.  (N.S.)  C.  P.  227 ; 
50  E.  E.  731.] 

Bill  of  exchange  expressed  in  figures  to  be  drawn  for  £245, 
and  in  words  for  two  hundred  pounds  value  received.  The 
stamp  was  applicable  to  the  higher  amount. 

Held :  (1)  Evidence  to  show  that  £245  was  the  amount 
intended,  and  that  the  words  "  and  forty  five  "  had  been 
omitted  by  mistake  not  admissible ;  (2)  that  the  words 
prevailed  over  the  figures. 

TINDAL,  C.J. :  The  only  question  is  whether  the  evidence 
adduced  at  the  trial  of  the  cause  was  admissible  or  not ;  and, 
under  the  circumstances,  I  am  of  opinion  that  it  was  not 
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admissible.  This  is  a  ease  of  ambiguitas  patens,  and, 
according  to  the  rules  of  law,  evidence  to  explain  such  an 
ambiguity  is  not  admissible.  Where  there  is  doubt  on  the 
face  of  the  instrument  the  law  admits  no  extrinsic  evidence 
to  explain  it.  In  most  of  the  cases  cited  for  the  plaintiff  the 
ambiguity  arose  from  matters  not  appearing  on  the  instru- 
ment. In  Gibson  v.  Minett  (1  H.  Bl.  509)  parol  evidence 
introduced  the  difficulty,  not  the  language  of  the  instru- 
ment ;  and  parol  evidence  was  admitted  to  remove  it. 

So,  in  the  instance  of  commercial  instruments  the  difficulty 
rarely  appears  upon  the  face  of  the  instrument,  but  arises 
from  the  custom  of  the  country  or  the  usages  of  trade.  The 
evidence  in  question  not  being  admissible,  we  cannot  shake 
the  rule  of  commercial  writers,  that  where  a  difference  appears 
between  the  figures  and  the  words  of  a  bill,  it  is  safer  to  attend 
to  the  words. 

BOSANQUET,  J. :  It  is  true  that  there  was  abundant  evidence 
to  show  that  this  was  intended  as  a  bill  for  £245,  if  that 
evidence  was  admissible ;  but  the  evidence  was  not  admissible, 
because  this  is  a  case  of  patent  ambiguity,  and  our  rules  of 
evidence  exclude  explanations  where  the  ambiguity  is  patent. 

Erskine,  J.,  agreed. 

Coltman,  J.,  agreed  that  the  evidence  was  inadmissible,  but 
thought  that  the  instrument  should  be  taken  most  strongly 
against  the  person  signing  it,  and  therefore  should  be  good 
for  £245. 
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(d)  To  prove  such  usages  of  trade  or  locality  as  the  parties 
are  presumed  to  have  incorporated  by  tacit  reference. 

BROWN  v.  BYRNE.    (1854) 
[3  EL  &  Bl.  703 ;  23  L.  J.  Q.  B.  313  ;  2  0.  L.  E.  1599  ;  8  Jur.  700.] 

Action  by  a  shipowner  against  the  indorsee  of  a  bill  of 
lading,  to  whom  goods  had  been  delivered  at  Liverpool,  and 
who  had  accepted  them,  the  bill  of  lading  making  them  there 
deliverable,  he  "  paying  freight  for  them  five-eighths  of  a 
penny  sterling  per  pound,  with  £5  per  cent,  primage,  and 
average  accustomed."  The  latter  claimed  to  deduct  from 
£138  11s.  3d.,  the  amount  of  the  freight  at  the  rate  specified, 
£1  16s.  3(7.,  on  the  ground  that,  by  the  custom  of  Liverpool, 
he  was  entitled  to  a  deduction  of  three  months'  discount  from 
the  freight.  It  was  admitted  that  the  custom  existed  in  fact : 
but  it  was  objected  to  as  bad  in  law,  because  inconsistent 
with  the  written  document,  the  bill  of  lading.  It  was  argued 
that  five-eighths  of  a  penny  on  the  weight  of  the  cargo  was 
equal  to  £138  11s.  3(7-.,  and  the  bill  must  be  read  as  if  that 
sum  were  specified  in  it ;  and  this  custom  if  allowed  would 
change  it  to  ,£136  15s. 

COLERIDGE,  J.,  now  delivered  judgment.  The  principles  on 
which  this  case  is  to  be  decided  are  perfectly  clear:  the 
difficulty  lies  in  the  application  of  them  to  the  facts.  Mer- 
cantile contracts  are  very  commonly  framed  in  a  language 
peculiar  to  merchants :  the  intention  of  the  parties,  though 
perfectly  well  known  to  themselves,  would  often  be  defeated 
if  this  language  were  strictly  construed  according  to  its 
ordinary  import  in  the  world  at  large :  evidence,  therefore,  of 
mercantile  custom  and  usage  is  admitted  in  order  to  expound 
it  and  arrive  at  its  true  meaning.  Again,  in  all  contracts, 
as  to  the  subject  matter  of  which  known  usages  prevail, 
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parties  are  found  to  proceed  with  the  tacit  assumption  of 
these  usages ;  they  commonly  reduce  into  writing  the  special 
particulars  of  their  agreement,  but  omit  to  specify  these 
known  usages,  which  are  included,  however,  as  of  course,  by 
mutual  understanding :  evidence,  therefore,  of  such  incidents 
is  receivable.  The  contract  in  truth  is  partly  express  and  in 
writing,  partly  implied  or  understood  and  unwritten.  But 
in  these  cases  a  restriction  is  established  on  the  soundest 
principle,  that  the  evidence  received  must  not  be  of  a  particular 
which  is  repugnant  to,  or  inconsistent  with,  the  written  con- 
tract. Merely  that  it  varies  the  apparent  contract  is  not 
enough  to  exclude  the  evidence ;  for  it  is  impossible  to  add 
any  material  incident  to  the  written  terms  of  a  contract 
without  altering  its  effect,  more  or  less.  Neither,  in  the 
construction  of  a  contract  among  merchants,  tradesmen  or 
others,  will  the  evidence  be  excluded  because  the  words  are 
in  their  ordinary  meaning  unambiguous ;  for  the  principle 
of  admission  is,  that  words  perfectly  unambiguous  in  their 
ordinary  meaning  are  used  by  the  contractors  in  a  different 
sense  from  that.  What  words  more  plain  than  "  a  thousand," 
"  a  week,"  "  a  day  "  ?  Yet  the  cases  are  familiar  in  which 
"  a  thousand "  has  been  held  to  mean  twelve  hundred,  "  a 
week"  a  week  only  during  the  theatrical  season,  "a  day" 
a  working  day  (see  Smith  v.  Wilson,  3  B.  &  Ad.  728;  Grant 
v.  Maddox,  15  M.  &  W.  737 ;  Cochran  v.  Rettery,  5  Esp.  N.  P.  C. 
121).  In  such  cases  the  evidence  neither  adds  to,  nor  qualifies, 
nor  contradicts  the  written  contract ;  it  only  ascertains  it  by 
expounding  the  language.  Here  the  contract  is,  to  pay  freight 
on  delivery  at  a  certain  rate  per  pound :  is  it  inconsistent 
with  this  to  allege  that,  by  the  custom;  the  shipowner,  on 
payment,  is  bound  to  allow  three  months'  discount?  We 
think  not.  The  written  contract  expressly  settles  the  rate 
of  payment :  the  custom  does  not  set  this  aside ;  indeed  it 
adopts  it,  as  that  upon  which  it  is  to  act,  by  establishing  & 
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claim  for  allowance  of  discount  upon  freight  to  be  paid 
after  that  rate.  The  consignee  undertakes  to  pay  freight  on 
delivery  after  that  rate;  the  shipowner  undertakes  to  allow 
three  months'  discount  on  freight  paid  after  that  rate ;  the 
latter  contract  is  dependent  on  the  former,  but  is  not  repug- 
nant to  it.  If  the  bill  of  lading  had  expressed,  or  if,  from 
the  language  of  it,  the  intention  of  the  parties  could  have 
been  collected,  that  the  freight  at  the  specified  rate  should 
be  paid,  free  from  all  deductions,  customary  or  otherwise, 
then  it  would  have  been  repugnant  to  it  to  set  up  the  custom, 
and  the  case  would  have  been  brought  within  the  restrictions 
mentioned  above. 

Our  determination  on  this  point  makes  it  unnecessary  to 
say  anything  as  to  a  difference  which  was  contended  for  by 
the  defendant  between  the  original  shipper  and  the  indorsee 
of  the  bill  of  lading. 

We  are  of  opinion  that  judgment  should  be  entered  for  the 
defendant. 

Judgment  for  the  defendant. 


If  the  custom  is  unreasonable  it  is  not  binding  on  people 
who  do  not  know  of  it  and  who  have  not  consented  to 
act  on  it. 

PERRY  AND  ANOTHER  v.  BARNETT.    (1885) 
[L.  B.  15  Q.  B.  D.  388;  54  L.  J.  Q.  B.  466;  53  L.  T.  585.] 
The    defendant   instructed   the   plaintiffs,   stockbrokers    of 
Bristol,  to  purchase  for  him  shares  in  a  joint  stock  banking 
company  on  the  London  Stock  Exchange.    The  plaintiffs  gave 
directions  accordingly  to  their  London  agents,  brokers  on  the 
London   Stock   Exchange,   who   purchased  the   shares  from 
L.C.  2  c 


386  CASES   ON  THE  LAW  OF   CONTRACTS. 

jobbers  on  the  Stock  Exchange  in  the  usual  way,  without 
having  in  the  contract  distinguishing  numbers  of  the  shares, 
it  not  being  the  practice  on  the  London  Stock  Exchange  to 
specify  the  numbers  or  otherwise  to  comply  with  30  &  31  Viet. 
c.  29  (Leeman's  Act),  sect.  1.  By  the  rules  of  such  Stock 
Exchange  it  is  provided  that  the  Stock  Exchange  shall  not 
recognise  in  its  dealings  any  other  persons  than  its  own 
members,  such  members,  if  they  do  not  carry  out  contracts, 
being  liable  to  be  expelled  from  the  Stock  Exchange,  and  that 
no  application  to  annul  a  contract  shall  be  entertained  by 
the  Committee  of  the  Stock  Exchange  unless  upon  a  specific 
allegation  of  fraud  or  wilful  misrepresentation.  Before  the 
settling  day  the  defendant  repudiated  the  contract,  but  the 
Committee  of  the  Stock  Exchange  refused  to  annul  the  con- 
tract, and  therefore  the  plaintiffs  completed  it,  and  paid  the 
price  of  the  shares.  The  defendant  was  ignorant  of  the  usage 
of  the  London  Stock  Exchange  with  regard  to  dealings  in 
shares  of  banking  companies,  and  did  not  know  that  the 
purchasing  broker  was  by  such  usage  bound  to  perform  a 
contract  for  the  purchase  of  banking  shares,  though  void  at 
law  under  Leeman's  Act. 

Held,  affirming  the  decision  of  Grove,  J.,  that  the  plaintiffs 
were  not  entitled  to  recover  from  the  defendant  the  money 
paid  by  them  as  the  price  of  the  shares. 

BRETT,  M.K. :  Then  the  plaintiffs  bring  this  action  against 
the  defendant,  and  allege  that  inasmuch  as  by  reason  of  the 
rule  of  the  London  Stock  Exchange,  which  was  within  the 
defendant's  knowledge,  the  plaintiffs  had  been  obliged  to  pay 
the  London  stockbroker,  so  in  like  manner  the  defendant,  who 
had  instructed  the  plaintiffs  to  deal  for  him  upon  the  London 
Stock  Exchange,  was  bound  to  pay  them.  The  plaintiffs  tried 
at  the  trial  to  prove  that  the  defendant  knew  such  rule  and 
practice  of  the  London  Stock  Exchange,  but  Grove,  J.,  who 
tried  the  action  and  who  heard  the  evidence,  came  to  the 
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conclusion  as  a  matter  of  fact  that  the  defendant  did  not 
know  them,  and,  therefore,  according  to  our  rules,  we  accept 
the  decision  of  the  learned  judge  upon  that  point.  It  was, 
however,  contended  that  although  in  fact  that  was  so,  yet, 
as  the  defendant  employed  the  plaintiffs  to  deal  for  him  on 
the  London  Stock  Exchange,  he  must  be  assumed  to  know 
such  rules  and  customs — that  is  to  say,  he  must  be  treated 
as  if  he  did.  Now,  the  proposition  that  a  person  who  directs 
another  to  deal  upon  a  particular  market  is  to  be  treated  as 
if  he  knew  the  rules  of  that  market  has  been  adopted  in  the 
law  to  some  extent,  but  certainly  not  to  this  extent,  that 
however  unreasonable  or  illegal  they  may  be  he  is  still  to 
be  treated  as  if  he  knew  them.  There  is  a  line  of  demarca- 
tion between  rules  by  which  such  person  is  bound  and  rules 
by  which  he  is  not  bound,  and  the  rules  of  the  Stock  Exchange 
applicable  upon  this  occasion  would  seem  to  come  within  the 
latter  of  these. 

Now,  the  Courts  have  always  taken  upon  themselves  to 
consider  whether  a  custom  is  or  not  within  the  bounds  of 
reason,  and  if  the  custom  is  unreasonable  the  Courts  have 
said  they  will  not  recognise  it  as  binding  on  people  who  do 
not  know  it  and  who  have  not  consented  to  act  upon  it. 

BAGGALLAY,  LJ. :  I  am  of  the  same  opinion. 

BOWEN,  L.J. :  It  does  not  appear  that  the  defendant  knew 
of  Leeman's  Act,  but  a  man  cannot  excuse  himself  on  the 
ground  of  ignorance  of  an  Act  of  Parliament,  and  the  broker 
had  a  right  to  assume  that  the  defendant  knew  the  statute 
as  well  as  the  broker  knew  it  himself ;  but  the  learned  judge 
at  the  trial  has  found  that  the  defendant  did  not  know  that 
there  was  a  custom  on  the  Stock  Exchange  of  making  con- 
tracts contrary  to  Leeman's  Act  and  of  treating  them  as  if 
they  were  valid.  Then  the  question  is  narrowed  to  this,  is 
a  man  who  employs  a  broker  to  deal  on  a  particular  market 
bound  to  know  a  usage  there  to  make  an  invalid  instead  of 
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a  valid  contract,  and  a  usage  according  to  which  when  he  has 
ordered  one  thing  he  is  expected  to  take  another  thing?  It 
would  not  be  reasonable,  I  think,  to  hold  that  a  person  is 
bound  by  such  a  usage,  unless  beforehand  he  was  told  or  had 
knowledge  of  it.  Such  a  usage,  when  applied  not  to  brokers 
but  to  strangers  who  are  ignorant  of  it,  is  inconsistent  with 
the  contract  of  employment.  To  bind  outsiders  by  it  would 
be  unreasonable ;  and  it  is  as  regards  such  outsiders,  and  such 
outsiders  only,  that  such  a  usage  can  be  called  unreasonable, 
for  it  would  not  be  unreasonable  as  regards  those  who  know 
of  it  and  desire  to  be  bound  by  it,  nor  in  my  view  can  the 
usage  be  called  illegal  in  any  other  sense  than  what  I  have 
stated. 

Appeal  dismissed. 


A  penalty  for  a  breach  of  contract  is  not  recoverable. 

But  the  parties  may  agree  as  to  the  amount  of  unliqui- 
dated damages. 

The  test  is,  did  the  parties  intend  the  sum  as  a  real  attempt 
to  fix  damages  not  fairly  assessable  otherwise  or  as 
a  penalty  ? 

KEMBLE  v.  FARREN.    (1829) 

[6  Bing.  141 ;  3  M.  &  P.  425 ;  7  L.  J.  C.  P.  258 ;  31  E.  E.  366 ; 
3  C.  &P.  623]. 

By  an  agreement  between  the  plaintiff  and  defendant,  the 
defendant  had  engaged  himself  to  act  as  a  principal  comedian 
at  Covent  Garden  Theatre  for  four  seasons,  commencing  with 
October,  1828,  and  in  all  things  to  conform  to  the  regulations 
of  the  theatre.  The  plaintiff  agreed  to  pay  the  defendant 
£3  6s.  8d.  every  night  on  which  the  theatre  should  be  open 
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for  theatrical  performances  during  the  ensuing  four  seasons. 
And  the  agreement  contained  a  clause,  that  if  either  of  the 
parties  should  neglect  or  refuse  to  fulfil  the  said  agreement, 
or  any  part  thereof,  or  any  stipulation  therein  contained,  such 
party  should  pay  to  the  other  the  sum  of  £1000,  to  which  sum 
it  was  thereby  agreed  that  the  damages  sustained  by  any  such 
omission,  neglect,  or  refusal  should  amount ;  and  which  sum 
was  thereby  declared  by  the  said  parties  to  be  liquidated  and 
ascertained  damages,  and  not  a  penalty  or  penal  sum,  or  in 
the  nature  thereof. 

The  breach  alleged  was,  that  the  defendant  refused  to  act 
during  the  second  season,  and  at  the  trial  the  jury  gave  a 
verdict  for  the  plaintiff  for  £750  damages,  subject  to  a  motion 
for  increasing  them  to  £1000,  if  the  Court  should  be  of 
opinion  that,  upon  this  agreement,  the  plaintiff  was  entitled  to 
the  whole  sum  claimed  as  liquidated  damages. 

TINDAL,  C.J. :  It  is,  undoubtedly,  difficult  to  suppose  any 
words  more  precise  or  explicit  than  those  used  in  the  agree- 
ment ;  the  same  declaring  not  only  affirmatively  that  the  sum 
of  £1000  should  be  taken  as  liquidated  damages,  but  nega- 
tively also  that  it  should  not  be  considered  as  a  penalty,  or 
in  the  nature  thereof.  And  if  the  clause  had  been  limited 
to  breaches  which  were  of  an  uncertain  nature  and  amount, 
we  should  have  thought  it  would  have  had  the  effect  of  ascer- 
taining the  damages  upon  any  such  breach  of  £1000.  For 
we  see  nothing  illegal  or  unreasonable  in  the  parties,  by  their 
mutual  agreement,  settling  the  amount  of  damages,  uncertain 
in  their  nature,  at  any  sum  upon  which  they  may  agree.  In 
many  cases  such  an  agreement  fixes  that  which  is  almost  im- 
possible to  be  accurately  ascertained  ;  and  in  all  cases  it  saves 
the  expense  and  difficulty  of  bringing  witnesses  to  that  point. 
But  in  the  present  case  the  clause  is  not  so  confined  ;  it 
extends  to  the  breach  of  any  stipulation  by  either  party.  If, 
therefore,  on  the  one  hand,  the  plaintiff  had  neglected  to  make 


390  CASES   ON   THE  LAW  OF   CONTRACTS. 

a  single  payment  of  £3  6s.  8d.  per  day,  or,  on  the  other  hand, 
the  defendant  had  refused  to  conform  to  any  usual  regulation 
of  the  theatre,  however  minute  or  unimportant,  it  must  have 
been  contended  that  the  clause  in  question,  in  either  case, 
would  have  given  the  stipulated  damages  of  £1000.  But  that 
a  very  large  sum  should  become  immediately  payable,  in  con- 
sequence of  the  nonpayment  of  a  very  small  sum,  and  that  the 
former  should  not  be  considered  as  a  penalty,  appears  to 
be  a  contradiction  in  terms,  the  case  being  precisely  that 
in  which  Courts  of  Equity  have  always  relieved,  and  against 
which  Courts  of  Law  have,  in  modern  times,  endeavoured  to 
relieve  by  directing  juries  to  assess  the  real  damages  sustained 
by  the  breach  of  the  agreement.  It  has  been  argued  at  the 
Bar,  that  the  liquidated  damages  apply  to  those  breaches  of 
the  agreement  only  which  are  in  their  nature  uncertain, 
leaving  those  which  are  certain  to  a  distinct  remedy,  by  the 
verdict  of  a  jury.  But  we  can  only  say,  if  such  is  the  intention 
of  the  parties,  they  have  not  expressed  it,  but  have  made  the 
clause  relate,  by  express  and  positive  terms,  to  all  breaches 
of  every  kind.  We  cannot,  therefore,  distinguish  this  case,  in 
principle,  from  that  of  Astley  v.  Wcldon  (2  B.  &  P.  346),  in  which 
it  was  stipulated,  that  either  of  the  parties  neglecting  to  per- 
form the  agreement  should  pay  to  the  other  of  them  the  full 
sum  of  £200,  to  be  recovered  in  His  Majesty's  Courts  at  West- 
minster. Here  there  was  a  distinct  agreement  that  the  sum 
stipulated  should  be  liquidated  and  ascertained  damages. 
There  wrere  clauses  in  the  agreement,  some  sounding  in  un- 
certain damages,  others  relating  to  certain  pecuniary  pay- 
ments. The  action  was  brought  for  the  breach  of  a  clause 
of  an  uncertain  nature ;  and  yet  it  was  held  by  the  Court,  that 
for  this  very  reason  it  would  be  absurd  to  construe  the  sum 
inserted  in  the  agreement  as  liquidated  damages,  and  it  was 
held  to  be  a  penal  sum  only.  As  this  case  appears  to  us  to  be 
decided  on  a  clear  and  intelligible  principle,  and  to  apply 
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to  that  under  consideration,  we  think  it  right  to  adhere  to 
it,  and  this  makes  it  unnecessary  to  consider  the  subsequent 
cases,  which  do  not  in  any  way  break  in  upon  it.  The  conse- 
quence is,  we  think  the  present  verdict  should  stand,  and 
the  rule  for  increasing  the  damages  be  discharged. 

Rule  discharged. 


PYE  o.  BRITISH   AUTOMOBILE  SYNDICATE. 

(1906) 

[(1906)  1  K.  B.  425 ;  75  L.  J.  K.  B.  270 ;  22  T.  L.  K.  287.] 

By  an  agreement  made  January  29,  1904,  between  the 
defendants  and  the  plaintiff,  the  defendants  appointed  the 
plaintiff  as  their  sole  agent  for  a  district  in  Yorkshire  for 
the  sale  of  Talbot  motor  cars  for  the  time  being  dealt  in 
by  the  defendants,  and  agreed  that  so  long  as  the  plaintiff 
should  be  their  sole  agent  in  this  behalf  they  would  not 
deliver  to  any  person  resident  or  carrying  on  business  in 
that  district  any  Talbot  motor  cars. 

By  paragraph  7  of  the  agreement  it  was  provided :  "  The 
agent  will  purchase  from  the  company  the  goods  mentioned 
in  the  second  schedule  hereto  at  the  prices  therein  mentioned. 
The  company  will  use  its  best  endeavours  to  deliver  the  said 
goods  at  the  dates  respectively  mentioned  in  the  said  schedule, 
but  in  the  event  of  any  of  the  goods  not  being  delivered  at  the 
said  dates  the  company  shall  not  be  under  any  liability  in 
respect  thereof,  but  the  agent  shall,  nevertheless,  accept  and 
take  delivery  and  pay  for  the  goods  upon  notice  being  given 
to  the  agent  in  accordance  with  clause  9.  ...  The  agent 
having  paid  to  the  company  the  sum  of  £300,  as  a  deposit 
in  respect  of  the  said  goods,  the  said  sum  shall  be  repaid  upon 
payment  by  the  agent  of  the  price  of  all  the  goods  mentioned 
in  the  said  schedule. 
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"8.  If  the  agent  shall  refuse  to  accept  delivery  and  pay  for 
any  of  the  said  goods  the  company  shall  be  at  liberty  if 
it  shall  think  fit  so  to  do  to  declare  the  said  deposit  to  be 
wholly  forfeited,  and  in  such  event  the  said  deposit  shall  be 
forfeited  to  the  company  as  and  by  way  of  liquidated  and 
ascertained  damages.  In  the  event  of  such  refusal  the  agent 
shall  no  longer  be  the  agent  of  the  company.  .  .  .  The  com- 
pany shall  not  in  the  event  aforesaid  be  under  any  obligation 
to  deliver  such  goods  or  any  part  thereof. 

"  9.  When  and  so  soon  as  any  of  the  said  goods  are  ready 
for  delivering  the  company  shall  give  notice  thereof  in  writing 
to  the  agent  in  the  ordinary  course  of  post.  If  the  agent 
shall  not  within  the  period  of  seven  days  from  the  giving  of 
such  notice  take  delivery  of  and  pay  for  the  said  goods,  the 
agent  shall  be  deemed  to  have  refused  to  accept  such  delivery." 

By  clause  10  the  agreement  was  to  continue  in  force  until 
November  30,  1904. 

The  second  schedule  to  the  agreement  contained  the  numbers 
and  descriptions  of  ten  motor  cars  to  be  delivered  during  the 
months  of  April,  May,  and  June  at  prices  varying  from  £320 
to  £590,  with  a  discount  of  10  per  cent. 

The  plaintiff  having  (as  the  learned  judge  found  as  a  fact) 
committed  a  breach  of  this  agreement,  the  defendants  declared 
the  deposit  to  be  forfeited.  This  action  was  then  brought  to 
recover  the  £300  as  money  had  and  received  by  the  defendants 
to  the  plaintiffs  use. 

BIGHAM,  J. :  I  have  to  find  out  from  the  language  there 
used  what  was  the  intention  of  the  parties  to  the  contract.  If 
it  were  not  for  the  authorities  which  are  supposed  to  guide 
judges  in  endeavouring  to  discover  the  intention  of  the  parties, 
I  should  have  no  doubt  about  it.  I  think  the  only  rule  which 
applies  to  all  cases  is  that  the  judge  must  look  to  all  the  cir- 
cumstances of  each  particular  contract  to  what  the  parties  did 
as  well  as  to  the  language  used,  and  must  say  from  them  what 
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the  intention  of  the  parties  was.  No  doubt,  notwithstanding 
the  observations  of  Jessel,  M.R.,  in  Wallis  v.  Smith  (21  Chan. 
Div.  243),  one  thing  to  be  taken  into  consideration  is  to  see 
whether  the  sum  agreed  to  be  paid  is  to  be  paid  on  the 
happening  of  one  event  or  of  many  events,  some  of  which 
may  be  of  great  and  some  of  small  importance,  and  with  great 
deference  to  the  criticism  of  Jessel,  M.R.,  in  that  case,  I  think 
the  dictum  of  Lord  Coleridge,  C.J.,  in  Magcc  v.  Lavett  (L.  K. 
9  C.  P.  107  at  p.  Ill)  is  right  when  he  said  in  the  course  of  the 
argument :  "  The  general  principle  of  law  appears  to  be  that 
where  the  contract  contains  a  variety  of  stipulations  of 
different  degrees  of  importance,  and  one  large  sum  is  stated 
at  the  end  to  be  paid  on  breach  of  performance  of  any  of 
them,  that  must  be  considered  as  a  penalty."  I  have  myself 
always  understood  that  that  is  one  of  the  rules  which  must 
guide  a  judge  when  he  has  to  discover  what  the  intention  of 
the  parties  was.  The  only  exception  I  would  take  to  that 
dictum  is  the  use  of  the  word  "  must,"  and  I  am  sure  that 
Lord  Coleridge,  C.J.,  did  not  mean  to  say  that  if  other  circum- 
stances existed  which  would  throw  light  on  the  intention  of  the 
parties  in  making  the  agreement  a  judge  might  not  come  to 
a  contrary  conclusion.  He  meant  only  that  this  fact  was  an 
important  matter  to  take  into  consideration  when  seeking 
to  find  out  the  intention  of  the  parties.  I  think  that  in  that 
dictum  the  Chief  Justice  correctly  laid  down  the  law  as 
expressed  in  the  authorities.  Here  I  think  that  this  sum 
of  dG300  is  a  sum  payable  upon  the  happening  of  one  of  many 
possible  breaches  of  different  significance.  I  have  already 
pointed  out  that  the  refusal  to  pay  for  a  machine  the  price 
of  which  was  less  than  ,£300  might  entail  serious  consequences 
to  the  defendants  outside  the  non-payment  of  the  price.  It 
might  make  it  necessary  for  the  defendants  to  put  an  end 
to  the  contract  and  to  make  different  arrangements  for  the 
sale  of  their  motor  cars  in  this  district,  and  that  fact  may  well 
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have  been  in  their  minds  when  they  entered  into  this  agree- 
ment. It  is  impossible  to  say  that  the  non-payment  of  the 
price  of  a  particular  motor  car  is  the  only  damage  which 
the  defendants  would  sustain  from  the  plaintiff's  refusal  to 
accept  it.  Therefore,  although  there  are  circumstances  here 
which  bring  the  case  within  the  rule  enunciated  by  Lord 
Coleridge,  C.J.,  there  are  other  circumstances  which  prevent 
that  rule  from  applying.  There  is  also  this  further  fact  that 
this  agreement  does  not  merely  contain  a  stipulation  that  in 
the  event  of  a  breach  of  the  contract  the  sum  of  ^£300  shall  be 
paid  as  liquidated  damages.  The  plaintiff  here  has  himself 
already  paid  this  sum  to  the  defendants.  He  has  parted  with 
the  money,  and  that  circumstance  is  significant  to  show  that 
he  did  not  intend  to  have  it  back  if  he  committed  a  breach 
of  the  agreement. 

As  to  the  exact  words  used  in  agreements  as  to  the  sum 
being  regarded  as  liquidated  damages,  and  not  as  a  penalty,  it 
has  been  laid  down  that  judges  ought  to  disregard  the 
expression  "  liquidated  damages,"  although  it  has  been  know- 
ingly used  by  the  parties.  I  am  not  going  to  shut  my  eyes  to 
that,  but  I  think  the  expression  was  only  to  be  disregarded  in 
plain  cases  where  the  plain  intention  of  the  parties  to  be 
gathered  from  all  the  circumstances  was  that  the  sum  was 
to  be  a  penalty.  That  is  not  the  case  here,  and  so  I  cannot 
see  why  I  should  not  give  the  words  of  the  contract  their 
plain  meaning. 

Judgment  for  the  defendants. 


CHAPTER  VIII. 
DISCHARGE   AND   BREACH. 

Contracts  of  a  personal  nature  are  discharged  by  death  of 
either  party  (e.g.  apprentice  is  not  bound — in  absence 
of  agreement — to  serve  the  executor  of  his  master). 

BAXTER  o.  BURFIELD.     (1747) 
[2  Str.  1266.] 

ACTION  on  a  bond  conditioned  for  Matthias  Anderson's  per- 
formance of  the  covenants  in  an  indenture  of  apprenticeship 
whereby  he  was  bound  to  the  plaintiff's  testator,  who  was 
a  mariner.  The  defendant  pleaded  that  Anderson  served  faith- 
fully to  the  death  of  the  testator.  The  plaintiff  replied,  that 
since  the  death  of  the  testator  Anderson  had  absented  from 
her  service,  to  which  there  was  a  demurrer.  After  argument 
at  Bar,  the  Chief  Justice  delivered  the  resolution  of  the  Court, 
viz.  That  they  were  all  of  opinion,  the  defendant  should  have 
judgment;  and  the  executrix  could  maintain  no  such  action. 
The  binding  was  to  the  man,  to  learn  his  art  and  serve  him 
without  any  mention  of  executors.  And  as  the  words  are 
confined  so  is  the  nature  of  the  contract ;  for  it  is  fiduciary, 
and  the  lad  is  bound  from  a  personal  knowledge  of  the  in- 
tegrity and  ability  of  the  master. 
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The  personal  representative  cannot  recover  for  breach  of 
a  contract  where  the  breach  itself  results  in  merely  per- 
sonal injury  or  suffering  (e.g.  for  breach  of  promise 
to  marry  the  deceased). 

CHAMBERLAIN  v.  WILLIAMSON.    (1814) 
[2  M.  &  S.  408 ;  15  R  K.  295.] 

Assumpsit  by  the  plaintiff  as  administrator,  upon  a  breach 
of  promise  of  marriage  made  to  the  intestate,  laying  the 
promise  in  the  usual  way;  and  the  plaintiff  avers  that  the 
intestate,  confiding  in  the  said  promise,  etc.,  remained  sole 
and  unmarried  until  her  death,  and  was  ready,  etc.,  and 
although  she  requested  the  defendant,  etc.,  yet  the  defendant 
did  not  when  requested,  or  at  any  time,  marry  her,  but 
refused,  etc.  And  there  were  several  other  counts  varying 
the  promise ;  but  the  declaration  did  not  allege  any  special 
damage,  but  concluded  to  the  damage  of  the  plaintiff  as 
administrator,  etc.  Plea,  non-assumpsit. 

Lord  ELLENBOROUGH,  C.J.,  delivered  the  judgment  of  the 
Court  :— 

The  declaration  did  not  contain  any  allegation  of  special 
damage ;  and  the  question  was,  whether  the  action  is  maintain- 
able by  the  personal  representative. 

The  general  rule  of  law  is,  actio  personalis  moritur  cum 
persona,  under  which  rule  are  included  all  actions  for  injuries 
merely  personal.  Executors  and  administrators  are  the 
representatives  of  the  temporal  property,  that  is,  the  debts  and 
goods  of  the  deceased,  and  not  of  their  wrongs,  except  where 
those  wrongs  operate  to  the  temporal  injury  of  their  personal 
estate.  But  in  that  case  the  special  damage  ought  to  be 
stated  on  the  record,  otherwise  the  Court  cannot  intend  it. 
If  this  action  be  maintainable,  then  every  action  founded  on 
an  implied  promise  to  a  testator,  where  the  damage  subsists 
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in  the  previous  personal  suffering  of  the  testator,  would  be 
also  maintainable  by  the  executor  or  administrator.  All  in- 
juries affecting  the  life  or  health  of  the  deceased ;  all  such  as 
arise  out  of  the  unskilfulness  of  medical  practitioners  ;  the 
imprisonment  of  the  party  brought  on  by  the  negligence  of 
his  attorney ;  all  these  would  be  breaches  of  the  implied 
promise  by  the  persons  employed  to  exhibit  a  proper  por- 
tion of  skill  and  attention. 

Although  marriage  may  be  regarded  as  a  temporal  advan- 
tage to  the  party  as  far  as  respects  personal  comfort,  still 
it  cannot  be  considered  in  this  case  as  an  increase  of  the  indi- 
vidual transmissible  personal  estate,  but  would  operate  rather 
as  an  extinction  of  it,  though  that  circumstance  might  have 
been  compensated  by  other  advantages.  Loss  of  marriage 
may,  under  circumstances,  occasion  a  strict  pecuniary  loss  to 
a  woman,  but  it  does  not  necessarily  do  so,  and  unless  it 
be  expressly  stated  on  the  record  by  allegation  the  Court 
cannot  intend  it.  On  the  ground,  therefore,  that  the  present 
allegation  imports  only  a  personal  injury,  to  which  the  ad- 
ministrator is  not  by  law,  nor  is  he  in  fact  shown  to  be, 
privy,  we  are  of  opinion  that,  in  the  absence  of  any  authorities, 
this  administrator  cannot  maintain  this  action. 


Personal  representative  may  recover  in  respect  of  conse- 
quential damage  to  the  estate  caused  thereby. 

BRADSHAW  v.  LANCASHIRE   AND  YORKSHIRE 
RAILWAY  CO.    (1875) 

[L.  E.  10  C.  P.  189  ;  44  L.  J.  C.  P.  148  ;  31  L.  T.  847.] 

A  passenger  was  injured  by  an  accident  and  after  an  interval 
died.  This  action  was  brought  by  his  executrix  for  breach  of 
contract  to  recover  the  damage  to  his  personal  estate  arising 
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during  his  lifetime  from  medical  expenses  and  loss  occasioned 
by  his  inability  to  attend  to  business. 

Held,  she  could  recover. 

GROVE,  J. :  The  action  is  brought  by  the  executrix  of  a 
person  whose  death  was  caused  by  a  railway  accident,  in 
respect  of  damages  occasioned  to  the  testator's  estate.  It  is 
to  be  taken  that  the  estate  was  damaged,  not  consequentially 
upon  the  testator's  death,  but  by  his  inability  to  attend  to  his 
business  in  his  lifetime,  the  direct  and  natural  result  of  the 
injury  he  suffered.  It  is  no  doubt  singular  that  up  to  the 
case  of  Potter  v.  Metropolitan  District  Ey.  Co.  (30  L.  T.  (N.S.) 
765)  no  action  of  this  kind  appears  to  have  ever  been  brought, 
a  circumstance  which  has  been  sometimes  relied  on  as  an 
argument  against  sanctioning  a  new  form  of  action. 

The  Court  of  Exchequer  Chamber,  nevertheless,  held  in  that 
case  that  the  action  would  lie,  and  by  their  decision  we  are 
bound,  unless  the  present  case  is  so  far  distinguishable  as 
to  render  the  same  principle  inapplicable.  I  am  of  opinion 
that  it  is  not,  and  there  is  a  sufficient  ground  of  action  here. 
The  ground  of  action  in  both  cases  is  that  there  has  been  a 
breach  of  a  contract  made  with  the  testator  during  his  lifetime, 
whereby  in  his  lifetime  his  estate  was  injured  by  his  having 
to  pay  medical  and  other  expenses  and  injury  to  his  business, 
the  direct  and  immediate  consequence  of  the  accident. 

Does  the  fact  that,  in  this  case,  besides  the  injury  to  the 
estate,  the  testator's  death  has  likewise  resulted  from  the  breach 
of  contract,  make  any  difference,  or  does  the  fact,  that  pro- 
vision has  been  made  in  such  cases  for  compensation  in  respect 
of  the  death  to  certain  relatives  by  Lord  Campbell's  Act,  take 
away  any  right  of  action  that  the  executrix  would  have  had  but 
for  that  Act  ?  It  does  not  seem  to  me  that  the  Act  has  that  effect, 
either  expressly  or  by  necessary  implication.  The  intention 
of  the  Act  was  to  give  the  personal  representative  a  right  to 
recover  compensation  as  a  trustee  for  children  or  other  relatives. 
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left  in  a  worse  pecuniary  position  by  reason  of  the  injured 
person's  death,  not  to  affect  any  existing  right  belonging  to  the 
personal  estate  in  general.  There  is  no  reason  why  the  statute 
should  interfere  with  any  right  of  action  an  executor  would 
have  had  at  common  law.  In  the  case  of  such  right  of  action 
he  sues  as  legal  owner  of  the  general  personal  estate  which  has 
descended  to  him  in  course  of  law;  under  the  Act  he  sues 
as  trustee  in  respect  of  a  different  right  altogether  on  behalf 
of  particular  persons  designated  in  the  Act.  Another  argument 
for  the  defendants  was,  that  inasmuch  as  the  remedy  for  the 
personal  injury  died  with  the  person,  the  damages  to  the 
estate,  being  consequential  on  the  personal  injury,  died  also. 
I  do  not  at  all  see  that  that  follows  as  a  necessary  or  logical 
consequence.  The  two  sorts  of  damage  are  separable :  the 
one  is  pecuniary  loss  to  the  estate  immediately  and  naturally 
arising  out  of  the  accident ;  the  other  is  personal  to  the  party 
injured,  and  as  such  dies  with  the  person.  I  do  not  see  that 
there  is  any  valid  distinction  between  this  case  and  that  of 
Potter  v.  Metropolitan  District  Railway  Co.  (ante),  or  why  the 
damage  to  the  estate,  that  would  clearly  be  recoverable  if  the 
injured  party  lived,  should  be  the  less  recoverable  because  of 
his  death.  For  these  reasons,  I  am  of  opinion  that  the  action 
is  maintainable.  "With  regard  to  the  distinction  between  the 
two  classes  of  damages,  it  was  contended  that  the  damages 
in  respect  of  the  testator's  inability  to  attend  to  business  were 
too  remote  within  the  rule  in  Hadley  v.  Baxendale  (9  Ex.  341 ; 
23  L.  J.  Ex.  179).  The  decision  there  was,  that  the  defendants 
in  an  action  of  contract  are  only  to  be  liable  to  the  natural 
consequences  flowing  directly  from  their  breach  of  contract, 
or  which  may  be  taken  to  have  been  contemplated  by  the 
parties.  It  would  be  impossible  to  carry  on  the  affairs 
of  life  if  a  contracting  party  were  liable  in  respect  of  extra- 
ordinary and  unknown  sources  of  damage,  a  liability  for  which 
the  consideration  given  might  be  wholly  inadequate.  Thia 
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doctrine  might  be  applied  more  plausibly  if  it  were  sought 
to  recover  consequential  damages  to  the  estate  arising  from 
the  death,  but  what  is  here  sought  to  be  recovered  is  the 
immediate  injury  to  the  estate  caused  in  the  testator's  lifetime 
by  his  incapacity  to  attend  to  business,  the  direct  result  of  the 
accident.  Such  damages  may  well  be  considered  as  being 
within  the  contemplation  of  the  defendants  when  they  entered 
into  the  contract.  I  therefore  think  that  both  sorts  of  damages 
are  recoverable,  and  that  this  rule  must  be  discharged. 
DENMAN,  J. :  I  am  of  the  same  opinion. 

Rule  discharged. 


The  personal  representative  is  not  liable  for  breach  of  promise 
of  marriage  by  deceased  save  in  respect  of  actual  loss  to 
the  temporal  estate  of  the  other  party. 

FINLAY  v.  CHIRNEY.     (1888) 
[57  L.  J.  Q.  B.  247  ;  L.  B.  20  Q.  B.  D.  494 ;  58  L.  T.  664 ; 

52  J.  P.  324.] 

The  defendants  were  the  executors  of  one  G.  B.  Chirney, 
and  were  sued  in  respect  of  a  breach  of  promise  of  marriage 
committed  by  their  testator  during  his  life. 

Lord  ESHER,  M.R. :  Three  questions  present  themselves  for 
our  consideration;  first,  whether  the  action  will  lie  without 
special  damage;  secondly,  whether  it  will  lie  with  special 
damage;  and  thirdly,  whether  if  special  damage  be  proved 
the  action  will  lie  only  for  the  amount  of  such  special  damage 
or  whether  it  will  lie  for  all  the  damages  ordinarily  given  in 
actions  for  breach  of  promise  of  marriage.  All  these  three 
formulas  are  of  great  importance. 

Upon  the  first  question  I  entertain  no  doubt  whatever,  the 
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authority  of  English  law  is  overwhelming  to  the  effect  that  no 
action  for  breach  of  promise  of  marriage  can  be  brought  by 
executors  or  will  lie  against  them. 

But  in  the  only  English  case  on  the  subject,  that  of  Chamber- 
lain v.  Williamson  (2  M.  &  S.  408),  there  is  an  exception  sug* 
gested  to  this  rule  which  is  expressed  in  the  words  "  except 
there  be  special  damage,"  and  on  looking  at  the  American 
cases  I  find  that  they  say  the  same  thing.  I  know,  however, 
of  no  case  in  which  special  damage  has  been  laid  and  the  action 
has  been  maintained,  and  there  is  no  authority  to  enable  us 
to  decide  how  such  a  case  should  be  dealt  with.  Indeed  I 
have  grave  doubts  whether  it  would  not  be  the  wisest  course 
to  say  that  even  with  special  damage  the  action  will  not  lie, 
but  I  am  not  prepared  upon  the  authorities  to  go  that  length. 
I  entertain  no  doubt  whatever  that,  even  if  the  action  will 
lie  upon  proof  of  special  damage,  it  must  be  confined  to  a  claim 
for  the  special  damage  only,  and  that  a  claim  for  general 
damages,  which  would  be  recoverable  from  the  defendant  in 
his  lifetime,  must  be  struck  out.  Therefore  the  damage  to 
be  considered  must  be  a  damage  affecting  the  property  of  the 
plaintiff  and  for  that  only  can  the  action  be  brought. 

BOWEN,  L.J. :  The  judgment  which  I  am  about  to  read  is 
that  of  my  Brother  Fry  and  myself.  The  maxim  "Actio 
personalis  moritur  cum  persona  "  is  one  of  some  antiquity, 
but  its  origin  is  obscure  and  post  classical.  Unless,  indeed, 
some  very  restricted  sense  is  affixed  to  the  word  "  personalis," 
it  is  by  no  means  true  at  the  present  day  that  a  personal 
action  always  dies  with  the  person.  Upon  the  other  hand, 
if  the  meaning  of  the  maxim  is  to  be  limited  it  is  difficult 
to  reconcile  its  phraseology  with  the  ordinary  classifications 
of  ancient  English  law.  Remedies  for  wrongful  acts,  according 
to  the  present  law,  can  only  be  pursued  against  the  estate 
of  a  deceased  person  when  property  or  the  proceeds  or  value 
of  property  belonging  to  another  have  been  appropriated  by 
L.C.  2  D 
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the  deceased  person  and  added  to  his  own  estate  or  moneys ; 
Phillips  v.  Homfray  (24  Ch.  D.  439,  at  p.  454).  On  the  other 
side  of  the  line  lie  actions  founded  on  any  contract  express 
or  implied,  "  or  any  other  duty  to  be  performed."  The 
question  we  have  to  decide  to-day  relates  to  a  class  of  action 
which,  though  in  its  form  and  substance  contractual,  differs 
from  other  forms  of  actions  ex  contract  u  in  permitting  damages 
to  be  given  as  for  a  wrong.  This  double  aspect  of  an  action 
for  breach  of  promise  creates  the  perplexity  in  the  present 
instance.  On  which  side  of  the  line  is  to  fall  an  action  which 
is  based  on  the  hypothesis  of  a  broken  contract,  yet  is  attended 
with  some  of  the  special  consequences  of  a  personal  wrong, 
and  in  which  damages  may  be  given  of  a  vindictive  and 
uncertain  kind,  not  merely  to  repay  the  plaintiff  for  temporal 
loss,  but  to  punish  the  defendant  in  an  exemplary  manner  ? 
How  far  is  such  an  action  within,  how  far  without,  the  maxim 
"  Actio  personalis  moritur  cum  persona  "  ?  The  problem  is 
one  which  in  the  nature  of  things  is  of  later  date  than  the 
year-books.  Before  the  Reformation  no  action  for  breach  of 
promise  could  be  maintained,  for  marriage  was  a  matter  of 
spiritual  jurisdiction.  It  was  not  till  the  middle  of  the  seven- 
teenth century  that  marriage  was  recognised  by  our  law  as 
a  temporal  benefit  and  a  breach  of  promise  of  marriage  as 
cognisable  by  the  temporal  Courts.  But  the  decision  in 
Chamberlain  v.  Williamson  (2  M.  &  S.  408)  shows,  at  all  events, 
that  the  Courts  of  this  country  will,  even  although  an  action 
for  breach  of  promise  be  an  action  arising  out  of  contract, 
apply  the  general  principles  of  the  maxim  "  actio  personalis  " 
to  so  much  of  the  damages  as  are  a  remedy  for  mere  personal 
wrong,  and  will  allow  so  much  of  the  remedy  to  survive  as 
seems  to  belong  to  the  ordinary  category  of  actions  ex  con- 
tractu.  It  would  seem  to  follow  that  with  the  death  of  the 
promiser  all  claim  to  damages  of  an  exemplary  or  sentimental 
kind  ought  to  cease,  and  that  such  damages  only  ought  to  be 
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left  as  represent  compensation  for  a  temporal  and  measurable 
loss  flowing  directly  from  the  breach  or  within  the  contempla- 
tion of  both  parties  at  the  date  of  the  promise,  and  that  in  an 
action  against  executors  such  a  temporal  loss,  if  it  is  alleged, 
must  be  tested  according  to  the  ordinary  rules  as  to  remoteness 
as  applied  to  the  special  facts  of  the  case.  The  only  items 
which  are  entitled  even  to  plausible  consideration  are  two — 
first,  the  expense  to  which  the  plaintiff  was  put  in  maintaining 
herself  as  a,  feme  xole  subsequently  to  the  breach ;  and  secondly, 
the  amount  expended  by  the  plaintiff  in  the  purchase  of  under- 
clothing, etc.,  in  preparation  for  her  marriage.  The  plaintiffs 
expense  in  maintaining  herself  after  she  was  forsaken  clearly 
cannot  be  recovered.  With  respect  to  the  claim  for  under- 
clothing, etc.,  it  is  sufficient  to  say  that  the  materials 
furnished  by  the  plaintiffs  affidavit  do  not  show  that  such 
purchase  was  made  under  circumstances  which  would  bring  the 
expenditure  within  the  head  of  damages  flowing  directly  from 
the  alleged  breach  of  contract  or  within  the  contemplation 
of  the  parties  at  the  time.  We  do  not  desire  to  intimate  any 
opinion  that  expenditure  in  respect  of  a  marriage  trousseau 
or  other  marriage  preparation  must  necessarily  be  too  remote 
to  be  recovered  against  executors  in  an  action  for  breach  of 
promise  of  marriage — the  matter  must  in  each  case  depend 
upon  the  circumstances  of  the  case — but  though  invited  to  do 
so  the  plaintiff  has  not  given  us  the  means  of  seeing  that  this 
particular  head  of  damage  can  be  sustained  by  evidence,  or 
what  case  she  has  for  asking  for  an  amendment  to  be  made 
in  the  statement  of  claim  which  would  include  it. 

Judgment  for  the  defendants. 
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The  contract  may  itself  give  one  or  both  parties  power  to 
determine  the  contract  under  given  conditions. 

HEAD  v.  TATTERSALL.    (1871) 
[41  L.  J.  Ex.  4 ;  L.  E.  7  Ex.  7 ;  25  L.  T.  631.] 

Action  brought  to  recover  back  the  price  of  a  horse  bought 
by  the  plaintiff  on  Monday,  13th  March,  under  a  special 
contract.  The  horse  was  warranted  to  have  been  hunted  with 
the  Bicester  and  Duke  of  Grafton's  hounds  ;  and  the  contract 
also  contained  a  condition  that  in  case  it  did  not  answer  the 
description  it  was  to  be  returned  before  five  o'clock  on  the 
Wednesday  following,  "  otherwise  the  purchaser  should  be 
obliged  to  keep  the  lot  with  all  faults." 

The  horse  had  not  been  hunted  with  the  Bicester  hounds. 
Whilst  in  plaintiff's  possession,  without  any  neglect  or  default 
on  his  part,  it  met  with  an  accident  which  depreciated  its 
value.  He  returned  it  before  the  Wednesday,  and  brought 
this  action  to  recover  the  price  he  had  paid  for  it. 

KELLY,  C.B. :  Two  objections  were  raised  to  the  plaintiff's 
right  of  return.  First,  it  is  said  that  he  had  notice  before 
he  removed  the  horse  from  the  defendant's  premises  that  the 
warranty  had  not  been  complied  with;  and,  although  the 
exact  character  of  the  communication  made  to  the  plaintiff  is 
doubtful,  there  is  evidence  he  had  learnt,  before  removing  the 
animal,  that  it  had  never  been  hunted  with  the  Bicester 
hounds.  I  do  not  think,  however,  that  this  bound  the  plaintiff 
ts  return  it  immediately.  Under  his  contract  he  had  till  the 
Wednesday  evening  to  consider  whether  he  would  keep  it  or 
not,  to  make  further  inquiries,  if  he  thought  fit,  as  to  the  truth 
of  what  he  had  heard,  and  to  come  to  a  final  decision.  Then, 
secondly,  it  is  said,  that  assuming  his  right  to  return  remained, 
he  could  only  exercise  it  if  the  horse  continued  in  the  same 
condition  as  at  the  time  of  sale,  and  that  inasmuch  as  the 
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horse  was  injured  between  that  time  and  the  Wednesday  the 
right  was  lost.  To  support  this  proposition  several  cases  were 
cited  which  establish  the  unquestionable  proposition  that,  as 
a  general  rule,  no  contract  can  be  rescinded  unless  the  parties 
can  be  replaced  exactly  in  their  original  position.  But  these 
cases  do  not  apply  to  a  contract  expressly  stipulating  for  a 
right  of  return  for  a  certain  time,  and  on  specified  grounds. 

BRAMWELL,  B. :  I  am  of  the  same  opinion.  It  is  said  the 
right  to  return  was  lost,  because  the  rule  is  that  a  buyer 
cannot  return  a  specific  chattel  except  it  be  in  the  same  state 
as  when  it  was  bought.  That  is  quite  true  as  a  general 
proposition,  but  in  such  a  case  as  the  present  the  rule  must, 
in  my  opinion,  be  qualified  thus : — The  buyer  must  return  the 
horse  in  the  same  condition  as  when  he  bought  it,  but  subject 
to  any  of  those  incidents  to  which  the  horse  may  be  liable, 
either  from  its  inherent  nature,  or  in  the  course  of  the  exercise 
by  the  buyer  of  those  rights  which  the  contract  gave.  For 
example,  suppose  the  horse,  whilst  standing  in  the  stable, 
strained  itself  or  injured  a  limb,  that  would  not  affect  the  right 
of  return,  although  the  horse  would  no  longer  be  exactly  in 
the  same  condition  as  before.  So  here,  where,  without  the 
plaintiff's  default,  but  while  he  was  doing  with  the  horse  what 
he  had  a  right  to  do  under  his  contract,  the  horse  was  injured, 
I  do  not  think  the  right  to  return  it  was  lost. 

CLEASBY,  -L,  agreed.  As  a  general  rule,  damage  from  the 
depreciation  of  a  chattel  ought  to  fall  on  the  person  who  is 
the  owner  of  it.  Now,  here  the  effect  of  the  contract  was  to 
vest  the  property  in  the  buyer  subject  to  a  right  of  rescission 
in  a  particular  event  when  it  would  revest  in  the  seller.  I 
think  in  such  a  case  that  the  person  who  is  eventually  entitled 
to  the  property  in  the  chattel  ought  to  bear  any  loss  arising 
from  any  depreciation  in  its  value  caused  by  an  accident  for 
which  nobody  is  in  fault.  Here  the  defendant  is  the  person 
in  whom  the  property  is  revested,  and  he  must  therefore  bear 
the  loss. 
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Or  it  may  provide  that  liability  shall  cease  under  certain 
conditions  (e.g.  excepted  risks  in  a  charterparty — Act 
of  God). 

NUGENT  r.  SMITH.     (1876) 

[34  L.  T.  827 ;  3  Asp.  M.  C.  198 ;  45  L.  J.  C.  P.  697 ; 
1  C.  P.  D.  423.] 

This  was  an  appeal  from  a  decision  of  the  Common  Pleas 
Division  in  favour  of  the  plaintiffs.  The  facts  are  stated  in 
the  judgment. 

COCKBURN,  C. J. :  This  case  involves  a  question  of  consider- 
able importance  as  regards  the  law  relating  to  carriers  by  sea ; 
but  the  facts  are  few  and  simple.  The  plaintiff  being  the 
owner  of  two  horses,  and  having  occasion  to  send  them  from 
London  to  Aberdeen,  shipped  them  on  board  a  steamship 
belonging  to  the  company  of  which  the  defendant  is  the  repre- 
sentative, plying  regularly  as  a  general  ship  between  the  two 
ports.  The  horses  were  shipped  without  any  bill  of  lading. 
In  the  course  of  the  voyage  a  storm  of  more  than  ordinary 
violence  arose;  and  partly  from  the  rolling  of  the  vessel  in 
the  heavy  sea,  partly  from  struggling  caused  by  excessive 
fright,  one  of  the  animals,  a  mare,  received  injuries  from  which 
she  died.  It  is  to  recover  damages  in  respect  of  her  loss  that 
this  action  is  brought. 

The  jury,  in  answer  to  a  question  specifically  put  to  them, 
have  expressly  negatived  any  want  of  due  care  on  the  part 
of  the  defendant,  either  in  taking  proper  measures  beforehand 
to  protect  the  horses  from  the  effect  of  tempestuous  weather, 
or  in  doing  all  that  could  be  done  to  save  them  from  the 
consequences  of  it  after  it  had  come  on.  A  further  question 
put  to  the  jury  was  whether  there  was  any  known  means, 
though  not  ordinarily  used  in  the  conveyance  of  horses  by 
people  of  ordinary  care  and  skill,  by  which  the  defendant 
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could  have  prevented  the  injury  to  the  mare,  but  to  this 
question  the  jury  returned  no  answer. 

The  question  is  whether  on  this  state  of  facts  the  ship- 
owners are  liable. 

For  the  defendant  it  was  insisted  that  the  storm  which 
was  the  primary  and  in  a  partial  degree  the  proximate  cause  of 
the  loss,  must  be  taken  to  have  been  an  "  act  of  God  "  within 
the  legal  meaning  of  that  term,  so  as,  all  due  care  having 
been  taken  to  convey  the  mare  safely,  to  afford  immunity 
to  the  defendant  as  carrier  from  liability  in  respect  of  the 
loss  complained  of.  And  the  question  to  be  determined  is 
whether  this  contention  is  well  founded.  [His  lordship  then 
dealt  with  the  question  of  general  liability  of  the  owner  of 
a  ship  for  loss  or  damage  to  cargo,  and  then  continued  as 
follows :] 

I  cannot,  therefore,  concur  in  the  opinion  expressed  in  the 
judgment  delivered  by  Mr.  Justice  Brett,  that  by  the  law  of 
England  all  carriers  by  sea  are  subject  to  the  liability  which 
by  that  law  undoubtedly  attaches  to  the  common  carrier 
whether  by  sea  or  by  land. 

But  there  being  no  doubt  that  in  the  case  before  us  the 
shipowner  was  a  common  carrier,  we  have  now  to  deal  with  the 
question  on  which  the  decision  really  turns,  namely,  whether 
the  loss  was  occasioned  by  what  can  properly  be  called  the 
"  act  of  God." 

The  definition  which  is  given  by  Mr.  Justice  Brett  of  what  is 
termed  in  our  law  "  the  act  of  God,"  is  that  it  must  be  such  a 
direct  and  violent  and  sudden  and  irresistible  act  of  nature,  as 
could  not  by  any  amount  of  ability  have  been  foreseen,  or,  if  fore- 
seen, could  not  by  any  amount  of  human  care  and  skill  have  been 
resisted.  The  judgment  then  proceeds :  "  We  cannot  say,  not- 
withstanding the  inability  of  the  jury  to  agree  to  an  answer  to 
the  fifth  question  left  to  them,  that  the  defendant  has  in  this  case 
satisfied  the  burden  of  proof  cast  upon  him,  so  as  to  bring 
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himself  clearly  within  the  definition.  It  seems  to  me  impossible 
to  say  that  no  human  ability  could  foresee  the  reasonable  pro- 
bability of  the  happening  of  rough  weather  on  the  voyage,  and 
that  a  horse  at  sea  might  be  frightened  by  it,  or  that  no  human 
ability  could  prevent  injury  to  a  frightened  horse  in  such 
weather  as  occurred." 

The  exposition  here  given  appears  to  me  far  too  wide  as 
regards  the  degree  of  care  required  of  the  shipowner,  and  as 
exacting  more  than  can  properly  be  expected  of  him. 

It  is  somewhat  remarkable  that  previously  to  the  present 
case  no  judicial  exposition  has  occurred  of  the  meaning  of  the 
term  "  act  of  God,"  as  regards  the  degree  of  care  to  be  applied 
by  the  carrier,  in  order  to  entitle  himself  to  the  benefit  of  its 
protection.  We  must  endeavour  to  lay  down  an  intelligible 
rule. 

That  a  storm  at  sea  is  included  in  the  term  "  act  of  God  " 
can  admit  of  no  doubt  whatever.  Storm  and  tempest  have 
always  been  mentioned,  in  dealing  with  this  subject,  as 
among  the  instances  of  vis  major,  coming  under  the  denomina- 
tion of  "  act  of  God."  But  it  is  equally  true,  as  has  been 
already  pointed  out,  that  it  is  not  under  all  circumstances  that 
inevitable  accident  arising  from  the  so-called  "  act  of  God," 
will  any  more  than  inevitable  accident  in  general  by  the  Roman 
and  Continental  law  afford  immunity  to  the  carrier.  This  must 
depend  on  his  ability  to  avert  the  effects  of  the  ris  major, 
and  the  degree  of  diligence  which  he  is  bound  to  apply  to  that 
end. 

It  is  at  once  obvious,  as  was  pointed  out  by  Lord  Mansfield 
in  Forward  v.  Pittard  (1  Term.  Rep.  27),  that  all  causes  of 
inevitable  accident,  casus  fortuitus,  may  be  divided  into  two 
classes,  those  which  are  occasioned  by  the  elementary  forces 
of  nature,  unconnected  with  the  agency  of  man,  or  other  cause, 
and  those  which  have  their  origin  either  in  the  whole  or  in 
part  in  the  agency  of  man,  whether  in  acts  of  commission 
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or  omission,  of  nonfeasance  or  of  misfeasance,  or  in  any  other 
cause  independent  of  the  agency  of  natural  forces. 

It  is  obvious  that  it  would  be  altogether  incongruous  to 
apply  the  term  "  act  of  God  "  to  the  latter  class  of  inevitable 
accident.  It  is  equally  clear  that  storm  and  tempest  belong 
to  the  class  to  which  the  term  "  act  of  God  "  is  properly 
applicable. 

On  the  other  hand,  it  must  be  admitted  that  it  is  not  because 
an  accident  is  occasioned  by  the  agency  of  nature,  and  therefore 
by  what  may  be  termed  the  "  act  of  God,"  that  it  necessarily 
follows  that  the  carrier  is  entitled  to  immunity.  The  rain  which 
fertilises  the  earth,  and  the  wind  which  enables  the  ship  to 
navigate  the  ocean,  are  as  much  within  the  term  "  act  of  God  " 
as  the  rainfall  which  causes  a  river  to  burst  its  banks  and 
carry  destruction  over  a  whole  district,  or  the  cyclone  that 
drives  a  ship  against  a  rock  or  sends  it  to  the  bottom.  Yet  the 
carrier,  who  by  the  rule  is  entitled  to  protection  in  the  latter 
case,  would  clearly  not  be  able  to  claim  it  in  case  of  damage 
occurring  in  the  former.  For,  here  another  principle  comes 
into  play.  The  carrier  is  bound  to  do  his  utmost  to  protect 
goods  committed  to  his  charge  from  loss  or  damage,  and  if 
he  fails  herein,  becomes  liable  from  the  nature  of  his  contract. 
In  the  one  case  he  can  protect  the  goods  by  proper  care,  in  the 
other  it  is  beyond  his  power  to  do  so.  If  by  his  default  in 
omitting  to  take  the  necessary  care,  loss  or  damage  ensues,  he 
remains  responsible,  though  the  so-called  "  act  of  God  "  may 
have  been  the  immediate  cause  of  the  mischief.  If  the  ship 
is  unseaworthy,  and  hence  perishes  from  the  storm  which  it 
otherwise  would  have  weathered;  if  the  carrier  by  undue 
deviation  or  delay,  exposes  himself  to  the  danger  which  he 
otherwise  would  have  avoided ;  or  if  by  his  rashness  he 
unnecessarily  encounters  it,  as  by  putting  to  sea  in  a  raging 
storm,  the  loss  cannot  be  said  to  be  due  to  the  "  act  of  God  " 
alone,  and  the  carrier  cannot  have  the  benefit  of  the  exception. 
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This  being  granted,  the  question  arises  as  to  the  degree  of  care 
which  is  to  be  required  of  him  to  protect  him  from  liability 
in  respect  of  loss  arising  from  the  "  act  of  God."  Not  only, 
as  has  been  observed,  has  there  been  no  judicial  exposition 
of  the  meaning  of  the  term  "  act  of  God,"  as  regards  the  degree 
of  care  to  be  applied  by  the  carrier  in  order  to  entitle  himself 
to  its  protection,  but  the  text  writers,  both  English  and 
American,  are  for  the  most  part  silent  on  the  subject,  and 
afford  little  or  no  assistance. 

[His  Lordship  having  referred  to  the  opinion  of  Story  in  his 
book  on  Bailments,  continued :] 

In  my  opinion  this  is  the  true  view  of  the  matter,  and  what 
Story  here  says  of  perils  of  the  sea  applies,  I  think,  equally  to 
the  perils  of  the  sea  coming  within  the  designation  of  "  acts  of 
God."  In  other  words,  that  all  that  can  be  required  of  the 
carrier  is,  that  he  shall  do  all  that  is  reasonably  and  practically 
possible  to  ensure  the  safety  of  the  goods.  If  he  uses  all  the 
known  means  to  which  prudent  and  experienced  travellers 
ordinarily  have  recourse,  he  does  all  that  can  be  reasonably 
required  of  him,  and  if,  under  such  circumstances,  he  is  over- 
powered by  storms  or  other  natural  agency,  he  is  within  the 
rule  which  gives  immunity  from  the  effects  of  such  vis  major 
as  the  "  act  of  God."  I  do  not  think  that  because  some 
one  may  have  discovered  some  more  efficient  method  of 
securing  the  goods,  which  has  not  become  generally  known, 
or  because  it  cannot  be  proved  that  if  the  skill  and  in- 
genuity of  engineers  or  others  were  directed  to  the  subject, 
something  more  efficient  might  not  be  produced,  that  the 
carrier  can  be  made  liable.  I  find  no  authority  for  saying  that 
the  vis  major  must  be  such  as  "no  amount  of  human  care 
or  skill  could  have  resisted,"  or  the  injury  such  as  "no  human 
ability  could  have  prevented,"  and  I  think  this  construction  of 
the  rule  erroneous. 

That   the   defendants   here   took   all   the  care   that   could 
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reasonably  be  required  of  them  to  ensure  the  safety  of  the 
mare,  is,  I  think,  involved  in  the  finding  of  the  jury,  directly 
negativing  negligence,  and  I  think  that  it  was  not  incum- 
bent on  the  defendants  to  establish  more  than  is  implied  by 
that  finding. 

The  matter  becomes,  however,  somewhat  complicated  from 
the  fact  that  the  jury  have  found  that  the  death  of  the  mare 
is  to  be  ascribed  to  injuries  caused  partly  by  the  rolling  of  the 
vessel,  partly  by  struggles  of  the  animal  occasioned  by  fright, 
leaving  it  doubtful  whether  the  fright  was  the  natural  effect 
of  the  storm,  or  whether  it  arose  from  an  unusual  degree  of 
timidity  peculiar  to  the  animal,  and  in  excess  of  what  would 
generally  be  displayed  by  horses.  But  the  plaintiff  is  in  this 
dilemma — if  the  fright  which  led  to  the  struggling  of  the  mare 
was  in  excess  of  what  is  usual  in  horses  on  ship-board  in  a 
storm,  then  the  rule  applies  that  the  carrier  is  not  liable  where 
the  thing  carried  perishes,  or  sustains  damage,  without  any 
fault  of  his,  by  reason  of  some  quality  inherent  in  its  nature, 
and  which  it  was  not  possible  for  him  to  guard  against.  If,  on 
the  other  hand,  the  fright  was  the  natural  effect  of  the  storm 
and  the  agitation  of  the  ship,  then  it  was  the  immediate  con- 
sequence of  the  storm;  and  the  injuries  occasioned  by  the 
fright  are  sufficiently  closely  connected  with  the  storm — in 
other  words,  with  the  act  of  God — to  afford  protection  to  the 
carrier.  If  the  disaster  is  the  result  of  a  combination  of  causes 
for  neither  of  which  the  carrier  was  responsible,  he  cannot 
be  made  liable  any  more  than  if  it  had  resulted  from  either  of 
them  alone. 

For  these  reasons  I  am  of  opinion  that  the  judgment  of  the 
Court  below  must  be  reversed,  and  judgment  entered  for  the 
defendant. 

JAMES,  L.J. :  I  am  of  the  same  opinion.  To  say  that  a 
common  carrier  is  not  liable  for  the  act  of  God  is  merely  a 
short  way  of  expressing  this  proposition :  A  common  carrier 
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is  not  liable  for  any  accident  as  to  which  he  can  show  that 
it  was  due  to  natural  causes,  directly  and  exclusively,  without 
human  intervention,  and  that  it  could  not  have  been  prevented 
by  any  amount  of  foresight,  pains  and  care  reasonably  to  be 
expected  from  him. 

In  this  case  the  defendant  has,  in  my  opinion,  made  this  out. 

MELLISH,  L.  J. :  The  principle  seems  to  me  to  be  that  a  carrier 
does  not  ensure  against  acts  of  nature,  and  does  not  ensure 
against  defects  in  the  thing  carried  itself ;  but  in  order  to  make 
out  a  defence,  the  carrier  must  be  able  to  prove  that  either  cause, 
taken  separately,  or  both  taken  together,  formed  the  sole  and 
direct  and  irresistible  cause  of  the  loss.  I  think,  however,  that, 
in  order  to  prove  that  the  cause  of  the  loss  was  irresistible,  it 
is  not  necessary  to  prove  that  it  was  absolutely  impossible  for 
the  carrier  to  prevent  it,  but  that  it  is  sufficient  to  prove  that, 
by  no  reasonable  precaution,  under  the  circumstances,  could  it 
have  been  prevented. 

MELLOK,  J.,  and  CLEASBY,  B.,  agreed  that  the  judgment 
should  be  reversed. 


Discharge  by  lapse  of  time.  Statute  of  Limitation — 
"  Acknowledgment  in  writing"  must  amount  to  an  im- 
plied promise  to  pay. 

COOPER  v.  KENDALL.    (1909) 

[78  L.  J.  K.  B.  580  ;  (1909)  1  K.  B.  405  ;  100  L.  T.  251 ; 
53  S.  J.  243.] 

An  action  to  recover  the  amount  due  on  a  bill  of  exchange 
at  three  months  dated  January  28,  1901,  and  dishonoured, 
was  commenced  on  April  28,  1908.  The  defendant  set  up 
the  Statute  of  Limitations.  The  plaintiff  relied  upon  two  letters 
written  by  the  defendant  as  taking  the  case  out  of  the  statute. 
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The  first,  dated  February  3,  1903,  was  addressed  to  the  plain- 
tiff :  "  I  am  sorry  I  cannot  enclose  cheque.  ...  I  trust,  how- 
ever, that  it  will  not  be  very  much  longer  before  I  can  do  so." 
The  second  letter,  dated  April  24,  1908,  was  written  to  the 
plaintiff's  solicitors  in  reply  to  a  formal  demand  by  them  for 
payment :  "  I  admit  I  owe  your  client,  Mr.  Samuel  Cooper, 
the  sum  of  £210  5s.,  but  I  cannot  meet  this  liability  at  the 
moment,  although  I  hope  to  call  upon  you  within  fourteen 
days  to  make  a  definite  proposal  for  repayment  of  that  amount 
with  interest  from  date  of  loan." 

Darling,  J.,  basing  his  decision  upon  Chasemore  v.  Turner 
([1875]  45  L.  J.  Q.  B.  66,  72 ;  L.  E.  10  Q.  B.  500,  517),  held 
that  there  was  no  sufficient  acknowledgment  in  the  letters  to- 
prevent  the  operation  of  the  statute,  and  gave  judgment  for  the 
defendant. 

The  plaintiff  appealed. 

COZENS-HAEDY,  M.R.  :  In  this  case  I  am  unable  to  assent  to- 
the  view  taken  by  Mr.  Justice  Darling  as  to  the  effect  and  con- 
struction of  two  letters  signed  by  the  defendant,  which  the 
plaintiff  alleges  take  the  case  out  of  the  Statute  of  Limitations. 
The  law  does  not  appear  to  me  to  be  open  to  much  question. 
[His  Lordship  then  referred  to  previous  cases,  and  continued :] 
Two  letters  are  relied  upon  by  the  plaintiff.  The  first  is  the 
letter  of  February  3, 1903,  which  is  written  by  the  defendant  to 
the  plaintiff.  It  is  quite  true  it  does  not  in  terms  apply  to  this 
debt — but  counsel  for  the  respondent,  with  his  usual  fairness, 
admitted  that  it  did  so  apply — so  that  the  first  sentence  reads, 
"  I  am  sorry  I  cannot  enclose  cheque  in  payment  of  this  debt." 
That  is  all.  It  does  not  say,  "  I  am  unable  to  pay  the  debt," 
though  I  do  not  think  that  that  would  be  really  sufficient. 
Then  the  letter  goes  on :  "  I  trust,  however,  that  it  will  not  be 
very  much  longer  before  I  can  do  so.  I  have  been  going- 
through  a  hard  time  of  it  since  I  last  saw  you;  but  begin 
to  see  '  daylight '  and  hope  that  this  time  I  shall  not  be 
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disappointed.  I,  indeed,  regret  the  long  delay  that  has 
occurred." 

That  was  followed  in  April,  1908,  by  a  formal  demand  for 
payment  by  the  solicitors  of  the  plaintiff,  and  this  is  the  reply : 
"  In  reply  to  your  letter  of  22nd  inst.  I  admit  I  owe  your  client 
Mr.  Samuel  Cooper  the  sum  of  £210  5s."— it  is  impossible  to 
have  a  more  clear  and  absolute  acknowledgment  than  that — 
"  but  I  cannot  meet  this  liability  at  the  moment,  although 
I  hope  to  call  upon  you  within  fourteen  days  to  make  a  definite 
proposal  for  repayment  of  that  amount  with  interest  from  date 
of  loan."  I  ask  myself,  Is  there  in  these  letters  or  in  either  of 
them  anything  sufficient  to  rebut  or  negative  the  implied 
promise  to  pay  which  arises  from  the  unconditional  acknow- 
ledgment ?  With  great  respect  to  the  learned  Judge,  I  think 
not.  Upon  the  construction  of  these  letters,  it  appears  to  me 
that  there  is  an  unconditional  acknowledgment  by  the  debtor, 
coupled,  however,  with  the  expression  of  a  hope  that  the 
creditor  will  give  him  time  to  pay.  That,  in  my  opinion,  is 
not  sufficient  to  rebut  the  promise  to  pay  implied  in  the  uncon- 
ditional acknowledgment.  I  think  that  this  appeal  must  be 
allowed,  and  that  judgment  must  be  given  for  the  plaintiff  for 
the  amount  claimed,  with  costs  here  and  below. 

BUCKLEY,  L.J. :  I  have  to  look  at  that  which  the  defendant 
has  signed  to  see  whether  there  exists  in  writing  either  (a)  an 
acknowledgment  from  which  the  law  infers  a  promise,  or  (/>)  a 
promise  to  pay.  In  either  case  the  effect  is  not  to  revive  the 
old  debt,  but  to  create  a  new  cause  of  action.  It  contains 
an  express  admission  of  the  debtor's  liability.  If  there  were 
nothing  more,  there  would  flow  from  that  as  matter  of  law 
an  implied  promise  to  pay.  But  I  must  look  further  to 
see  whether  the  letter  contains  anything  which  negatives  the 
existence  of  that  implied  promise  to  pay,  or  makes  it  either 
a  conditional  or  a  limited  promise  to  pay. 

As  to  what  follows,  I  think  that  the  observations  of  Mr. 
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Baron  Bramwell  in  Sidwell  v.  Mason  (26  L.  J.  Ex.  407  ;  2  H. 
&  M.  306,  310)  are  strictly  appropriate ;  the  hope  expressed  is 
not  inconsistent  with  a  promise  to  pay  immediately.  It  is 
said  that,  because  the  debtor  says  "I  cannot  meet  this 
liability  at  the  moment,"  there  is  a  refusal  to  pay.  I  do  not 
so  construe  the  letter.  It  appears  to  me  to  be  a  request 
for  time.  It  is  a  statement,  not  that  the  debtor  cannot  or 
will  not  pay,  but  that  his  affairs  are  in  such  a  condition  that 
he  cannot  immediately  pay,  and  therefore  he  asks  for  time.  I 
think  that  this  letter  is  a  sufficient  acknowledgment  to  prevent 
the  statute  from  running. 

Appeal  allowed. 


A  repudiation  of  the  contract  (i.e.  an  absolute  refusal  to 
perform  or  abide  by  if)  entitles  the  other  party  to  treat 
the  contract  as  discharged. 

}Vhat  is  a  repudiation  ? 

MERSEY  STEEL  AND   IRON   CO.  v.  NAYLOR. 

(1884) 

[53  L.  J.  Q.  B.  497 ;  51  L.  T.  637 ;  9  A.  C.  434.] 

The  respondents  bought  from  the  appellant  company  5000 
tons  of  steel  to  be  delivered  1000  tons  monthly,  commencing 
January,  1881,  payment  to  be  made  within  three  days  after 
receipt  of  shipping  documents.  In  January  the  company 
delivered  part  only  of  that  month's  instalment,  and  in  the 
beginning  of  February  made  a  further  delivery.  On  Febru- 
ary 2,  shortly  before  payment  for  these  deliveries  became  due, 
a  petition  was  presented  to  wind  up  the  company.  The 
respondents  bond  fide,  under  the  erroneous  advice  of  their 
solicitor  that  they  could  not  without  leave  of  the  Court  safely 
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pay  pending  the  petition,  objected  to  make  the  payment  then 
due  unless  the  company  obtained  the  sanction  of  the  Court, 
which  they  asked  the  company  to  obtain.  On  10th  February 
the  company  informed  the  respondents  that  they  should  con- 
sider the  refusal  to  pay  as  a  breach  of  contract,  releasing  the 
company  from  any  further  .obligations.  On  15th  February 
an  order  was  made  to  wind  up  the  company  by  the  Court. 
Correspondence  ensued  between  the  respondents  and  the 
liquidator,  in  which  the  respondents  claimed  damages  for 
failure  to  deliver  the  January  instalment,  and  a  right  to 
deduct  those  damages  from  any  payments  then  due,  and  said 
they  always  had  been  and  still  were  ready  to  accept  such 
deliveries  and  make  such  payments  as  ought  to  be  accepted 
and  made  under  the  contract,  subject  to  the  right  of  set  off. 
The  liquidator  made  no  further  deliveries,  and  brought  an 
action  in  the  name  of  the  company  for  the  price  of  the  steel 
delivered.  The  respondents  counterclaimed  for  damages  for 
breaches  of  contract  for  non -deli very. 

The  House  held,  affirming  the  Court  of  Appeal,  that,  upon 
the  true  construction  of  the  contract,  payment  for  a  previous 
delivery  was  not  a  condition  precedent  to  the  right  to  claim 
the  next  delivery,  and  that  the  respondents  had  not,  by  post- 
poning payment  under  erroneous  advice,  acted  so  as  to  show 
an  intention  to  repudiate  the  contract,  or  so  as  to  release  the 
company  from  further  performance,  and  that  the  respondents 
were  entitled  after  the  winding-up  order  was  made  to  set  off 
damages  for  non-delivery  against  payments  due  from  them, 
and  to  counterclaim  for  damages  in  this  action. 

Earl  of  SELBORNE,  L.C. :  I  am  content  to  take  the  rule  as 
stated  by  Lord  Coleridge  in  Freetfi  v.  Barr  (L.  R.  9  C.  P.  208), 
which  is  in  substance,  as  I  understand  it,  that  you  must  look 
at  the  actual  circumstances  of  the  case  in  order  to  see  whether 
the  one  party  to  the  contract  is  relieved  from  its  future  per- 
formance by  the  conduct  of  the  other ;  you  must  examine 
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what  that  conduct  is  so  as  to  see  whether  it  amounts  to  a 
renunciation,  to  an  absolute  refusal  to  perform  the  contract, 
such  as  would  amount  to  a  rescission  if  he  had  the  power  to 
rescind,  and  whether  the  other  party  may  accept  it  as  a  reason 
for  not  performing  his  part ;  and  I  think  that  nothing  more  is 
necessary  in  the  present  case  than  to  look  at  the  conduct  of 
the  parties,  and  see  whether  anything  of  that  kind  has  taken 
place  here.  In  my  judgment,  they  have  not  in  any  portion 
of  the  proceedings  acted  so  as  to  show  an  intention  to  re- 
nounce or  to  repudiate  the  contract,  or  to  fail  in  its  perform- 
ance on  their  part. 

Lord  BLACKBURN  :  I  myself  have  no  doubt  that  Withers  v. 
llcijnolds  (2  B.  &  Ad.  882)  correctly  lays  down  the  law  to  this 
extent,  that  where  there  is  a  contract  which  is  to  be  performed 
in  future,  if  one  of  the  parties  has  said  to  the  other  in  effect, 
"  If  you  go  on  and  perform  your  side  of  the  contract  I  will  not 
perform  mine  "  (in  Withers  v.  Reynolds  it  was,  "  You  may 
bring  your  straw,  but  I  will  not  pay  you  upon  delivery  as  under 
the  contract  I  ought  to  do.  I  will  always  keep  one  bundle  of 
straw  in  hand  so  as  to  have  a  check  upon  you  "),  that  in 
effect  amounts  to  saying,  "  I  will  not  perform  the  contract." 
In  that  case  the  other  party  may  say,  "  You  have  given  me 
distinct  notice  that  you  will  not  perform  the  contract.  I  will 
not  wait  till  you  have  broken  it,  but  I  will  treat  you  as  having 
put  an  end  to  the  contract,  and  if  necessary  I  will  sue  you  for 
damages,  but  at  all  events  I  will  not  go  on  with  the  con- 
tract." Lord  Coleridge  here  thinks  the  facts  were  such  as  to 
bring  the  case  within  that  principle.  I  will  not  at  this  time  of 
day  go  through  them,  but  when  the  facts  are  looked  at  it  is  to 
me  clear  that  that  is  not  so.  So  far  from  the  respondents 
saying  that  when  the  iron  was  brought  in  future  they  would 
not  pay  for  it,  they  were  always  anxious  to  get  it,  and  for  a 
very  good  reason,  that  the  price  had  risen  high  above  the 
contract  price.  There  was  a  statement  that  for  reasons  which 

L.C.  2  E 
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they  thought  sufficient  they  were  not  willing  to  pay  for  the 
iron  at  present ;  and  if  that  statement  had  been  an  absolute 
refusal  to  pay,  saying,  "  Because  we  have  power  to  do  wrong 
we  will  refuse  to  pay  the  money  that  we  ought  to  pay,"  I  will 
not  say  that  it  might  not  have  been  evidence  to  go  to  the  jury 
for  them  to  say  whether  it  would  not  amount  to  a  refusal  to 
go  on  with  the  contract  in  future,  for  a  man  might  reasonably 
so  consider  it.  But  there  was  nothing  of  that  kind  here ;  it 
was  a  bond  fide  statement,  and  a  very  plausible  statement.  I 
will  not  say  more.  I  refrain  from  weighing  its  value  at  this 
moment ;  but,  as  I  have  said  before,  it  prevents  the  case  from 
coming  within  the  authority  of  Withers  v.  Reynolds,  and  conse- 
quently, as  I  understand  it,  Lord  Coleridge  made  a  mistake  on 
the  ground  on  which  he  went.  The  rule  of  law,  as  I  always 
understood  it,  is  that  where  there  is  a  contract  in  which  there 
are  two  parties,  each  side  having  to  do  something,  if  you  see 
that  the  failure  to  perform  one  part  of  it  goes  to  the  root  of  the 
contract,  goes  to  the  foundation  of  the  whole,  it  is  a  good  defence 
to  say,  "  I  am  not  going  on  to  perform  my  part  of  it  when 
that  which  is  the  root  of  the  whole  and  the  substantial  con- 
sideration for  my  performance  is  defeated  by  your  miscon- 
duct." But  Mr.  Cohen  contended  that  whenever  there  was  a 
breach  of  the  contract  at  all  (I  think  he  hardly  continued  to 
contend  that  after  a  little  while,  but  he  said  whenever  there 
was  a  breach  of  a  material  part  of  the  contract)  it  necessarily 
went  to  the  root  of  the  matter.  I  cannot  agree  with  that 
at  all. 

I  quite  agree  that  when  there  were  a  certain  number  of  tons 
of  the  article  delivered,  it  was  a  material  part  of  the  contract 
that  the  man  was  to  pay,  but  it  was  not  a  part  of  the  contract 
that  went  to  the  root  of  the  consideration  in  the  matter. 
There  was  a  delay  in  fulfilling  the  obligation  to  pay  the 
money,  it  may  have  been  with  or  without  good  reason  (if 
that  would  have  made  any  difference),  but  it  did  not  go  to 
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the  root  or  essence  of  the  contract,  nor  do  I  think  that  there 
is  any  sound  principle  upon  which  it  could  do  so. 
Lords  Watson,  Branrwell,  and  Fitzgerald  agreed. 

NOTE.—  Withers  v.  Reynolds  ((1831),  1  L.  J.  K.  B.  30;  2  B.  &  Ad. 
882).  E  agreed  to  supply  W  with  straw  to  be  delivered  at  W's 
premises  at  the  rate  of  three  loads  in  a  fortnight,  during  a  specified 
time;  and  W  agreed  to  "pay  E  33s.  per  load  for  each  load  of 
straw  so  delivered  on  his  premises "  during  the  above  period. 
After  the  straw  had  been  supplied  for  some  time  W  refused  to  pay 
for  the  last  load  delivered,  and  insisted  on  always  keeping  one 
payment  in  arrear. 

Held,  that  according  to  the  true  effect  of  the  agreement,  each 
load  was  to  be  paid  for  on  delivery,  and  that  on  W's  refusal  so  to 
pay  for  them,  E  was  not  bound  to  send  any  more. 


But  if  the  repudiation  is  not  accepted  the  contract  remains 
in  existence  and  advantage  may  be  taken  of  any  cause 
entitling  the  party  to  repudiate. 

AVERY  v.  BOWDEN.    (1856) 
[5  E.  &  B.  714.] 

By  a  charterparty  it  was  agreed  between  the  plaintiff  and 
defendant  that  the  plaintiff's  ship,  called  the  Lebanon,  should 
proceed  to  Odessa  and  there  load  a  cargo.  To  account  for  not 
loading,  defendant  pleaded  that  before  cause  of  action  arose 
war  was  declared  between  Kussia  and  Great  Britain,  which 
rescinded  the  contract.  There  was  evidence  that  after  the 
ship  had  arrived  and  before  the  declaration  of  war  the 
defendant's  agent  had  repeatedly  told  the  master  that  he, 
the  agent,  had  no  cargo  for  the  ship.  The  master  continued 
to  demand  a  cargo  till,  and  even  after,  the  declaration  of  war 
was  known  at  Odessa,  which  was  before  the  ship's  laying  days 
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had  expired.  On  the  day  before  the  ship  sailed  the  captain 
again  asked  for  a  cargo,  when  the  agent  said,  "I  have  no 
cargo ;  you  had  better  go  away." 

Held,  that  the  refusal  of  the  agent  before  the  time  of  loading 
had  expired,  not  being  acted  on  as  a  renunciation  of  the 
contract,  was  not  a  cause  of  action,  and  that  the  plea  was 
therefore  proved. 

The  judgment  of  the  Court  (Lord  Campbell,  C.J.,  Coleridge, 
Wightman,  and  Erie,  JJ.)  was  delivered  by 

Lord  CAMPBELL,  C.J. :  The  war  having  dissolved  the  contract 
on  the  1st  of  April,  when  the  defendant  was  prevented  from 
loading  the  ship  without  trading  with  the  Queen's  enemies, 
it  was  incumbent  upon  the  plaintiff  to  prove  that  the 
cause  of  action  on  which  he  sues  had  previously  accrued 
to  him. 

It  appears  that  the  captain  of  The  Lebanon,  who  represented 
the  plaintiff,  down  to  the  16th  day  of  April  and  long  after 
the  declaration  of  war  was  known  at  Odessa,  continuously 
insisted  on  the  performance  of  the  charterparty  by  the  defen- 
dant, and  remained  at  Odessa  demanding  a  cargo.  Was  there 
any  evidence  that  on  or  before  the  1st  of  April  a  cause  of 
action  had  accrued  to  the  plaintiff  for  breach  of  the  charter- 
party  ?  We  think  not.  According  to  our  decision  in  Hochstcr 
v.  De  La  Tours  (2  E.  &  B.  678),  to  which  we  adhere,  if  the 
defendant,  within  the  running  days  and  before  the  declaration 
of  war,  had  positively  informed  the  captain  of  The  Lebanon 
that  no  cargo  had  been  provided  or  would  be  provided  for 
him  at  Odessa,  and  that  there  was  no  use  in  his  remaining 
there  any  longer,  the  captain  might  have  treated  this  as  a 
breach'  and  renunciation  of  the  contract.  The  language  used 
by  the  defendant's  agent  before  the  declaration  of  war  can 
hardly  be  considered  as  amounting  to  a  renunciation  of  the 
contract;  but,  if  it  had  been  much  stronger,  we  conceive  it 
could  not  be  considered  as  constituting  a  cause  of  action  after 
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the  captain  still  continued  to  insist  upon  having  a  cargo  in 
fulfilment  of  the  charterparty. 

Judgment  for  defendant. 

Affirmed  in  Exchequer  Chambers  (1856),  26  L.  J.  Q.  B.  3 ;  6 
El.  &  Bl.  955;  3  Jur.  (N.S.)  238. 


An  act  which  makes  it  impossible  for  the  party  to  carry  out 
his  future  obligations  amounts  to  a  breach  of  contract. 

SYNGE  v.  SYNGE.    (1894) 
[63  L.  J.  Q.  B.  202 ;  70  L.  T.  221 ;  58  J.  P.  396 ;  1  Q.  B.  466.] 

The  defendant  promised  in  writing  in  consideration  of 
marriage  to  leave  a  house  and  lands  to  the  plaintiff  for  life. 
Subsequently  he  conveyed  the  property  to  a  third  person. 
The  plaintiff  thereupon  brought  this  action  to  recover  damages 
for  breach  of  contract. 

Held,  she  could  recover. 

The  judgment  of  the  Court  (Lord  Esher,  M.R. ;  Lopes  and 
Kay,  L.JJ.)  was  delivered  by 

KAY,  LJ. :  Sir  K.  Synge  had  all  his  lifetime  to  perform 
this  contract;  but  in  order  to  perform  it  he  must  in  his 
lifetime  make  a  disposition  in  favour  of  Lady  Synge.  If  he 
died  without  having  done  so  he  would  have  broken  his 
contract.  The  breach  would  be  omitting  in  his  lifetime  to 
make  such  a  disposition.  True  it  would  only  take  effect  at 
his  death ;  but  the  breach  must  take  place  in  his  lifetime, 
and  as  by  the  conveyance  to  his  daughters  he  put  it  absolutely 
out  of  his  power  to  perform  this  contract,  Lady  Synge  had 
a  right,  according  to  well-known  decisions  (Hochster  v.  DC  la 
Tour  (2  E.  &  B.  678) ;  Frost  v.  Knight  (L.  R.  7  Ex.  Ill),  to 
treat  that  conveyance  as  an  absolute  breach  of  contract,  and 
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to  sue  at  once  for  damages.  The  amount  must  depend  on  the 
value  of  the  possible  life  estate  which  Lady  Synge  would  be 
entitled  to  if  she  survived  her  husband.  Their  comparative 
ages  would  of  course  be  a  chief  factor  in  such  a  calculation. 
There  must  be  an  inquiry  as  to  the  proper  amount  of  damages. 

NOTE. — Tobacco  merchants  contracted  with  a  retail  dealer  to 
divide  with  him  and  other  customers  their  entire  net  profits  on 
goods  sold  in  the  United  Kingdom,  and  also  the  sum  of  £200,000 
a  year  for  four  years  to  be  distributed  in  proportion  to  the 
purchases  every  three  months. 

Soon  after,  they  sold  their  business  and  went  into  voluntary 
liquidation. 

Held,  the  dealer  was  entitled  to  damages  for  breach  of  contract, 
the  merchants  having  put  it  out  of  their  power  to  carry  on 
the  business  and  perform  the  contract  (Ogdens,  Ltd.,  v.  Nelson, 
[1905]  A.  C.  109 ;  92  L.  T.  478 ;  21  T.  L.  K.  359 ;  74  L.  J.  K.  B. 
433). 


CHAPTER  IX. 
DAMAGES. 

Exemplary  damages  are  not  recoverable  in  an  action  for 
breach  of  Contract. 

ADDIS  v.  GRAMOPHONE  CO.    (1909) 
[78  L.  J.  K.  B.  1122 ;  (1909)  A.  C.  488;  101  L.  T.  466.] 

APPEAL  from  a  decision  of  the  Court  of  Appeal  (Cozens-Hardy, 
M.R.,  and  Buckley,  L.J. ;  Fletcher  Moulton,  L.J.,  in  part 
dissenting)  which  set  aside  the  verdict  and  judgment  given 
at  the  trial  of  the  action  before  Darling,  J.,  and  a  special  jury. 
The  action  was  brought  (inter  alia)  for  an  account  of  the 
remuneration  due  to  the  appellant  from  the  respondents 
under  an  agreement  dated  September  26,  1902,  and  for 
payment  of  the  amount  shown  thereby  to  be  due  to  the 
appellant.  The  facts  are  stated  by  the  Lord  Chancellor  in 
his  judgment. 

The  Lord  Chancellor  (Lord  LOREBURN)  :  The  plaintiff  was 
employed  by  the  defendants  as  manager  of  their  business  at 
Calcutta  at  £15  per  week  as  salary  and  a  commission  on  the 
trade  done.  He  could  be  dismissed  by  six  months'  notice. 
In  October,  1905,  the  defendants  gave  him  six  months'  notice, 
but  at  the  same  time  they  appointed  Mr.  Gilpin  to  act  as 
his  successor,  and  took  steps  to  prevent  the  plaintiff  from 
acting  any  longer  as  manager.  The  plaintiff  brought  this 
action  in  1906,  claiming  an  account  and  damages  for  breach 
of  contract.  That  there  was  a  breach  of  contract  is  quite  clear. 
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If  what  happened  in  October,  1905,  did  not  amount  to  a 
wrongful  dismissal,  it  was,  at  all  events,  a  breach  of  the 
plaintiffs  right  to  act  as  manager  during  the  six  months 
and  to  earn  the  best  commission  he  could  make. 

The  causes  of  action  for  breach  of  contract  were  tried  by 
Mr.  Justice  Darling  and  a  jury.  The  jury  found  for  the 
plaintiff  in  respect  of  wrongful  dismissal  £600,  and  £340  in 
respect  of  excess  commission  over  and  above  what  was  earned  by 
the  plaintiff's  successor  between  October,  1905,  and  April,  190(>. 

To  my  mind  it  signifies  nothing  in  the  present  case  whether 
the  claim  is  to  be  treated  as  for  wrongful  dismissal  or  not.  In 
any  case  there  was  a  breach  of  contract  in  not  allowing  the 
plaintiff  to  discharge  his  duties  as  manager,  and  the  damages 
are  exactly  the  same  in  either  view.  They  are,  in  my 
opinion,  the  salary  to  which  the  plaintiff  was  entitled  for  the 
six  months  between  October,  1905,  and  April,  1906,  together 
with  the  commission  which  the  jury  think  he  would  have 
earned  had  he  been  allowed  to  manage  the  business  himself. 
I  cannot  agree  that  the  manner  of  dismissal  affects  these 
damages.  Such  considerations  have  never  been  allowed  to 
influence  damages  in  this  kind  of  case.  If  there  be  a  dismissal 
without  notice  the  employer  must  pay  an  indemnity ;  but  that 
indemnity  cannot  include  compensation  either  for  the  injured 
feelings  of  the  servant  or  for  the  loss  he  may  sustain  from  the 
fact  that  his  having  been  dismissed  of  itself  makes  it  more 
difficult  for  him  to  obtain  fresh  employment.  The  cases 
relating  to  a  refusal  by  a  banker  to  honour  cheques,  when  he 
has  funds  in  hand,  have,  in  my  opinion,  no  bearing.  That 
class  of  case  has  always  been  regarded  as  exceptional.  And 
the  rule  as  to  damages  in  wrongful  dismissal,  or  in  breach  of 
contract  to  allow  a  man  to  continue  in  a  stipulated  service, 
has  always  been,  I  believe,  what  I  have  stated.  It  is  too 
inveterate  to  be  now  altered,  even  if  it  were  desirable  to  alter 
it.  Accordingly,  I  think  that  so  much  of  the  verdict  of  £600 
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as  relates  to  that  head  of  damages  cannot  be  allowed  to  stand. 
As  there  is  an  additional  dispute  how  much  of  it  does  relate 
to  that  head  of  damages,  the  best  course  will  be  to  disallow 
the  £600  altogether,  and  to  state  in  the  order  that  the  plaintiff 
is  entitled  to  be  credited  in  the  account  which  is  to  be  taken 
with  salary  from  October,  1905,  to  April,  1906. 

Lord  JAMES  OF  HEREFORD  concurred :  I  may  say,  my  Lords, 
if  I  had  arrived  at  a  different  conclusion  I  should  have  been 
subjected  to  some  feeling  of  remorse,  because  during  many 
years  when  I  was  a  junior  at  the  Bar,  when  I  was  drawing 
pleadings,  I  often  strove  to  convert  a  breach  of  contract  into  a 
tort  in  order  to  recover  a  higher  scale  of  damages,  it  having 
been  then,  as  it  is  now,  I  believe,  the  general  impression  of 
the  profession  that  such  damages  cannot  be  recovered  in  an 
action  of  contract  as  distinguished  from  tort,  and  therefore 
it  was  useless  to  attempt  to  recover  them  in  such  a  case.  That 
view,  which  I  was  taught  early  to  understand  was  the  law 
in  olden  days,  remains  true  to  this  day.  Therefore  I  feel 
bound  to  say,  for  the  reason  I  have  given,  that  I  concur  in 
that  portion  of  the  Lord  Chancellor's  judgment  as  well  as 
the  rest. 

Lord  ATKINSON  :  I  entirely  concur  with  the  judgment 
of  my  noble  and  learned  friend  on  the  woolsack. 

I  have  always  understood  that  damages  for  breach  of 
contract  were  in  the  nature  of  compensation,  not  punishment, 
and  that  the  general  rule  of  law  applicable  to  such  cases  was 
that  in  effect  stated  by  Chief  Justice  Cockburn,  in  Engell  v. 
Fitch  ([1868],  L.  R.  3  Q.  B.  314)  in  these  words  :  "  By  the  law 
of  England,  as  a  general  rule,  a  vendor,  who,  from  whatever 
cause,  fails  to  perform  his  contract,  is  bound,  as  was  said  by 
Lord  Wensleydale  in  the  case  referred  to,  to  place  the 
purchaser,  so  far  as  money  will  do  it,  in  the  position  he  would 
have  been  in  if  the  contract  had  been  performed.  If  a  man 
sells  a  cargo  of  goods  not  yet  come  to  hand,  but  which  he 
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believes  to  have  been  consigned  to  him  from  abroad,  and  the 
goods  fail  to  arrive,  it  will  be  no  answer  to  the  intended 
purchaser  to  say  that  a  third  party,  who  had  engaged  to 
consign  the  goods  to  the  seller,  has  deceived  or  disappointed 
him.  The  purchaser  will  be  entitled  to  the  difference  between 
the  contract  and  the  market  price."  In  Sikes  v.  Wild  ((1861), 
1  B.  &  S.  587)  Lord  Blackburn  says  :  "I  do  not  see  how  the 
existence  of  misconduct  can  alter  the  rule  by  which  the 
damages  for  the  breach  of  a  contract  are  to  be  assessed. 
It  may  render  the  contract  voidable  on  the  ground  of  fraud, 
or  give  a  cause  of  action  for  deceit,  but  surely  it  cannot  alter 
the  effect  of  the  contract  itself." 

There  are  three  well-known  exceptions  to  the  general  rule 
applicable  to  the  measure  of  damages  for  breach  of  contract 
— namely,  actions  against  a  banker  for  refusing  to  pay  a 
customer's  cheque  when  he  has  in  his  hands  funds  of  the 
customer  to  meet  it,  actions  for  breach  of  promise  of  marriage, 
and  actions  like  that  in  Flurcau  v.  Thomhill  ([1776],  2  W.  Bl. 
1078),  where  the  vendor  of  real  estate,  without  any  fault  on 
his  part,  fails  to  make  title.  I  know  of  none  other. 

The  peculiar  nature  of  the  first  two  of  these  exceptions 
justified  their  existence.  Ancient  practice  upholds  the  last, 
though  it  has  often  been  adversely  criticised,  as  in  Bain  v. 
Fothergitt  ([1874]  43  L.  J.  Ex.  243 ;  L.  R  7  H.  L.  158).  If  there 
be  a  tendency  to  create  a  fourth  exception  it  ought,  in  my  view, 
to  be  checked  rather  than  stimulated ;  inasmuch  as  to  apply 
in  their  entirety  the  principles  on  which  damages  are  measured 
in  tort  to  cases  of  damages  for  breaches  of  contract  would  lead 
to  confusion  and  uncertainty  in  commercial  affairs,  while  to 
apply  them  only  in  part  and  in  particular  cases  would  create 
anomalies,  lead  occasionally  to  injustice,  and  make  the  law 
a  still  "  more  lawless  science  "  than  it  is  said  to  be. 

In  many  other  cases  of  breach  of  contract  there  may  be 
circumstances  of  malice,  fraud,  defamation,  or  violence,  which 
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would  sustain  an  action  of  tort  as  an  alternative  remedy  to  an 
action  for  breach  of  contract.  If  one  should  select  the  former 
mode  of  redress,  he  may,  no  doubt,  recover  exemplary  damages, 
or  what  is  sometimes  styled  vindictive  damages ;  but  if  he 
should  choose  to  seek  redress  in  the  form  of  an  action  for 
breach  of  contract,  he  lets  in  all  the  consequences  of  that  form 
of  action— Thorp*  v.  Thorpe  ([1832]  1  L.  J.  K.  B.  170 ;  3  B.  &  Ad. 
580).  One  of  these  consequences  is,  I  think,  this — that  he  is 
to  be  paid  adequate  compensation  in  money  for  the  loss  of  that 
which  he  would  have  received  had  his  contract  been  kept,  and 
no  more. 

In  my  opinion,  exemplary  damages  ought  not  to  be,  and  are 
not  according  to  any  true  principle  of  law,  recoverable  in  such 
an  action  as  the  present,  and  the  sums  awarded  to  the  plaintiff 
should  therefore  be  decreased  by  the  amount  at  which  they 
have  been  estimated,  and  credit  for  that  item  should  not  be 
allowed  in  his  account. 

Lord  GORELL  :  The  general  rule  is  clear  that  damages  in 
contract  must  be  such  as  flow  naturally  from  the  breach,  or 
such  as  may  be  supposed  to  have  been  in  the  contemplation 
of  the  parties  as  the  result  of  the  breach.  The  latter  branch 
of  the  rule  is  inapplicable  to  the  facts  of  the  case,  for  it  was 
not  even  suggested  that  there  were  any  consequential 
damages  within  the  contemplation  of  the  parties.  Under  the 
first  branch  of  this  rule  the  plaintiff  recovers  the  net  benefit  of 
having  the  contract  performed.  He  is  therefore  to  be.  put  in 
the  same  position  as  if  the  contract  had  been  performed.  If  it 
had  been  performed  he  would  have  had  certain  salary  and 
commission.  He  loses  that,  and  must  be  compensated  for  it. 
But  I  am  unable  to  find  either  authority  or  principle  for 
the  contention  that  he  is  entitled  to  have  damages  for  the 
manner  in  which  his  discharge  took  place. 

Lord  SHAW  :  Suppose,  my  Lords,  that  slander  or  libel  accom- 
panies the  dismissal,  nothing,  as  I  understand,  is  here  decided 
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to  the  effect  that  the  slander  or  libel,  which  is  cognisable  by 
law  as  a  good  and  separate  ground  of  action,  suffers  either 
merger  or  extinction  by  reason  of  proceedings  in  respect  of  the 
breach  of  contract  which  such  slander  or  libel  accompanied. 
The  law  still  provides  a  remedy.  This  seems  perfectly  just 
and  very  elementary,  and  I  only  state  it  because  Judges  and 
text-writers  appear  not  infrequently  to  have  forgotten  it. 

There  remains,  however,  a  class  of  cases  in  which  the 
injury  accompanying  the  dismissal  arises  from  causes  less 
tangible,  but  still  very  real — circumstances  involving  harsh- 
ness, oppression,  and  an  accompaniment  of  obloquy.  In  these 
cases,  unhappily,  the  limitations  of  the  legal  instrument  do 
appear;  these  cases  would  not  afford  separate  grounds  of 
action  because  they  are  not  cognisable  by  law.  The  very 
instance  before  your  Lordships'  House  may  afford  an  illustra- 
tion. Here  a  successor  to  the  plaintiff  in  a  responsible  post 
in  India  was  appointed  in  this  country  without  previous  notice 
given  by  the  defendants ;  the  successor  enters  the  business 
premises  to  take,  by  their  authority,  out  of  the  hands  of  the 
plaintiff  those  duties  with  which  the  defendants  have  by 
contract  charged  him ;  and  he  does  so  almost  simultaneously 
with  the  notice  of  the  defendants  bringing  the  contract  to  a 
sudden  termination ;  while,  even  before  this  notice  reached 
his  hands,  the  defendants'  Indian  bankers  had  been  informed 
of  the  termination  of  the  plaintiff's  connection  with  and  rights 
as  representing  their  firm.  Undeniably  all  this  was  a  sharp 
and  oppressive  proceeding,  importing  in  the  commercial  com- 
munity of  Calcutta  possible  obloquy  and  permanent  loss.  Yet, 
apart  from  the  wrongful  dismissal,  and  on  the  hypothesis  that 
the  defendants  are  to  be  held  liable  in  the  full  amount  of  all 
the  emoluments  and  allowances  which  would  have  been  earned 
by  the  plaintiff  but  for  the  breach  of  contract,  there  seems 
nothing  in  these  circumstances,  singly  or  together,  which 
would  be  recognised  by  the  law  as  a  separate  ground  of  action. 
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If  there  should  be,  it  will,  on  the  principle  I  have  referred  to, 
remain ;  but  if  there  be  not,  I  cannot  see  why  acts,  otherwise 
non-actionable,  should  become  actionable  or  relevant  as  an 
aggravation  of  a  breach  of  contract  which,  ex  hypoilicsi,  is 
already  fully  compensated. 

I  concur  in  the  judgment  proposed  by  the  Lord  Chancellor. 

Lord  Collins  dissented. 

Appeal  allowed. 


Only  such  damages  as  arise  in  the  natural  and  usual  course 
of  things  from  the  breach  itself  or  as  may  reasonably  be 
supposed  to  have  been  contemplated  by  the  parties  at  the 
time  of  contracting  as  the  probable  result  thereof  are 
recoverable. 

HADLEY  AND  ANOTHER  v.  BAXENDALE  AND 

OTHERS.     (1854) 
[23  L.  J.  Ex.  179 ;  9  Ex.  341 ;  2  C.  L.  E.  517 ;  18  Jur.  358.] 

The  plaintiffs,  the  owners  of  a  flour  mill,  sent  a  broken 
iron  shaft  to  an  office  of  the  defendants,  who  were  common 
carriers,  to  be  conveyed  by  them,  and  the  defendant's  clerk, 
who  attended  at  the  office,  was  told  that  the  mill  was  stopped, 
that  the  shaft  must  be  delivered  immediately,  and  that  a 
special  entry,  if  necessary,  must  be  made  to  hasten  its  delivery. 
The  delivery  of  the  broken  shaft  to  the  consignee,  to  whom  it 
had  been  sent  by  the  plaintiffs  as  a  pattern,  by  which  to  make 
a  new  shaft,  was  delayed  for  an  unreasonable  time;  in  con- 
sequence of  which,  the  plaintiffs  did  not  receive  the  new  shaft 
for  some  days  after  the  time  they  ought  to  have  received  it, 
and  were  consequently  unable  to  work  their  mill  from  want  of 
the  new  shaft,  and  thereby  incurred  a  loss  of  profits. 

On  the  part  of  the  defendants,  it  was  objected  that  these 
damages  were  too  remote,  and  that  the  defendants  were  not 
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liable  with  respect  to  them.  The  learned  Judge  left  the  case 
generally  to  the  jury,  who  found  a  verdict  with  £25  damages 
beyond  the  amount  paid  into  Court. 

ALDERSON,  B. :  We  think  that  there  ought  to  be  a  new  trial 
in  this  case ;  but,  in  so  doing,  we  deem  it  to  be  expedient  and 
necessary  to  state  explicitly  the  rule  which  the  Judge,  at  the 
next  trial,  ought,  in  our  opinion,  to  direct  the  jury  to  be 
governed  by  when  they  estimate  the  damages. 

Now,  we  think  the  proper  rule  in  such  a  case  as  the  present 
is  this :  Where  two  parties  have  made  a  contract  which  one 
of  them  has  broken,  the  damages  which  the  other  party  ought 
to  receive  in  respect  of  such  breach  of  contract  should  be  such 
as  may  fairly  and  reasonably  be  considered  either  arising 
naturally,  that  is  to  say,  according  to  the  usual  course  of 
things,  from  such  breach  of  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation  of 
both  parties,  at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  it.  Now,  if  the  special 
circumstances  under  which  the  contract  was  actually  made 
were  communicated  by  the  plaintiffs  to  the  defendants,  and 
thus  known  to  both  parties,  the  damages  resulting  from  the 
breach  of  such  a  contract,  which  they  would  reasonably 
contemplate,  would  be  the  amount  of  injury  which  would 
ordinarily  follow  from  a  breach  of  contract  under  these  special 
circumstances  so  known  and  communicated.  But,  on  the 
other  hand,  if  these  special  circumstances  were  wholly  un- 
known to  the  party  breaking  the  contract,  he,  at  the  most, 
could  only  be  supposed  to  have  had  in  his  contemplation  the 
amount  of  injury  which  would  arise  generally,  and  in  the  great 
multitude  of  cases  not  affected  by  any  special  circumstances,, 
from  such  a  breach  of  contract.  For,  had  the  special  circum- 
stances been  known,  the  parties  might  have  specially  provided 
for  the  breach  of  contract  by  special  terms  as  to  the  damages 
in  that  case ;  and  of  this  advantage  it  would  be  very  unjust 
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to  deprive  them.  Now,  the  above  principles  are  those  by 
which  we  think  the  jury  ought  to  be  guided  in  estimating  the 
damages  arising  out  of  any  breach  of  contract.  It  is  said, 
that  other  cases,  such  as  breaches  of  contract  in  the  non-pay- 
ment of  money,  or  in  the  not  making  a  good  title  to  land,  are 
to  be  treated  as  exceptions  from  this,  and  as  governed  by  a 
conventional  rule.  But  as  in  such  cases  both  parties  must  be 
supposed  to  be  cognisant  of  that  well-known  rule,  these  cases 
may,  we  think,  be  more  properly  classed  under  the  rule  above 
enunciated  as  to  cases  under  known  special  circumstances, 
because  there  both  parties  may  reasonably  be  presumed  to 
contemplate  the  estimation  of  the  amount  of  damages  accord- 
ing to  the  conventional  rule.  Now,  in  the  present  case,  if  we 
are  to  apply  the  principles  above  laid  down,  we  find  that  the 
only  circumstances  here  communicated  by  the  plaintiffs  to  the 
defendants  at  the  time  the  contract  was  made  were,  that  the 
article  to  be  carried  was  the  broken  shaft  of  a  mill,  and  that 
the  plaintiffs  were  the  millers  of  that  mill.  But  how  do  these 
circumstances  show  reasonably  that  the  profits  of  the  mill 
must  be  stopped  by  an  unreasonable  delay  in  the  delivery  of 
the  broken  shaft  by  the  carrier  to  the  third  person  ?  Suppose 
the  plaintiffs  had  another  shaft  in  their  possession  put  up  or 
putting  up  at  the  time,  and  that  they  only  wished  to  send 
back  the  broken  shaft  to  the  engineer  who  made  it ;  it  is  clear 
that  this  would  be  quite  consistent  with  the  above  circum- 
stances, and  yet  the  unreasonable  delay  in  the  delivery  would 
have  no  effect  upon  the  intermediate  profits  of  the  mill.  Or, 
again,  suppose  that  at  the  time  of  the  delivery  to  the  carrier, 
the  machinery  of  the  mill  had  been  in  other  respects  defective, 
then,  also,  the  same  results  would  follow.  Here  it  is  true  that 
the  shaft  was  actually  sent  back  to  serve  as  a  model  for  a  new 
one,  and  that  the  want  of  a  new  one  was  the  only  cause  of  the 
stoppage  of  the  mill,  and  that  the  loss  of  profits  really  arose 
from  not  sending  down  the  new  shaft  in  proper  time,  and  that 
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this  arose  from  the  delay  in  delivering  the  broken  one  to  serve 
as  a  model.  But  it  is  obvious  that,  in  the  great  multitude  of 
cases  of  millers  sending  off  broken  shafts  to  third  persons  by 
a  carrier  under  ordinary  circumstances,  such  consequences 
would  not,  in  all  probability,  have  occurred ;  and  these  special 
circumstances  were  here  never  communicated  by  the  plaintiffs 
to  the  defendants.  It  follows,  therefore,  that  the  loss  of 
profits  here  cannot  reasonably  be  considered  such  a  con- 
sequence of  the  breach  of  contract  as  could  have  been  fairly 
and  reasonably  contemplated  by  both  the  parties  when  they 
made  this  contract.  For  such  loss  would  neither  have  flowed 
naturally  from  the  breach  of  this  contract  in  the  great  multi- 
tude of  such  cases  occurring  under  ordinary  circumstances, 
nor  were  the  special  circumstances  which,  perhaps,  would 
have  made  it  a  reasonable  and  natural  consequence  of  such 
breach  of  contract,  communicated  to  .  or  known  by  the 
defendants.  The  Judge  ought,  therefore,  to  have  told  the 
jury  that,  upon  the  facts  then  before  them,  they  ought  not  to 
take  the  loss  of  profits  into  consideration  at  all  in  estimating 
the  damages.  There  must  therefore  be  a  new  trial  in  this  case. 

Rule  absolute. 

NOTE. — In  Cory  v.  The  Thames  Ironworks  and  Ship-buildin<) 
Co.,  Ltd.  ([1868]  L.  B.  3  Q.  B.  181 ;  37  L.  J.  Q.  B.  68 ;  17  L.  T. 
495),  the  plaintiffs,  large  coal  merchants,  purchased  from  the 
defendants  the  hull  of  a  floating  boom  derrick,  intending  to  place 
in  it  large  hydraulic  cranes,  etc.,  for  the  purpose  of  transmitting 
coal  direct  from  colliers  into  barges.  The  hull  was  the  first 
vessel  of  the  kind  ever  built,  and  the  plaintiffs'  purpose  was  entirely 
novel  and  unknown,  the  defendants  believing  they  were  purchasing 
her  for  the  purpose  of  using  her  as  a  coal  store,  which  was  the 
most  obvious  use  to  which  such  a  vessel  could  be  applied  by 
persons  in  the  coal  trade.  The  defendants  did  not  deliver  the 
hull  till  six  months  after  the  specified  time.  Had  it  been 
purchased  for  the  purpose  of  storing  coals  her  non-delivery  would 
have  occasioned  loss  to  the  plaintiffs  to  the  amount  of  £420. 


DAMAGES.  433 

The  plaintiffs,  in  fact,  suffered  damage  to  a  much  larger  amount 
from  not  having  the  hull  ready  for  their  special  purpose.  The 
plaintiffs  admitted  they  could  recover  no  loss  due  to  the  special 
purpose  which  they  had  not  communicated,  but  contended  they 
were  entitled  to  the  £420.  The  defendants  contended  that  as 
they  had  not  contemplated  using  the  derrick  as  a  store  they  could 
not  recover  this. 

Cockburn,  C.J.,  Blackburn  and  Mellor,  JJ.,  held  that  the 
plaintiffs  could  recover  the  £420. 

COCKBUEN,  C.J. :  "  I  think  the  construction  which  Mr.  Coleridge 
seeks  to  put  upon  the  case  of  Hartley  v.  Baxendale  is  not  the  correct 
construction  as  applicable  to  such  a  case  as  this.  If  that  were  the 
correct  construction,  it  would  be  attended  with  most  mischievous 
consequences,  because  this  would  follow,  that  whenever  the  seller 
was  not  made  aware  of  the  particular  and  special  purpose  to  which 
the  buyer  intended  to  apply  the  thing  bought,  but  thought  it  was 
for  some  other  purpose,  he  would  be  relieved  entirely  from  making 
any  compensation  to  the  buyer,  in  case  the  thing  was  not  delivered 
in  time,  and  so  loss  was  sustained  by  the  buyer ;  and  it  would  be 
entirely  in  the  power  of  the  seller  to  break  his  contract  with 
impunity.  The  buyer  has  lost  the  larger  amount,  and  there  can 
be  no  hardship  or  injustice  in  making  the  seller  liable  to  com- 
pensate him  in  damages  so  far  as  the  seller  understood  and 
believed  that  the  article  would  be  applied  to  the  ordinary  purposes 
to  which  it  was  capable  of  being  applied." 

During  the  argument  Blackburn,  J.,  said :  "  That  argument 
seems  to  assume  that  the  principle  laid  down  in  HadUy  v.  Baxen- 
dale  is  that  the  damages  can  only  be  what  both  parties  con- 
templated, at  the  time  of  making  the  contract,  would  be  the 
consequence  of  the  breach  of  it ;  but  that  is  not  the  principle  laid 
down  in  Hadley  v.  Baxendale"  He  then  quoted  the  rule  laid 
down  by  the  Court.  "Now,  in  the  present  case  the  breach  of 
contract  was  the  non-delivery  at  the  agreed  time  of  a  hull  capable 
of  being  used  as  a  hulk  for  storing  coals,  and  the  consequences 
that  would  naturally  arise  from  such  non-delivery  of  it  would  be 
that  the  purchaser  would  not  be  able  to  earn  money  by  its  use, 
and  this  loss  of  profit  during  the  delay  would  be  the  measure  of 
the  damages  caused  by  the  non-delivery." 

L.C.  2    F 
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Mere  notice  that  special  loss  is  likely  to  follow  a  breach  is  not 
sufficient  unless  given  under  circumstances  from  which 
the  law  can  imply  that  the  party  accepted  the  contract 
with  the  special  liability  attached. 

HORNE  AND  ANOTHER  r.  MIDLAND  RAILWAY 
COMPANY.    (1873) 

[42  L.  J.  C.  P.  59 ;  L.  E.  8  C.  P.  131 ;  28  L.  T.  312.] 

The  plaintiffs,  being  shoe  manufacturers  at  Kettering,  were 
under  a  contract  to  supply  a  quantity  of  military  shoes  to  a  firm 
in  London  for  the  use  of  the  French  army  at  4s.  per  pair, 
an  unusually  high  price.  The  shoes  were  to  be  delivered  by 
the  3rd  of  February,  1871,  and  the  plaintiffs  accordingly  sent 
them  to  the  defendant's  station  at  Kettering  for  carriage  to 
London  in  time  to  be  delivered  there  in  the  usual  course  in  the 
evening  of  that  day,  when  they  would  have  been  accepted  and 
paid  for  by  the  consignees.  Notice  was  given  to  the  station- 
master  (which  for  the  purposes  of  the  case  was  assumed  to  be 
notice  to  the  company)  at  the  time  that  the  plaintiffs  were 
under  a  contract  to  deliver  the  shoes  by  the  3rd,  and  that 
unless  they  were  so  delivered  they  would  be  thrown  on  their 
hands;  but  he  was  not  informed  that  there  was  anything 
exceptional  in  the  character  of  the  contract.  The  shoes  were 
not  delivered  in  London  till  the  4th  of  February,  and  were 
subsequently  not  accepted  by  the  consignees,  and  the  plaintiffs 
were  obliged  to  sell  them  at  2s.  9d.  a  pair,  which,  in  con- 
sequence of  the  cessation  of  the  French  war,  was,  apart  from 
the  previously  mentioned  contract,  the  best  price  that  could 
have  been  obtained  for  them,  even  if  they  had  been  delivered 
on  the  evening  of  the  3rd  of  February  instead  of  the  morning 
of  the  4th. 

In  an  action  against  the  defendants  for  the  delay  in  deliver- 
ing the  shoes,  they  paid  into  Court  a  sufficient  sum  to  cover 
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any  ordinary  loss  occasioned  thereby,  but  the  plaintiffs  further 
claimed  the  sum  of  £267  3s.  9d.,  the  difference  between  the 
price  at  which  they  had  contracted  to  sell  the  shoes  and  the 
price  which  they  ultimately  fetched. 

Held  (p>T  Kelly,  C.B. ;  Blackburn,  J. ;  Mellor,  J. ;  Martin,  B., 
and  Cleasby,  B.  (Lush,  J.,  and  Pigott,  B.,  dissenting)),  that  the 
plaintiffs  were  not  entitled  to  recover  the  latter  sum. 

KELLY,  C.B. :  A  question  of  very  great  importance  has  been 
raised  in  the  course  of  the  argument,  to  which  it  is  proper 
to  refer,  though,  for  reasons  I  shall  presently  state,  I  do  not 
think  it  will  ultimately  become  necessary  to  decide  it;  that 
is  to  say,  the  question  what  the  position  of  a  railway  company 
is  when  goods  are  intrusted  to  it  for  carriage  with  an  intima- 
tion of  the  consequences  of  non-delivery,  such  as  it  was  argued 
on  behalf  of  the  plaintiffs  existed  in  the  present  case.  The 
goods  with  which  we  have  to  deal  are  not  the  subject  of  any 
express  statutory  enactment ;  the  case  with  respect  to  them 
depends  on  the  common  law  taken  in  connection  with  the  Acts 
relating  to  the  defendant's  railway  company.  Now,  it  is  clear, 
in  the  first  place,  that  a  railway  company  is  bound,  in  general, 
to  accept  goods  such  as  these,  and  to  carry  them  as  directed  to 
the  place  of  delivery,  and  there  deliver  them.  But  now,  sup- 
pose that  an  intimation  is  made  to  the  railway  company,  such 
as,  Mr.  Field  contended,  this  amounted  to,  not  merely  that  if 
the  goods  are  not  delivered  by  a  certain  date  they  will  be 
thrown  on  the  consignors'  hands,  but  in  express  terms  stating 
that  they  have  entered  into  such  and  such  a  contract  and  will 
lose  so  many  pounds  if  they  cannot  fulfil  it,  what  is  then  the 
position  of  the  company  ?  Are  they  the  less  bound  to  receive 
the  goods?  I  apprehend  not.  If,  then,  they  are  bound  to 
receive  and  do  so  without  more,  what  is  the  effect  of  the  notice  ? 
Can  it  be  to  impose  upon  them  a  liability  to  damages  of  any 
amount,  however  large,  in  respect  of  goods  which  they  have  no 
option  but  to  receive  ?  I  cannot  find  any  authority  for  the 
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proposition  that  the  notice  without  more  could  have  any  such 
effect.  It  does  not  appear  to  me  that  the  railway  company  has 
any  power,  such  as  was  suggested,  to  decline  to  receive  the 
goods  after  such  a  notice,  unless  an  extraordinary  rate  of 
carriage  be  paid.  Of  course,  they  may  enter  into  a  contract, 
if  they  will,  to  pay  any  amount  of  damages  for  non-performance 
of  their  contract  in  consideration  of  an  increased  rate  of 
carriage,  if  the  consignors  be  willing  to  pay  it;  but  in  the 
absence  of  any  such  contract  expressly  entered  into,  there 
being  no  power  on  the  part  of  the  company  to  refuse  to  accept 
the  goods  or  to  compel  payment  of  an  extraordinary  rate  of 
carriage  by  the  consignor,  it  does  not  appear  to  me  any  contract 
to  be  liable  to  more  than  the  ordinary  amount  of  damages  can 
be  implied  from  mere  receipt  of  the  goods  after  such  a  notice 
as  before  mentioned. 

For  these  reasons,  even  if  the  notice  given  in  the  present 
case  could  be  taken  as  having  the  effect  contended  for  by 
Mr.  Field,  I  do  not  think,  in  the  absence  of  any  expressed 
or  implied  contract  by  the  company  to  be  liable  to  these 
damages,  that  there  could  be  any  such  liability  imposed  upon 
them.  But,  however  this  may  be,  and  even  assuming  that 
there  might  be  such  a  notice  as  would  render  the  company 
liable  to  the  exceptional  damages  claimed  by  the  plaintiffs,  I 
am  clearly  of  opinion  that  the  intimation  given  to  the  company 
in  this  case  does  not  amount  to  such  a  notice.  It  certainly  gave 
the  defendants  notice  of  what  might  probably  be  assumed  to 
be  the  case  without  express  notice,  namely,  that  the  plaintiffs, 
being  under  contract  to  deliver  the  shoes,  would  have  them 
thrown  on  their  hands  if  not  delivered  in  due  time,  but  it  gave 
the  defendants  no  notice  of  the  exceptional  nature  of  the  con- 
tract and  the  unusual  loss  that  would  result  from  a  breach 
of  it.  That  being  so,  the  case  comes  within  the  principle 
clearly  to  be  deduced  from  all  the  authorities  (not  excepting 
the  case  of  Hadley  v.  Baxendale  (9  Ex.  341)  itself,  whatever 
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view  may  be  taken  of  the  dictum  in  that  case  with  respect 
to  the  effect  of  notice),  namely,  that  the  damages  for  a  breach 
of  contract  must  be  such  as  may  fairly  and  reasonably  be  con- 
sidered as  arising  naturally,  that  is  to  say,  according  to  the 
usual  course  of  things,  from  such  breach  of  contract  itself, 
or  such  as  may  be  reasonably  supposed  to  have  been  in  the 
contemplation  of  both  parties,  at  the  time  they  made  the  con- 
tract, as  the  probable  result  of  the  breach  of  it.  The  effect 
of  the  notice  here  is,  that  the  company  must  be  taken  to  have 
contemplated  that  the  plaintiffs  were  under  a  contract  to 
deliver  the  shoes,  and  would  be  liable  to  lose  the  benefit  of 
such  contract,  or  to  an  action  for  breach  of  it,  if  they  failed  to 
deliver  under  it.  The  loss  they  would  in  the  usual  course  of 
things  sustain  or  the  damages  they  would  have  to  pay  on 
such  a  contract  would  depend  upon  the  rise  or  fall  of  the 
market  price. 

MAKTIN,  B.,  agreed.  It  seems  to  me  that  it  would  be  very 
dangerous  to  impose  any  liability  on  a  carrier  to  damages 
beyond  the  ordinary  and  natural  consequences  of  his  breach  of 
duty,  in  the  absence  of  something  equivalent  to  a  contract  on 
his  part  to  be  liable  to  such  damages. 

BLACKBUKN,  J. :  No  doubt,  prwid  facie,  the  damages  which 
actually  result  from  a  breach  of  contract  are  recoverable,  pro- 
vided that  they  are  such  as  may  fairly  and  reasonably  be  con- 
sidered as  arising  directly  and  naturally,  that  is  to  say,  in  the 
ordinary  course  of  things,  from  such  breach  of  contract.  The 
amount  of  them  may  be  unexpectedly  large,  but  still  the 
defendants  must  pay.  If  a  man  contracts  to  carry  a  chattel 
and  loses  it,  he  must  pay  the  value,  though  he  may  discover 
that  it  was  more  valuable  than  he  had  supposed.  But  when 
the  damages  sought  to  be  recovered  are  not  those  which  in  the 
ordinary  course  of  things  would  naturally  arise,  but  are  of 
an  exceptional  nature,  arising  from  special  and  peculiar  circum- 
stances, it  is  clear  that  in  the  absence  of  any  notice  to  the 
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defendant  of  any  such  circumstances  such  damages  cannot 
be  recovered.  It  is  said  that  there  was  a  notice  in  the  present 
case.  Here  arises,  with  relation  to  the  doctrine  of  notice,  one 
of  those  questions  to  which  I  have  adverted,  and  on  which  in 
what  I  may  now  say  I  do  not  wish  to  be  considered  as  express- 
ing a  final  opinion.  It  is  clear  that  if  the  notice  be  such,  and 
given  under  such  circumstances,  as  to  amount  to  evidence  of 
an  actual  contract  to  bear  the  exceptional  loss  arising  from 
the  breach  of  contract,  then  such  contract,  if  found  to  exist, 
would  be  binding ;  but  here,  as  it  seems  to  me,  it  is  quite  clear 
that  there  was  no  such  special  contract.  If  it  were  necessary  to 
decide  the  point,  I  should  be  much  disposed  to  agree  with  what 
my  Brother  Martin  has  suggested,  namely,  that  in  order  that 
the  notice  may  have  any  effect,  it  must  be  given  under  such 
circumstances,  as  that  an  actual  contract  arises  on  the  part  of 
the  defendant  to  bear  the  exceptional  loss.  Before,  however, 
deciding  the  point,  I  should  have  wished  to  take  time  to 
consider ;  but  it  is  not  necessary  to  do  so,  for  even  assuming 
that  the  law  is  the  contrary  of  that  which  I  incline  to  think  it 
to  be,  to  my  mind  it  is  clear  that  there  was  no  such  notice 
in  the  present  case  as  to  raise  the  question. 

Mellor,  J.,  and  Cleasby,  B.,  agreed. 

LUSH,  J. :  It  appears  to  me  plainly  to  follow  from  this 
exposition  of  the  law  that  if  it  is  sought  to  fix  a  carrier  with 
an  extraordinary  liability  he  may  decline  to  carry  unless  a 
highei\rate  of  remuneration  be  paid  to  him.  It  seems  to  have 
been  accepted  as  the  law  from  the  case  of  Hadley  v.  Baxendale 
(9  Ex.  341 ;  23  L.  J.  Ex.  179)  downwards,  that  where  notice 
is  given  to  the  carrier  of  the  special  circumstances,  and  he 
consents  nevertheless  to  carry  the  goods  without  objection,  he 
may  be  liable  for  the  extraordinary  damages  arising  out  of 
such  circumstances.  I  agree,  however,  with  the  suggestion, 
that  the  notice  in  such  cases  can  have  no  effect  except  so  far 
as  it  leads  to  the  inference  that  a  term  has  been  imported  into 
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the  contract  making  the  defendant  liable  for  the  extraordinary 
damages.  As  Willes,  J.,  says  in  British  Columbia  Saiv  Mill  Co. 
v.  Nettleship  (L.  K.  3  C.  P.  499,  at  p.  509),  "the  knowledge 
must  be  brought  home  to  the  party  sought  to  be  charged  under 
such  circumstances  that  he  must  know  that  the  person  he  con- 
tracts with  reasonably  believes  that  he  accepts  the  contract 
with  the  special  condition  attached  to  it." 

[The  learned  Judge  then  came  to  the  conclusion  that  the 
notice  given  to  the  defendants  was  sufficient  to  put  them  upon 
inquiry  as  to  the  nature  of  the  contract  which  the  plaintiffs 
were  under,  and  that  they  therefore  took  the  risk  of  what  the 
contract  might  turn  out  to  be,  and  were  liable  for  the  loss 
actually  occasioned.] 


A  party  who  can  decline  but  who  nevertheless  after  notice 
accepts  a  contract  is  presumed  to  have  done  so  with  the 
special  liabilities  attached. 

THE     HYDRAULIC     ENGINEERING    COMPANY, 
LIMITED,  v.  McHAFFIE,  GOSLETT,  &  Co.    (1878) 

[L.  E.  4  Q.  B.  D.  670 ;  37  W.  E.  221.] 

The  plaintiffs,  in  July,  1877,  contracted  with  J  to  make  for 
him  a  machine,  to  be  delivered  at  the  end  of  August.  The 
defendants  contracted  with  the  plaintiffs  to  make  "  as  soon  as 
possible  "  part  of  the  machine  called  a  "  gun."  The  defendants 
were  aware  that  the  machine  was  wanted  by  J  at  the  end  of 
August,  but  they  did  not  finish  the  "  gun  "  until  the  latter  part 
of  September.  J  then  refused  to  accept  the  machine  from  the 
plaintiffs.  The  delay  on  the  part  of  the  defendants  was  owing 
to  the  circumstance  that  at  the  time  of  undertaking  to 
manufacture  the  "  gun  "  they  had  not  a  foreman  competent 
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to  prepare  certain  patterns,  without  which  it  could  not  be 
made. 

Held,  that  the  defendants  had  committed  a  breach  of  their 
contract,  and  that  the  plaintiffs  were  entitled  to  recover 
damages  for  the  loss  of  profit  upon  the  contract  with  J,  and 
for  the  expenditure  uselessly  incurred  by  them  in  making 
other  parts  of  the  machine. 

BRAMWELL,  L.J. :  The  fact  that  a  binding  agreement  has 
been  arrived  at  does  not  of  itself  create  a  responsibility  for  all 
the  injury  flowing  from  a  breach  of  it ;  the  wrong-doer  is 
primd  facie  only  liable  for  the  natural  and  ordinary  con- 
sequences of  the  breach ;  but  where  at  the  time  of  entering 
into  the  contract  both  parties  know  and  contemplate  that  if  a 
breach  of  the  contract  is  committed  some  injury  will  accrue, 
in  addition  to  the  natural  and  ordinary  consequences  of  the 
breach,  the  person  committing  the  breach  will  be  liable  to  give 
compensation  in  damages  upon  the  occurrence  of  that  injury ; 
and  where  the  contractee  states  that  he  wants  the  article 
agreed  to  be  made  in  order  to  help  him  to  carry  out  another 
contract,  the  contractor  if  he  commits  a  breach  in  the  delivery 
of  the  article  is  liable  for  the  loss  sustained  by  the  contractee 
if  he  becomes  unable  to  carry  out  that  other  contract.  It  is 
said  that  a  subsidiary  contract  is  a  contract  made  upon  the 
basis  of  another  contract ;  this  language  is  neither  very  definite 
nor  very  accurate ;  but  it  has  occurred  to  me  that  the  true 
explanation  is  that  a  person  contemplates  the  performance  and 
not  the  breach  of  his  contract;  he  does  not  enter  into  a 
kind  of  second  contract  to  pay  damages,  but  he  is  liable  to 
make  good  those  injuries  which  he  is  aware  that  his  default 
may  occasion  to  the  contractee.  I  am  not  trying  to  invent  a 
theory  of  my  own,  but  to  find  out  the  effect  of  former 
decisions. 

BRETT,  L.J. :  I  do  not  think  it  necessary  to  say  that  the 
defendants  have  expressly  contracted  to  pay  the  damages 
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caused  to  the  plaintiffs  by  the  loss  of  their  contract  with 
Justice  ;  an  agreement  to  pay  damages  does  not  form  part  of 
the  contract ;  but  it  was  fully  implied  that  the  plaintiffs  would 
hold  the  defendants  responsible  for  any  loss  which  they  might 
sustain,  if  by  the  defendants'  default  the  plaintiffs  became 
unable  to  carry  out  their  contract  with  Justice. 

COTTON,  L.J.  :  It  cannot  be  said  that  damages  are  granted 
because  it  is  part  of  the  contract  that  they  shall  be  paid ;  it  is 
the  law  which  imposes  or  implies  the  term  that  upon  breach 
of  a  contract  damages  must  be  paid.  We  must  follow  out  the 
rule  that  the  plaintiffs  are  only  to  have  the  damages,  which 
are  the  ordinary  and  natural  consequences  of  the  breach  ;  but 
this  rule  is  subject  to  the  limitation,  that  where  the  breach  has 
occasioned  a  special  loss,  which  was  actually  in  contemplation 
of  the  parties  at  the  time  of  entering  into  the  contract,  that 
special  loss  happening  subsequently  to  the  breach  must  be 
taken  into  account. 

Judgment  affirmed. 

NOTE.— In  Grelert-Borgnis  v.  /.  &  W.  Nugent  ((1885)  15  Q.  B. 
D.  85 ;  54  L.  J.  Q.  B.  511 ;  1  T.  L.  E.  434)  the  defendants  con- 
tracted to  sell  goods  to  the  plaintiff.  When  the  contract  was 
made  they  knew  that  except  as  to  price  the  contract  corresponded 
with  a  contract  which  the  plaintiff  had  entered  into  with  a  French 
customer,  and  that  it  was  made  to  enable  the  plaintiff  to  fulfil  this. 
The  defendants  broke  their  contract,  and  being  unable  to  procure 
elsewhere  goods  of  the  description  contracted  for,  the  plaintiff 
broke  his  contract  with  his  customer,  to  whom  £28  damages  were 
awarded  by  the  French  Court. 

Brett,  M.E.,  Baggallay  and  Bowen,  L.JJ.,  held  that  the  plaintiff 
could  recover  not  only  the  amount  of  profit  he  would  have  made 
had  he  been  able  to  fulfil  his  contract,  but  also  damages  in  respect 
of  his  liability  to  such  customer,  and  that  in  assessing  this  the  sum 
awarded  by  the  French  Court  might  be  treated  as  not  an  unreason- 
able amount. 

BKETT,  M.E. :  "  Where  a  plaintiff  under  such  circumstances  as 
the  present  is  seeking  to  recover  for  some  liability  which  he  has 
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incurred  under  a  contract  made  by  him  with  a  third  person,  he 
must  show  that  the  defendant,  at  the  time  he  made  his  contract 
with  the  plaintiff,  knew  of  that  contract,  and  contracted  on  the 
terms  of  being  liable  if  he  forced  the  plaintiff  to  a  breach  of  that 
contract. 

"  But  where  the  sub-contract  was  fully  made  known  to  him  in  all 
its  terms,  in  my  opinion  the  defendant  would  be  liable ;  and  the 
proper  inference,  and  one  which  the  jury  might  infer,  would  be 
that  he  had  contracted  with  the  plaintiff  upon  the  terms  that  if  he 
broke  his  contract  he  should  be  liable  for  all  the  consequences  of 
a  failure  by  the  plaintiff  to  perform  his  sub-contract." 


Where  the  defendant  is  liable  for  the  loss  caused  to  a  manu- 
facturer by  the  fact  that  an  article  has  had  to  be 
destroyed  as  a  result  of  a  breach  of  contract  the  measure 
of  damages  is  the  market  value  of  the  article,  not  the 
mere  cost  of  making  it. 

HOLDEN,  LIMITED,  v.  BOSTOCK  &  Co.,  Ltd.    (1902) 
[50  W.  E.  323  ;  18  T.  L.  B.  317.] 

This  action  was  brought  by  the  plaintiffs  (brewers)  against 
the  defendants  in  respect  of  the  supply  by  the  defendants  to 
the  plaintiffs  of  sugar  for  use  in  the  manufacture  of  beer, 
which  was  found  to  contain  poisonous  matter,  in  consequence 
of  which  large  quantities  of  beer,  which  had  been  previously 
brewed  by  the  plaintiffs,  and  in  which  the  sugar  supplied  by 
the  defendants  had  been  used,  had  to  be  destroyed.  The  only 
questions  argued  upon  the  appeal  were  whether  the  plaintiffs 
were  entitled  to  recover  as  part  of  their  damages  two  items : 
(1)  £50  cost  of  printing  and  advertising  notices  as  to  the 
change  of  brewing  materials ;  (2)  a  sum  of  £300,  being  the 
amount  of  profits  which  the  plaintiffs  would  have  realised  by 
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the  sale  of  the  beer  which  they  had  in  stock  and  which  had  to 
be  thrown  away. 

COLLINS,  M.B. :  As  regards  the  item  of  £50,  we  are  clearly 
of  opinion  that  it  was  properly  included.  The  general  principle 
is  that  the  plaintiff  is  entitled  to  any  damages  which,  in  the 
opinion  of  the  jury,  were  the  natural  consequences  of  the 
breach  of  contract.  The  measure  of  damages  must  in  each 
case  depend  upon  the  facts  of  the  case.  No  damages  for 
general  loss  of  business  were  given,  but  we  think  that  in  such 
a  trade  as  the  plaintiffs',  on  the  happening  of  such  an  occurrence, 
namely,  their  having  sent  out  to  various  customers  beer  which 
had  to  be  destroyed,  to  advertise  so  as  to  minimise  any  possible 
loss  of  business  was  a  reasonable  step,  the  cost  of  which, 
having  been  bond  fide  incurred  by  the  plaintiffs  with  that 
object,  they  are  entitled  to  recover  from  the  defendants. 

We  are  also  of  opinion  that  the  judgment  of  Bigham,  J., 
upon  the  other  point,  namely,  the  ,£300,  is  right,  and  that  the 
plaintiffs  are  entitled  to  recover  that  amount  as  representing 
the  measure  of  damage  caused  to  the  plaintiffs  by  the  breach 
of  contract  of  the  defendants.  The  facts  which  gave  rise  to  the 
question  depend  upon  certain  admissions  made  at  the  trial. 
It  was  ultimately  agreed  that  the  value  of  the  beer  destroyed 
in  the  hands  of  the  plaintiffs  for  the  purpose  of  sale  was  the 
sum  of  £1800,  of  which  the  cost  of  production  of  the  beer  was 
agreed  to  be  £1500,  and  £300  the  profits  which  the  plaintiffs 
would  have  made  on  sale.  It  was  contended  on  behalf  of  the 
defendants  that  inasmuch  as  the  beer  to  which  these  figures 
relate,  and  which  was  destroyed,  had  not  been  sold,  but  was  in 
stock  in  the  plaintiffs'  brewery  at  the  time  of  the  discovery  of 
its  poisonous  character,  plaintiffs'  damages  must  be  limited  to 
£1500,  on  the  ground  that  that  was  the  cost  to  them  of 
replacing  the  beer,  and  they  would  earn  £300  on  its  sale.  It 
was  contended  on  behalf  of  the  plaintiffs  that  primd  facie, 
under  ordinary  circumstances,  the  damage  to  the  plaintiffs  was 
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the  value  in  the  market  of  the  beer  which  would  have  to  be 
purchased  to  replace  that  rendered  useless  by  the  defendants' 
breach  of  contract.  We  are  of  opinion,  upon  the  facts  proved 
before  the  learned  judge,  that  the  contention  of  the  plaintiffs 
is  right.  The  measure  of  damages  to  a  plaintiff  under  such 
circumstances  is  not  the  mere  money  which  he  would  have  to 
spend  in  order  to  reproduce  the  spoiled  article,  but  the  value 
to  him  of  that  article,  as  he  possessed  it,  on  the  day  when  it 
had  to  be  destroyed,  and  in  the  absence  of  special  circum- 
stances, of  which  there  is  no  evidence  in  this  case,  the  ordinary 
measure  of  that  damage  is  the  market  price  at  which  it  could 
be  replaced,  or,  in  other  words,  the  market  value  of  the  beer 
in  his  cellars.  Mr.  Horridge,  for  the  defendants,  contended 
that  although  in  many  cases  that  was  the  true  measure  in  this 
case  as  regards  beer  which  had  to  be  purchased  to  supply  the 
place  of  the  plaintiffs'  beer  already  delivered  which  had  to  be 
destroyed,  yet  that,  as  the  plaintiffs  were  the  makers  of  the 
article,  they  were  only  entitled  to  claim  such  sum  as  damages 
as  it  would  cost  them  to  replace  the  beer  in  their  cellars, 
including,  if  necessary,  items  for  interest  on  capital,  use  of 
brewery,  &c.  We  do  not  express  any  opinion  as  to  whether, 
under  the  special  circumstances  of  some  particular  case, 
plaintiffs  or  defendants  would  be  entitled  to  put  forward  such 
a  measure  of  damages,  which  might  be  either  greater  or  less 
than  the  market  price,  according  to  the  particular  facts  of  any 
individual  case,  but  we  are  clearly  of  opinion  that  in  the 
absence  of  any  such  special  circumstances,  the  ordinary  and 
proper  measure  of  damages  is  the  market  price  of  the  article 
lost  on  the  day  on  which  it  had  to  be  replaced. 

NOTE. — Bostock  subsequently  brought  an  action  against  the 
manufacturer  of  the  sulphuric  acid  used  in  the  manufacture  of  the 
sugar  for  breach  of  a  condition  that  the  acid  should  be  free  from 
arsenic.  Bostock  had  not  made  known  to  the  defendants  the 
purpose  for  which  they  required  the  acid. 
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BRUCE,  J.,  held  that  they  could  recover  the  price  of  the  acid — it 
being  worse  than  useless  to  them  ;  the  value  of  the  goods  spoilt 
through  being  mixed  with  the  acid — the  manufacture  of  food 
products  being  one  of  the  ordinary  purposes  for  which  acid  free 
from  arsenic  is  used,  and  therefore  the  loss  being  the  natural  result 
from  the  breach ;  but  not  the  damages  payable  by  the  plaintiffs  to 
the  brewer,  or  the  damage  to  the  goodwill  of  their  business,  these 
not  being  the  natural  consequence  of  the  breach  of  warranty. 

(BostocTc  v.  Nicholson,  [1904]  1  K.  B.  725.) 


In  an  action  for  breach  of  contract  the  death  of  a  human 
being  arising  therefrom  may  be  included  as  an  element 
of  damage. 

JACKSON  v.  WATSON  &  SONS.     (1909) 

[78  L.  J.  K.  B.  587 ;  (1909)  2  K.  B.  193 ;  100  L.  T.  799; 
53  S.  J.  447 ;  25  T.  L.  E.  454.] 

Appeal  by  the  defendants  from  the  judgment  of  A.  T. 
Lawrence,  J.,  at  the  trial  before  a  special  jury  at  the  Stafford 
Summer  Assizes,  1908. 

The  action  was  brought  to  recover  damages  for  the  pecuniary 
loss  sustained  by  the  plaintiff  by  reason  of  the  death  of  his 
wife  through  eating  tinned  salmon  supplied  and  sold  to  the 
plaintiff  and  his  wife  in  April,  1907,  by  the  defendants,  who 
were  grocers  and  provision  merchants  and  tinned-food  dealers 
carrying  on  business  at  Tunstall  in  the  county  of  Stafford. 

The  facts  are  sufficiently  stated  in  the  judgment  of  Vaughan 
Williams,  L.J. 

The  following  judgments  were  read  :— 

VAUGHAN  WILLIAMS,  L.J. :  This  is  an  appeal  against  the 
judgment  entered  in  the  action  of  Jackson  v.  Watson  &  Sons, 
which  was  tried  before  Mr.  Justice  A.  T.  Lawrence  and  a 
special  jury.  The  action  was  for  damages  for  breach  of 
warranty  on  the  sale  of  a  tin  of  salmon  which  was  unfit  for 
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human  food,  and  which  caused  the  death  of  the  plaintiff's 
wife.  Alternatively  the  plaintiff  claimed  damages  for  negli- 
gence. The  statement  of  claim  alleged  that  the  plaintiff's 
wife,  until  her  said  death,  rendered  services  to  the  plaintiff  in 
looking  after  his  house  and  family  of  seven  children,  and  that 
by  reason  of  her  death  the  plaintiff  had  lost  her  said  services, 
and  would  be  put  to  expense  in  hiring  persons  to  perform  the 
said  services. 

The  notice  of  appeal,  which  asks  that  the  judgment  for  the 
plaintiff  for  £233  16s.  and  costs  may  be  set  aside  and  judg- 
ment entered  for  the  defendants,  is  based  upon  the  following 
grounds :  First,  that  the  two  sums  awarded  by  the  jury— 
namely,  £29  13s.,  the  funeral  expenses  of  the  plaintiffs  wife, 
and  the  sum  of  £200  for  damages  for  loss  of  the  wife's 
services — are  not  recoverable  in  law ;  secondly,  that  the  sum 
of  £25  paid  into  Court  by  the  defendants  with  their  defence 
was  sufficient  to  cover  the  sum  of  £4  3s.,  the  only  other  sum 
awarded  by  the  jury;  and  thirdly,  that  there  was  no  evidence 
to  go  to  the  jury  showing  that  the  plaintiff  or  his  wife  relied 
on  the  skill  or  judgment  of  the  defendants  as  to  the  quality 
of  the  salmon  sold  so  as  to  make  the  defendants  liable. 

The  following  were  the  questions  put  by  the  learned  Judge 
to  the  jury,  and  their  answers :  Was  the  death  of  the  plaintiff's 
wife  caused  by  eating  the  tinned  salmon? — Yes.  Was  the 
salmon  bought  for  food  in  such  a  way  as  to  show  that  the 
buyer  relied  on  the  seller's  skill  and  judgment  as  to  its  fitness 
for  the  purpose  of  food? — Yes.  Was  the  salmon  unfit  for 
food  when  sold? — Yes.  What  damages  has  the  plaintiff 
sustained  ? — £233  16s.,  the  total.  The  jury  divided  the 
£233  16s.  as  follows :  £4  3s.  for  medical  expenses,  £29  13s. 
for  funeral  expenses,  and  £200  for  pecuniary  loss.  The  £200 
was  based  upon  the  loss  of  the  wife's  services  and  the  necessity 
of  employing  extra  servants  by  reason  of  the  loss  of  the  wife's 
services. 
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The  ground  of  appeal  based  on  the  funeral  expenses  not 
being  recoverable  was  abandoned  before  us,  and  the  only 
question  argued  on  the  appeal  was  the  question  whether  the 
plaintiff  could  recover  damages  for  the  loss  of  his  wife's 
services.  It  was  not  suggested  at  the  trial  that  the  defendants 
had  been  guilty  of  any  negligence,  and  the  charge  of  negli- 
gence was  expressly  disclaimed  by  the  counsel  for  the  plaintiff. 
The  action,  therefore,  was  for  breach  of  warranty  and  nothing 
else. 

Lord  Ellenborough,  in  Baker  v.  Bolton  ([1808]  1  Campb.  493), 
says:  "In  a  civil  Court,  the  death  of  a  human  being  could 
not  be  complained  of  as  an  injury ;  and  in  this  case  the 
damages  as  to  the  plaintiff's  wife  must  stop  with  the  period 
of  her  existence."  It  was  argued  before  us  that  the  above 
ruling  of  Lord  Ellenborough  had  no  application  in  an  action 
for  breach  of  contract,  express  or  implied. 

I  will  dispose  first  of  any  question  as  to  the  correctness 
of  Lord  Ellenborough's  ruling  when  the  action  is  in  tort  for 
negligence.  The  cases  of  Osborn  v.  Gillctt  (42  L.  J.  Ex.  53 ; 
L.  K.  8  Ex.  88)  and  Clark  v.  London  General  Omnibus  Co. 
(75  L.  J.  K.  B.  907 ;  [1906]  2  K.  B.  648)  govern  us,  so  that 
it  is  not  open  to  us,  even  if  we  thought  the  ruling  wrong 
to  differ  from  it.  All  we  can  do  is  to  examine  the  under- 
lying principle  and  to  see  whether  there  is  anything  in  that 
principle  which  should  limit  the  application  of  the  rule  in 
Baker  v.  Bolton  (1  Campb.  493) — that  in  a  civil  Court  the 
death  of  a  human  being  cannot  be  complained  of  as  an 
injury — to  actions  of  tort.  And  I  will  observe  here  that  in  the 
action  of  Frost  v.  Aylesbury  Dairy  Co.  (infra,  p.  595 ;  [1905] 
1  K.  B.  608),  which  went  to  the  Court  of  Appeal,  and  was 
an  action  for  breach  of  warranty,  the  damages  were  limited 
to  expenses  to  which  the  plaintiff  had  been  put  in  consequence 
of  the  illness  and  death  of  the  wife  of  the  plaintiff,  and  no  point 
arose  as  to  loss  of  services. 
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On  the  whole,  I  have  come  to  the  conclusion  that  this 
exception  from  the  general  principles  on  which  damages  are 
based  only  applies  to  cases  where  the  cause  of  action  is  the 
wrong  which  caused  the  death,  and  does  not  apply  to  cases 
where  there  is  a  cause  of  action  independently  of  such  wrong. 
I  think,  therefore,  that  this  appeal  must  be  dismissed  with 
costs. 

FARWELL,  L  J. :  The  plaintiff  sues  for  breach  of  contract  of 
warranty  of  fitness  for  human  food  of  certain  tinned  salmon 
supplied  to  and  eaten  by  himself  and  his  wife,  and  there  is  not — 
and  indeed  since  Frost  v.  Aylesbury  Dairy  Co.  (74  L.  J.  K.  B. 
386 ;  [1905]  1  K.  B.  608)  there  could  not  well  be— any  question 
as  to  the  sufficiency  of  his  cause  of  action :  the  only  question 
is  as  to  the  damages.  The  jury  have  given  him  £200  for  the 
loss  of  the  society  and  services  of  his  wife,  who  died  from 
the  effects  of  eating  the  salmon.  It  is  argued  that  no  such 
damages  can  be  recovered  on  the  authority  of  the  direction 
to  the  jury  by  Lord  Ellenborough  in  Baker  v.  Bolton  (1  Campb. 
493)  that  "  in  a  civil  Court  the  death  of  a  human  being  could 
not  be  complained  of  as  an  injury."  It  is  true  that  this  ruling 
is  in  general  terms,  but  it  must  be  read  as  applying  to  the 
case  before  the  Court,  which  was  an  action  of  tort  against 
a  coach  proprietor  for  negligent  driving.  Now,  in  an  action 
in  tort  for  negligence  the  damages  are  of  the  essence  of  the 
action :  negligent  driving  per  se  gives  no  cause  of  action ;  the 
cause  of  action  arises  when  the  negligent  driving  has  resulted 
in  damage  to  the  plaintiff.  Lord  Ellenborough's  ruling  was 
therefore  that  d.eath  could  not  be  used  for  the  purpose  of 
giving  rise  to  such  a  cause  of  action,  and  in  The  Vcra  Cruz 
([1884]  53  L.  J.  P.  33  ;  9  P.  D.  96)  the  proposition  is  thus 
stated  by  Lord  Bowen :  "  The  killing  of  the  deceased  per  se 
gives  no  right  of  action  at  all,  either  at  law  or  under 
Lord  Campbell's  Act."  But  the  case  is  different  where  the 
plaintiff  sues  in  contract;  the  cause  of  the  action  in  such  a 
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case  arises  on  the  breach,  and  damages  ensue  as  a  matter 
of  course,  although  the  amount  may  be  only  40s.  This 
distinction  is  thus  stated  by  the  Court  of  Common  Pleas  in 
Knights  v.  Quarks  ([1820]  2  Br.  &  B.  102,  at  p.  104 ;  4  Moore, 
532) :  "  if  a  man  contracted  for  a  safe  conveyance  by  a  coach, 
and  sustained  an  injury  by  a  fall,  by  which  his  means  of 
improving  his  personal  property  were  destroyed,  and  that 
property  in  consequence  injured, — though  it  was  clear,  he  in 
his  lifetime  might  at  his  election  sue  the  coach  proprietor  in 
contract  or  in  tort,  it  could  not  be  doubted  that  his  executor 
might  sue  in  assumpsit  for  the  consequences  of  the  coach 
proprietor's  breach  of  contract " ;  and  this  has  in  fact  been 
done  in  Bradshaw  v.  Lancashire  and  Yorkshire  Railway  ([1875] 
44  L.  J.  C.  P.  148;  L.  K.  10  C.  P.  189),  the  decision  in  which 
was  cited  with  approval  by  Lord  Halsbury  in  The  Greta 
Holme  (66  L.  J.  P.  166,  at  p.  169 ;  [1897]  A.  C.  596,  at  p. 
601) ;  and  see,  too,  Lord  Bowen's  judgment  in  Phillips  v. 
Homfray  (52  L.  J.  Ch.,  at  p.  837 ;  24  Ch.  D.,  at  p.  456).  It 
is  true  that  Lord  Ellenborough,  in  Chamberlain  v.  William- 
son ([1814]  2  M.  &  S.  408,  at  p.  415),  appears  to  take  a 
narrower  view;  but  his  opinion  was  a  dictum  only,  and  is 
apparently  inconsistent  with  Raymond  v.  Fitch  ([1835]  5 
L.  J.  Ex.  45  ;  2  Cr.  M.  &  R.  588)— see  1  Wins.  Saund.  p.  216  (a), 
note  1.  These  were  cases  in  which  the  contracting  party  was 
the  person  killed,  and  were  therefore  complicated  by  the 
application  to  them  of  the  maxim  "Actio  personalis  moritur 
cum  persona  " — a  maxim  which  has,  of  course,  no  application 
to  the  present  case,  where  the  plaintiff  is  the  contractor  and 
the  person  killed  a  third  person.  In  such  a  case  I  see  no 
ground  for  applying  the  ruling  in  cases  of  tort :  the  death  is 
not  an  essential  part  of  the  cause  of  action,  but  is  only  an 
element  in  ascertaining  the  damages,  and  I  know  of  no 
authority,  and  can  find  no  ground  in  reason  or  common  sense, 
why  no  damages  should  ever  be  given  in  case  and  by  reason 
L.C.  2  G 
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of  the  death.  The  jury  have  given  a  reasonable  sum  for  the 
natural  consequences  of  the  husband's  loss  of  his  wife.  In 
my  opinion  this  appeal  should  be  dismissed  with  costs. 

KENNEDY,  L.J. :  The  plaintiff  here  has  a  cause  of  action  in 

contract ;  and,  if  the  breach  of  a  contract  occasions  pecuniary 

damage,  necessarily  or  naturally  flowing  from  the  breach,  it 

appears  to  me  that,  as  a  matter  of  principle,  such  damage 

ought  to  be  recoverable  equally  where  it  is  connected  with 

the  death  or  with  the  bodily  injury  of  the  person  the  loss  of 

whose  services  through  the  breach  of  contract  constitutes  the 

plaintiffs  claim.     The  plaintiff  in  such  a  case  does  not  found 

his  action  on  the  death  of  his  wife  or  servant  as  the  case 

may  be ;  he  has,  in  the  defendants'  breach  of  contract  with 

himself,  a  right  of  action  wholly  independent  of  the  "  killing 

of  the  deceased  per  se,"  to  quote  the  language  of  Lord  Justice 

Bowen  in  The  Vera  Cruz  (53  L.  J.  P.,  at  p.  41 ;  9  P.  D.,  at 

p.  101).     Nor  do  I  think  that  a  distinction  in  principle  can 

soundly   be   drawn   between  the  case   where   the   breach  of 

contract  complained  of  has  resulted  in  the  loss  of  the  services 

of  a  wife  and  the  case  where  it  has  resulted  in  the  termination 

of  the  services  of   a  servant.     The  service  in  each  case,  to 

justify  compensation  in  damages,  must,  of  course,  be  proved 

to  be  of  pecuniary  value,  and  all  such  circumstances  as  might 

in  any  case  have   terminated  or  abbreviated  the  enjoyment 

of  the  services  or  diminished  their  value  must  be  taken  into 

consideration  by  the  jury.      A  contract  for  valuable  services 

extending  over  a  long  fixed  term  obviously  differs  in  regard  to 

the  proper  quantum  of  compensation  from  an  engagement  for 

the  like  services  which  extends  only  to  a  short  term,  or  which 

is  terminable  at   short   notice.     Having  regard   to   the  way 

in  which  the  law  regards  the  matrimonial  tie,  the  relation 

of  husband  and  wife  must  be  treated  as  the  most  permanent 

of  all  domestic  relations. 

It  has  not  been  argued  before  us  that,  assuming  a  husband 
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to  be  a  person  who  may  recover  compensation  for  a  pecuniary 
loss  consequent  upon  his  wife's  death,  the  damage  in  this 
particular  case  is  too  remotely  connected  with  the  defendants' 
breach  of  the  warranty  contained  in  his  contract  with  the 
plaintiff ;  and  indeed  in  the  recent  case  of  Frost  v.  Aylcsbury 
Dairy  Co.  (74  L.  J.  K.  B.  386;  [1905]  1  K.  B.  608),  where 
the  question  of  the  applicability  of  sect.  14,  sub-sect.  1,  of  the 
Sale  of  Goods  Act,  1893,  to  a  sale  of  milk  was  contested,  no 
question  appears  to  have  been  raised  by  the  appellant  either 
in  the  Court  of  first  instance  or  in  the  Court  of  Appeal,  that, 
if  the  section  did  apply,  the  plaintiff  was  not  entitled  to  the 
damages  which  the  jury  had  awarded  him  in  respect  of  the 
loss  and  expense  to  which  the  plaintiff  had  been  put  by 
the  illness  and  death  of  his  wife.  I  cannot  see,  as  I  have 
already  said,  in  regard  to  its  character  as  damage  naturally 
flowing  from  the  breach  of  contract,  any  sufficient  distinction 
between  expense  incurred  by  the  husband  in  respect  of  loss 
on  account  of  his  wife's  illness  and  pecuniary  loss  incurred 
by  him  on  account  of  her  death.  In  my  opinion  this  appeal 
fails. 

Appeal  dismissed. 
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CASES  ON  SPECIAL  COMMERCIAL 
CONTRACTS. 


CHAPTER  I. 

AGENCY. 

Authority  to  act  as  agent  may  be  implied  from  conduct.  If 
a  person  holds  another  out  as  having  authority  to  act 
for  him  he  cannot  by  private  instructions  limit  such 
apparent  authority  so  as  to  affect  the  rights  of  third 
parties. 

PICKERING  v.  BUST.    (1812) 
[15  East  38 ;  13  E.  E.  364.] 

THE  plaintiff  purchased  and  paid  for  hemp  lying  at  wharfs 
in  London  through  one  Swallow,  a  broker,  whose  ordinary 
business  it  was  to  buy  and  sell  hemp.  By  the  plaintiff's 
directions  the  hemp  was  delivered  to  Swallow  by  a  transfer  in 
the  books  of  the  wharfinger  from  the  name  of  the  seller 
to  that  of  Swallow.  Swallow  sold  and  delivered  the  hemp 
to  Hayward  &  Co.,  who  assigned  to  the  defendant.  The 
plaintiff,  discovering  these  transactions,  brought  this  action 
against  the  defendants  for  trover. 

Held,  that  on  the  above  facts  Swallow,  with  respect  to  third 
parties,   had   an   implied   authority  to   sell.     A  verdict   was 
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therefore  found  for  the  defendant,  with  leave  to  the  plaintiff 
to  move  to  set  it  aside. 

The  plaintiff  accordingly  moved. 

Lord  ELLENBOROUGH,  C.J. :  It  cannot  fairly  be  questioned 
in  this  case  but  that  Swallow  had  an  implied  authority  to  sell. 
Strangers  can  only  look  to  the  acts  of  the  parties,  and  to  the 
external  indicia  of  property,  and  not  to  the  private  communi- 
cations which  may  pass  between  a  principal  and  his  broker ; 
and  if  a  person  authorise  another  to  assume  the  apparent 
right  of  disposing  of  property  in  the  ordinary  course  of  trade, 
it  must  be  presumed  that  the  apparent  authority  is  the  real 
authority.  I  cannot  subscribe  to  the  doctrine,  that  a  broker's 
engagements  are  necessarily  in  all  cases  limited  to  his  actual 
authority,  the  reality  of  which  is  afterwards  to  be  tried  by  the 
fact.  It  is  clear  that  he  may  bind  his  principal  within  the 
limits  of  the  authority  with  which  he  has  been  apparently 
clothed  by  the  principal  in  respect  of  the  subject  matter ;  and 
there  would  be  no  safety  in  mercantile  transactions  if  he  could 
not.  Where  the  commodity  is  sent  in  such  a  way  and  to  such 
a  place  as  to  exhibit  an  apparent  purpose  of  sale,  the 
principal  will  be  bound,  and  the  purchaser  safe. 

Grose,  Le  Blanc,  and  Batley,  JJ.,  agreed. 

NOTE. — An  auctioneer  was  instructed  by  the  owner  of  a  pony 
to  sell  it  at  a  public  auction  with  a  reserve  price  of  £25.  The 
auctioneer  inadvertently  stated  that  the  sale  was  without  reserve, 
and  knocked  the  pony  down  to  one  E  for  15  guineas.  Discovering 
his  mistake,  he  again  put  the  pony  up  for  sale  and  it  was  bought 
in  for  17  guineas.  No  note  or  memorandum  of  the  sale  to  E  was 
made.  E  brought  an  action  against  the  auctioneer  claiming 
damages  for  the  detention  of  the  pony  or  alternatively  for  breach 
of  warrant  of  authority. 

The  Divisional  Court  (Lord  Alverstone,  C.J.,  Wills  and  Kennedy, 
JJ.)  held  (1)  that  the  claim  for  detention  failed  by  reason  of  the 
absence  of  a  written  note  or  memorandum  ;  (2)  that  an  auctioneer 
has  an  implied  authority  to  sell  without  reserve,  and  that  if  he 
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does  so  the  vendor  cannot  set  up  as  against  the  buyer  limitations 
of  that  authority  not  known  to  the  buyer.  There  was  therefore 
a  contract  between  the  vendor  and  purchaser  on  which  an  action 
might  have  been  brought  but  for  the  absence  of  a  written  memo- 
randum, and  so  no  breach  of  warrant  of  authority.  The  Court 
threw  out  the  suggestion  that  the  auctioneer  might  have  been 
liable  for  failing  to  make  a  note  or  memorandum. 

(Rainbow  v.  Howkins,  [1904]  2  K.  B.  322;  73  L.  J. 

K.  B.  641.     And  see  hereon  Debenham  v.  Melon, 

supra,  p.  172.) 

A  person  taking  delivery  or  transfer  of  goods  or  of  a  document 
of  title  thereto  from  a  mercantile  agent  in  possession  for  the 
owner,  if  he  takes  bond  fide,  gets  a  good  title  even  if  the  agent 
was  not  authorised  to  deliver  or  transfer.  See  sect.  25,  Sale  of 
Goods  Act,  1893;  the  Factors  Act,  1899;  and  Cahn  v.  Pockett 
Co.,  infra,  p.  613,  and  Oppenheimer  v.  Atteriborough,  infra,  p.  620. 


RULES   FOR   RATIFICATION. 

(i)  The  professed  agent  must  have  entered  into  the  contract 
expressly  as  agent  contemplating  (at  least  in  his  own 
mind)  the  person  desiring  to  ratify  as  his  principal. 

KEIGHLEY,  Etc.,  v.  DURANT.    (1901) 
[(1901)  A.  C.  240 ;  70  L.  J.  K.  B.  662 ;  84  L.  T.  777.] 

Roberts,  a  corn  merchant  at  Wakefield,  was  authorised  by 

he  appellants  to  buy  wheat  on  a  joint  account  for   himself 

and  them  at  a  certain  price.     Roberts  failed   to  buy  at   the 

authorised  price,  but  on  May  llth,  without  authority  from  the 

appellants,  contracted  with  Durant  to   buy  wheat   from  him 
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at  a  higher  price.  Eoberts  made  the  contract  in  his  own 
name,  but,  as  he  afterwards  said  at  the  trial,  intending  it  to  be 
on  a  joint  account  for  the  appellants  and  himself.  That 
intention  was  not  disclosed  by  Roberts  to  Durant. .  The  next 
day  the  appellants  agreed  with  Roberts  to  take  the  wheat  on  a 
joint  account.  Roberts  and  the  appellants  having  failed  to  take 
the  wheat,  Durant  resold  it  at  a  loss,  and  sued  Roberts  and  the 
appellants  for  the  loss.  Day,  J.,  dismissed  the  action  against 
the  appellants  on  the  ground  that  there  was  no  ratification  in 
law  of  the  contract,  and  gave  judgment  against  Roberts  for  the 
full  amount. 

The  Court  of  Appeal  (Collins  and  Romer,  LJJ. — A.  L. 
Smith,  M.R.,  dissenting)  reversed  the  decision  as  regards  the 
appellants,  who  appealed. 

Earl  of  HALSBURY,  L.C. :  Roberts  made  a  contract  on  his 
own  behalf  and  without  the  authority  of  anybody  else.  The 
contract  was  made  and  the  parties  to  it  ascertained,  and  I  am 
of  opinion  that  upon  no  principle  known  to  the  law  could  the 
present  appellants  be  made  parties  to  that  contract.  They 
could,  of  course,  make  another  contract  in  the  same  terms 
if  they  pleased,  but  it  would  not  be  this  contract. 

Lord  MACNAGHTEN  :  As  a  general  rule,  only  persons  who 
are  parties  to  a  contract,  acting  either  by  themselves  or  by  an 
authorised  agent,  can  sue  or  be  sued  on  the  contract.  A 
stranger  cannot  enforce  the  contract,  nor  can  it  be  enforced 
against  a  stranger.  The  most  remarkable  exception,  I  think, 
results  from  the  doctrine  of  ratification  as  established  in  English 
law.  That  doctrine  is  thus  stated  by  Tindal,  C.J.,  in  Wilson 
v.  Tumman  ([1843]  6  M.  &  G.,  at  p.  242) :  "  That  an  act  done 
for  another,  by  a  person,  not  assuming  to  act  for  himself,  but 
for  such  other  person,  though  without  any  precedent  authority 
whatever,  becomes  the  act  of  the  principal,  if  subsequentl}- 
ratified  by  him,  is  the  known  and  well-established  rule  of  law. 
In  that  case  the  principal  is  bound  by  the  act,  whether  it  be 
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for  his  detriment  or  his  advantage,  and  whether  it  be  founded 
on  a  tort  or  on  a  contract,  to  the  same  effect  as  by,  and  with 
all  the  consequences  which  follow  from,  the  same  act  done  by 
his  previous  authority."  And  so  by  a  wholesome  and  con- 
venient fiction,  a  person  ratifying  the  act  of  another,  who, 
without  authority,  has  made  a  contract  openly  and  avowedly 
on  his  behalf,  is  deemed  to  be,  though  in  fact  he  was  not, 
a  party  to  the  contract.  Does  the  fiction  cover  the  case  of 
a  person  who  makes  no  avowal  at  all,  but  assumes  to  act  for 
himself  and  for  no  one  else  ?  If  Tindal,  C. J.'s,  statement  of 
the  law  is  accurate,  it  would  seem  to  exclude  the  case  of  a 
person  who  may  intend  to  act  for  another,  but  at  the  same 
time  keeps  his  intention  locked  up  in  his  own  breast ;  for  it 
cannot  be  said  that  a  person  who  so  conducts  himself  does 
assume  to  act  for  anybody  but  himself.  But  ought  the 
doctrine  of  ratification  to  extend  to  such  a  case  ?  On  principle 
I  should  say  certainly  not.  It  is,  I  think,  a  well-established 
principle  in  English  law  that  civil  obligations  are  not  to  be 
created  by,  or  founded  upon,  undisclosed  intentions.  That 
is  a  very  old  principle.  Lord  Blackburn,  enforcing  it  in  the 
case  of  Brogdcn  v.  Metropolitan  Eaihvay  Co.  ([1877]  2  A.  C.,  at 
p.  692;  supra,  p.  5),  traces  it  back  to  the  year  books  of 
Edward  IV. 

Lords  Shand,  James  of  Hereford,  Davey,  Brampton  and 
Robertson,  concurred. 

Lord  LINDLEY  :  The  explanation  of  the  doctrine  that  an 
undisclosed  principal  can  sue  and  be  sued  on  a  contract 
made  in  the  name  of  another  person  with  his  authority  is, 
that  the  contract  is  in  truth,  although  not  in  form,  that  of 
the  undisclosed  principal  himself.  Both  the  principal  and 
the  authority  exist  when  the  contract  is  made,  and  the  person 
who  makes  it  for  him  is  only  the  instrument  by  which  the 
principal  acts.  In  allowing  him  to  sue  and  be  sued  upon  it, 
effect  is  given,  so  far  as  he  is  concerned,  to  what  is  true  in 
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fact,  although  that  truth  may  not  have  been  known  to  the 
other  contracting  party. 

Some  other  reason  must  be  found  to  permit  a  person  to 
sue  or  be  sued  upon  a  contract  not  entered  into  by  him 
through  an  agent  or  otherwise.  The  principle  relied  on, 
and  the  only  principle  which  by  our  law  can  be  invoked 
with  any  chance  of  success,  is  that  known  as  ratification, 
by  which  an  approval  of  what  has  been  done  is  sometimes 
treated  as  equivalent  to  a  previous  authority  to  do  it.  Where 
a  man  acts  without  authority  and  an  authority  is  imputed 
to  him  a  fiction  is  introduced,  and  care  must  be  taken  not 
to  treat  this  fiction  as  fact. 

It  was  strongly  contended  that  there  was  no  reason  why 
the  doctrine  of  ratification  should  not  be  applied  to  undisclosed 
principals  in  general,  and  that  no  one  could  be  injured  by  it 
if  it  were  so  applied.  I  am  not  convinced  of  this.  But  in 
this  case  there  is  no  evidence  in  existence  that  at  the  time 
when  Roberts  made  his  contract  he  was  in  fact  acting,  as 
distinguished  from  intending  to  act,  for  the  defendants  as 
possible  principals,  and  the  decision  appealed  from,  if  affirmed, 
would  introduce  a  very  dangerous  doctrine.  It  would  enable 
one  person  to  make  a  contract  between  two  others  by  creating 
a  principal  and  saying  what  his  own  undisclosed  intentions 
were,  and  these  could  not  be  tested. 

Appeal  allowed. 
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(2)  This  contemplated  principal  must  have  been  in  existence 
and  capable  of  contracting  at  the  time  the  contract  was 
made. 

KELNER  v.  BAXTER  AND  OTHERS.     (1866) 
[L.  E.  2  C.  P.  174 ;  36  L.  J.  C.  P.  94 ;  15  L.  T.  213.] 

The  plaintiff  was  a  wine  merchant  and  proprietor  of  the 
Assembly  Kooms  at  Gravesend.  It  being  proposed  to  form 
a  joint  stock  company  to  establish  an  hotel  there,  an  agree- 
ment was  entered  into  in  the  following  terms  :  "  Jan.  27th, 
1866.  To  A,  B,  and  C,  on  behalf  of  the  proposed  Gravesend 
Royal  Alexandra  Hotel  Company.  I  hereby  propose  to  sell 
the  extra  stock,  as  per  schedule  hereto,  for  the  sum  of  £900, 
payable  on  the  28th  of  February,  1866 "  (signed  by  the 
plaintiff).  "We  have  received  your  offer  to  sell  the  extra 
stock  as  above,  and  we  hereby  agree  to  accept  the  terms  pro- 
posed." (Signed)  "  A,  B,  and  C,  on  behalf  of  the  Gravesend 
Royal  Alexandra  Hotel  Company."  The  goods  were  handed 
over  to  the  representatives  of  the  proposed  company  and  con- 
sumed in  the  business.  The  company  obtained  a  certificate 
of  incorporation  under  the  Companies  Act  on  the  20th 
February,  but  collapsed  before  the  money  was  paid. 

Hdd,  the  company  not  being  in  existence  at  the  time 
the  contract  was  made  could  not  have  ratified,  and  that  as  the 
contract  would  be  wholly  inoperative  unless  binding  on  the 
persons  who  signed  it  they  were  personally  liable. 

EBLE,  C.J. :  I  agree  that  if  the  Gravesend  Royal  Alexandra 
Hotel  Company  had  been  an  existing  company  at  this  time, 
the  persons  who  signed  the  agreement  would  have  signed 
as  agents  of  the  company.  But,  as  there  was  no  company 
in  existence  at  the  time,  the  agreement  would  be  wholly 
inoperative  unless  it  were  held  to  be  binding  on  the  defen- 
dants personally.  The  cases  referred  to  in  the  course  of  the 
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argument  fully  bear  out  the  proposition  that,  where  a  contract 
is  signed  by  one  who  professes  to  be  signing  "  as  agent,"  but 
who  has  no  principal  existing  at  the  time,  and  the  contract 
would  be  altogether  inoperative  unless  binding  upon  the 
person  who  signed  it,  he  is  bound  thereby,  and  a  stranger 
cannot  by  a  subsequent  ratification  relieve  him  from  that 
responsibility.  When  the  company  came  afterwards  into 
existence  it  was  a  totally  new  creature,  having  rights  and 
obligations  from  that  time,  but  no  rights  or  obligations  by 
reason  of  anything  which  might  have  been  done  before.  It 
was  once,  indeed,  thought  that  an  inchoate  liability  might 
be  incurred  on  behalf  of  a  proposed  company,  which  would 
become  binding  on  it  when  subsequently  formed ;  but  that 
notion  was  manifestly  contrary  to  the  principles  upon  which 
the  law  of  contract  is  founded.  There  must  be  two  parties 
to  a  contract,  and  the  rights  and  obligations  which  it  creates 
cannot  be  transferred  by  one  of  them  to  a  third  person  who 
was  not  in  a  condition  to  be  bound  by  it  at  the  time  it  was 
made. 

WILLES,  J. :  I  am  of  the  same  opinion.  I  apprehend  the 
company  could  only  become  liable  upon  a  new  contract. 
Ratification  can  only  be  by  a  person  ascertained  at  the  time 
of  the  act  done — by  a  person  in  existence  either  actually  or 
in  contemplation  of  law.  Construing  this  document  ut  res 
mayis  valeat  quam  pereat,  we  must  assume  that  the  parties 
contemplated  that  the  persons  signing  it  would  be  personally 
liable. 

Byles  and  Keating,  JJ.,  agreed. 

NOTE. — Kelner  v.  Baxter  was  approved  by  the  Privy  Council 
in  Natal  Land,  etc.,  Company  v.  Pauline  Colliery  Syndicate,  [1904] 
A.  C.,  at  p.  126 ;  73  L.  J.  P.  C.  22 ;  89  L.  T.  678. 
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Whether  the  agent  or  principal  or  both  become  parties  to  the 
contract  depends  \npon  the  intention  of  the  parties  as 
expressed  in  the  contract. 

LEWIS  v.  NICHOLSON.    (Infra, p.  463.) 

CALDER  v.  DOBELL.    (Infra,  p.  470.) 

HUMBLE  v.  HUNTER.    (Infra, p.  473.) 

HUTTON  v.  BULLOCH.    (Infra, p.  483.) 


An  agent  who  contracts  as  such  and  as  such  only  is  not  a 
party  to  the  contract  and  can  take  no  rights  thereunder. 

BICKERTON  v.  BURRELL.    (1816) 
[5  M.  &  S.  383.] 

Assumpsit  to  recover  from  the  defendant,  an  auctioneer,  a 
deposit  made  by  the  plaintiff,  upon  a  purchase  of  a  ground 
rent  by  public  auction. 

At  the  sale  the  plaintiff  signed  the  following  memorandum  : 
"  I  have  this  day  purchased  of  Mr.  C.  Burrell,  by  public 
auction,  the  improved  ground  rent  described  lot  1st  in  the 
annexed  printed  particulars  of  sale,  for  the  sum  of  £600,  and 
have  paid  to  the  said  C.  Burrell  a  deposit  of  £120  in  part  of  the 
said  purchase. 

(Signed)  "  J.  Bickerton, 

"  For  C.  Kichardson." 

The  plaintiff  also  took  a  receipt  for  the  deposit  money  in 
this  form  : 

"  Keceived  2nd  May,  1815,  of  Mr.  J.  Bickerton,  for  Mr.  C. 
Richardson,  £120  being  the  deposit  on  the  purchase  of  leasehold 
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ground  rents  at  Hackney,  purchased  by  him  this  day,  and 
in  part  payment, 

"  For  Chs.  Burrell, 

"  J.  Whebell." 

It  was  objected  that  the  action  should  have  been  by 
C.  Richardson.  The  plaintiff  proposed  to  call  C.  Richardson 
to  prove  that  she  had  never  authorised  the  plaintiff  to  use  her 
name,  or  to  make  the  purchase  for  her,  nor  had  advanced  any 
money,  or  was  capable  of  advancing  any  to  make  such  a  pur- 
chase, and  that  she  claimed  no  interest  in  it,  nor  knew  of  it 
until  a  short  time  before  the  action.  It  was  suggested  that 
the  plaintiff  used  her  name  because  he  intended  the  purchase 
for  her  benefit. 

Lord  Ellenborough,  C.J.,  nonsuited  the  plaintiff.     A  rule 
nisi  for  setting  aside  the  nonsuit  having  been  obtained, 
Scarlett  and  Puller  showed  cause. 

Lord  ELLENBOKOUGH,  C.J. :  In  the  ordinary  transactions  of 
commerce,  a  man  may  sell  or  purchase  in  his  own  name,  and 
yet  it  does  not  follow  that  the  contract  is  his,  but  the  transac- 
tion is  open  to  explanation,  and  others  who  do  not  appear 
as  parties  to  the  contract  are  frequently  disclosed,  and  step 
in  to  demand  the  benefit  of  it.  But  where  a  man  assigns  to 
himself  the  character  of  agent  to  another  whom  he  names 
I  am  not  aware  that  the  law  will  permit  him  to  shift  his  situa- 
tion and  to  declare  himself  the  principal  and  the  other  a  mere 
creature  of  straw. 

It  was  proposed  to  call  Mrs.  Richardson  to  prove  that  she 
had  no  interest  in  the  transaction.  Admitting  this  to  be  so, 
yet  the  question  still  occurs,  whether  a  man  who  has  dealt  with 
another  in  the  character  of  agent  is  at  liberty  to  retract  that 
character  without  notice,  and  to  turn  round  and  sue  in  the 
character  of  principal.  As  to  which,  it  appears  to  me  that  the 
defendant  ought  at  least  to  have  an  opportunity  of  knowing 
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by  means  of  a  specific  notice,  before  he  is  dragged  into  a  court 
of  justice,  the  real  situation  in  which  the  plaintiff  claims  to 
stand,  in  order  that  he  may  judge  how  to  act.  In  the  present 
case,  non  constat,  but  that  the  defendant  would  have  tendered 
the  money. 

Bayley,  Abbott,  and  Holroyd,  JJ.,  agreed. 


Nor  is  he  liable  thereon,  even  though  he  had  no  authority  to 

contract. 

LEWIS  v.  NICHOLSON  AND  PARKER.    (1852) 

[18  A.  &  E.  (N.S.)  503 ;  21  L.  J.  Q.  B.  311;  16  Jur.  1041.] 

The  defendants,  being  solicitors,  wrote  to  the  plaintiff's 
solicitor  making  an  offer  "  on  behalf  of "  a  client.  The  offer  was 
accepted.  In  fact,  the  defendants  had  no  authority  to  make 
the  offer,  and  the  client  was  not  bound  thereby. 

Held,  this  absence  of  authority  did  not  make  defendants 
liable  on  the  contract  as  principals  and  that  the  nonsuit  was 
right. 

Lord  CAMPBELL,  C.J. :  So,  the  principals  not  being  bound, 
the  question  arises  whether  the  defendants  are  liable  in  this 
form  of  action.  In  the  note  to  Thomas  v.  Haves  (2  C.  &  M. 
519)  it  is  stated  to  have  been  said  by  Bayley,  B.,  that  "  where 
an  agent  makes  a  contract  in  the  name  of  his  principal,  and  it 
turns  out  that  the  principal  is  not  liable  from  the  want  of 
authority  in  the  agent  to  make  such  contract,  the  agent  is  per- 
sonally liable  on  the  contract."  That  is  a  high  authority,  but 
I  must  dissent  from  it.  It  is  clear  that  it  cannot  apply  where 
the  contract  is  peculiarly  personal;  otherwise  this  absurdity 
would  follow,  that,  if  A,  professing  to  have  but  not  having 
authority  from  B,  made  a  contract  that  B  should  marry  C, 
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C  might  sue  A  for  breach  of  promise  of  marriage,  even  though 
they  were  of  the  same  sex.  But  I  go  further.  I  think  in  no 
case  where  it  appears  that  a  man  did  not  intend  to  bind  himself, 
but  only  to  make  a  contract  for  a  principal,  can  he  be  sued  as 
principal,  merely  because  there  was  no  authority.  He  is  liable 
if  there  was  any  fraud,  in  an  action  for  deceit,  and,  in  my 
opinion,  as  at  present  advised,  on  an  implied  contract  that  he 
had  authority,  whether  there  was  fraud  or  not. 
Wightman,  Erie,  and  Crompton,  JJ.,  agreed. 

NOTE. — But  the  agent  may  so  contract  that  he  becomes  person- 
ally liable  on  the  contract  either  solely  or  in  addition  to  his  principal. 
Thus  an  agent  who  contracts  on  behalf  of  an  unnamed  principal  is 
presumed  to  be  personally  liable  (see  Colder  v.  Dobell,  p.  470). 
There  is  a  presumption  tbat  an  agent  on  behalf  of  a  foreign 
principal  contracts  personally  and  that  he  has  no  authority  to 
pledge  the  credit  of  the  principal  (see  Hutton  v.  Bullock,  p.  483).  In 
these  cases  the  agent  must  contract  out  of  his  liability  to  escape. 
"  Where  a  foreigner  has  instructed  English  merchants  to  act  for 
him,  I  take  it  tbat  the  usage  of  trade,  established  for  many  years, 
bas  been  tbat  it  is  understood  that  tbe  foreign  constituent  has  not 
authorised  the  merchants  to  pledge  bis  credit  to  the  contract,  to 
establish  privity  between  him  and  the  home  supplier.  On  the 
other  hand,  the  home  supplier,  knowing  tbat  to  be  the  usage, 
unless  there  is  something  in  tbe  bargain  showing  tbe  intention 
to  be  otherwise,  does  not  trust  tbe  foreigner,  and  so  does  not  make 
the  foreigner  responsible  to  him,  and  does  not  make  himself 
responsible  to  the  foreigner." 

Per  Blackburn,  J.,  Elbinger  v.  C7ay«((1873)  L.  E.  7  Q.  B.  313,  at 
p.  317.) 


But  if  the  alleged  principal  is  a  fictitious  person  or  a  person 
incapable  of  contracting  the  agent  is  presumed  to  have 
contracted  personally. 

KELNER  v.  BAXTER.    (Supra,  p.  459.) 
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If  the  alleged  principal  was  not  named,  and  it  can  be  proved 
that  the  agent  was  in  fact  his  own  principal  and  was 
contracting  as  such,  he  can  sue  or  be  sued  on  the  contract. 

SCHMALTZ  v.  AVERY.    (1851) 
f!6  Q.  B.  655  ;  20  L.  J.  Q.  B.  228.] 

Assumpsit  on  a  charterparty  by  freighter  against  shipowner 
for  not  receiving  cargo. 

Plea,  non-assumpsit. 

The  charterparty  was  made  by  defendant  of  one  part  "  and 
G.  Schmaltz  &  Co.  (agents  of  the  freighter)  of  the  other,"  and 
concluded  as  follows :  "  This  charter  being  concluded  on 
behalf  of  another  party,  it  is  agreed  that  all  responsibility  on 
the  part  of  G.  Schmaltz  &  Co.  shall  cease  as  soon  as  the  cargo 
is  shipped." 

Held,  the  plaintiff  might  prove  that  he  was  the  freighter 
and  his  own  principal,  and  that  he  was  entitled  to  recover  in 
his  own  name. 

PATTESON,  J.,  delivered  the  judgment  of  the  Court  (Patteson, 
Coleridge,  and  Wightman,  JJ.) :  It  is  conceded  that  if  there 
had  been  a  third  party  who  was  the  real  freighter,  such  party 
might  have  sued,  although  his  name  was  not  disclosed  in  the 
charterparty.  But  the  question  is  whether  the  plaintiff  can 
fill  both  characters  of  agent  and  principal ;  or  further,  whether 
he  can  repudiate  that  of  agent  and  adopt  that  of  principal ; 
both  characters  being  referred  to  in  the  charterparty,  but 
the  name  of  the  principal  not  being  therein  mentioned. 

...  A  passage  in  the  judgment  of  the  Court  in  Rayner  v . 
Grote  (15  M.  &  W.  359)  was  much  relied  on :  "  If,  indeed,  the 
contract  had  been  wholly  unperformed,  and  one  which  the 
plaintiff,  by  merely  proving  himself  to  be  the  real  principal, 
was  seeking  to  enforce,  the  question  might  admit  of  some 
•doubt.  In  many  such  cases,  such  as,  for  instance,  the  case  of 

L.C.  2  H 


466  CASES   ON   THE  LAW  OF  CONTRACTS. 

contracts  in  which  the  skill  or  solvency  of  the  person  who  is 
named  as  the  principal  may  reasonably  be  considered  as  a 
material  ingredient  in  the  contract,  it  is  clear  that  the  agent 
cannot  then  show  himself  to  be  the  real  principal,  and  sue  in 
his  own  name ;  and  perhaps  it  may  be  fairly  urged  that  this,. 
in  all  executory  contracts,  if  wholly  unperformed,  or  if  partly 
performed  without  the  knowledge  of  who  is  the  real  principal  T 
may  be  the  general  rule."  With  this  passage  we  entirely 
agree ;  but  it  is  plain  that  it  is  applicable  only  to  cases  where 
the  supposed  principal  is  named  in  the  contract :  if  he  be  not 
named,  it  is  impossible  that  the  other  party  can  have  been 
in  any  way  induced  to  enter  into  the  contract  by  any  of  the 
reasons  suggested. 

In  the  present  case,  the  names  of  the  supposed  freighters 
not  being  inserted,  no  inducement  to  enter  into  the  contract 
from  the  supposed  solvency  of  the  freighters  can  be  surmised.. 
Any  one  who  could  prove  himself  to  have  been  the  real 
freighter  and  principal,  whether  solvent  or  not,  might  most 
unquestionably  have  sued  on  this  charterparty.  It  is  indeed 
possible  that  he  may  have  been  contented  to  take  any  freighter 
and  principal  provided  it  was  not  the  present  plaintiff,  and 
may  have  relied  on  the  terms  of  the  charterparty  indicating 
that  the  plaintiff  was  an  agent  only,  being  willing  to  accept  of 
any  one  else,  be  he  who  he  might,  as  principal.  After  all, 
therefore,  the  question  is  reduced  to  this  :  Whether  we  are  to- 
assume  that  the  defendant  did  so  rely  on  the  character  of  the 
plaintiff  as  agent  only,  and  would  not  have  contracted  with 
him  as  principal  if  he  had  known  him  so  to  be,  and  are  to  lay 
it  down  as  a  broad  rule  that  a  person  contracting  as  agent 
for  an  unknown  and  unnamed  principal  is  precluded  from 
saying,  I  am  myself  that  principal.  Doubtless  his  saying  so- 
does  in  some  measure  contradict  the  written  contract,  espeeially 
the  concluding  clause  which  says  :  "  This  charter  being  con- 
cluded on  behalf  of  another  party,"  etc.,  for  there  was  no  such 
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other  party.  But  there  is  no  contradiction  of  the  charter- 
party  if  the  plaintiff  can  be  considered  as  filling  two  characters, 
namely,  those  of  agent  and  principal.  A  man  cannot  in  strict 
propriety  of  speech  be  said  to  be  agent  to  himself.  Yet,  in  a 
contract  of  this  description,  we  see  no  absurdity  in  saying  that 
he  might  fill  both  characters  ;  that  he  might  contract  as  agent 
for  the  freighter  whoever  that  freighter  might  turn  out  to  be 
and  might  still  adopt  that  character  of  freighter  himself  if  he 
chose. 

There  is  nothing  in  the  argument  that  the  plaintiffs  re- 
sponsibility is  expressly  made  to  cease  "  as  soon  as  the  cargo 
is  shipped ;  "  for  that  limitation  plainly  applies  only  to  his 
character  as  agent ;  and,  being  real  principal,  his  responsi- 
bility would  unquestionably  continue  after  the  cargo  was 
shipped. 

Upon  the  whole,  we  are  of  opinion  that  this  rule  must  be 
made  absolute. 

Rule  absolute. 

NOTE. — A  charterparty  contained  the  following  clause :  "  This 
charterparty  being  concluded  by  C.  T.  Jackson  on  behalf  of 
another  party  resident  abroad,  it  is  agreed  that  all  liability  of  the 
former  ceases  as  soon  as  he  has  shipped  his  cargo."  In  an  action 
against  Jackson  for  the  freight  of  the  goods,  Parke,  Alderson  and 
Platt,  BB.,  held  that  he  would  have  been  liable  if  it  had  been 
shown  that  he  was  the  real  principal  in  the  matter,  but  that  there 
was  in  fact  no  such  evidence.  Carr  v.  Jackson  (1852),  7  Ex.  382 ; 
21  L.  J.  Ex.  137. 

In  Harper  &  Go.  v.  Vigers  Brothers  ([1909]  2  K.  B.  549 ;  78 
L.  J.  K.  B.  867)  Pickford,  J.,  following  these  cases,  held  that 
shipbrokers  were  entitled  to  sue  on  a  contract  entered  into  by 
them  "  by  authority  of  and  as  agents  for  owners  "  of  a  steamship 
to  be  named  on  proof  that  they  had  no  principals  and  were  in  fact 
contracting  on  their  own  behalf. 
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An  agent  may  be  liable  on  an  implied  warranty  that  he 
has  authority  to  bind  his  principal. 

COLLEN  v.  WRIGHT.    (1857) 

[8  E.  &  B.  647 ;  27  L.  J.  Q.  B.  215 ;  4  Jur.  (N.S.)  357.] 

Appeal  from  the  Court  of  Queen's  Bench  on  a  case  stated. 

Defendant's  testator,  W,  professing  to  act  as  agent  for  G, 
made  an  agreement  with  the  plaintiff  for  the  lease  of  a  farm 
belonging  to  G,  and  signed  it  "  W,  agent  to  G,  lessor." 
He  had  not  in  fact  authority  from  G. 

Held,  affirming  the  Court  of  Queen's  Bench,  that  there  was 
a  contract  on  the  part  of  W  that  he  had  authority  on  which 
his  representatives  were  liable. 

WILLES,  J.,  delivered  the  following  judgment,  in  which 
Pollock,  C.B.,  Williams,  J.,  and  Bramwell,  Watson,  and 
Channell,  BB.,  concurred  :  I  am  of  opinion  that  a  person 
who  induces  another  to  contract  with  him  as  the  agent  of  a 
third  party  by  an  unqualified  assertion  of  his  being  authorised 
to  act  as  such  agent,  is  answerable  to  the  person  who  so  con- 
tracts for  any  damages  which  he  may  sustain  by  reason  of 
the  assertion  of  authority  being  untrue.  The  obligation 
arising  in  such  a  case  is  well  expressed  by  saying  that  a 
person  professing  to  contract  as  agent  for  another,  impliedly, 
if  not  expressly,  undertakes  to  or  promises  the  person  who 
enters  into  such  contract,  upon  the  faith  of  the  professed 
agent  being  duly  authorised,  that  the  authority  which  he 
professes  to  have  does  in  point  of  fact  exist.  The  fact  of 
entering  into  the  transaction  with  the  professed  agent,  as 
such,  is  good  consideration  for  the  promise.  Indeed  the 
contract  would  be  binding  upon  the  person  dealing  with  the 
professed  agent  if  the  alleged  principal  were  to  ratify  the  act 
of  the  latter. 

Cockburn,  C.J.,  dissented. 
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YONGE  v.  TOYNBEE.    (1910) 
[(1910)  1  K.  B.  215 ;  79  L.  J.  K.  B.  208 ;  102  L.  T.  57.] 

Before  writ  issued  in  the  action,  which  was  for  libel,  the 
defendant  instructed  a  firm  of  solicitors  to  act  for  him,  but 
subsequently  became  of  unsound  mind.  The  solicitors,  not 
knowing  the  latter  fact,  duly  entered  an  appearance  to  the 
writ,  and  acted  in  various  interlocutory  proceedings.  After 
notice  of  trial  had  been  given  the  solicitors  for  the  first  time 
discovered  that  the  defendant  had  been  certified  as  a  person 
of  unsound  mind  previous  to  the  issue  of  the  writ,  and  at 
once  informed  the  plaintiff,  who  thereupon  applied  to  the 
Court  for  an  order  that  the  appearance  be  set  aside,  and 
that  the  solicitors  pay  the  costs  of  the  action  to  date. 

The  Master  (and  subsequently  his  decision  was  affirmed  by 
Sutton,  J.)  made  an  order  striking  out  the  proceedings,  but 
refused  to  order  the  solicitors  to  pay  the  costs.  The  plaintiff 
appealed,  and  relied  on  Gotten  v.  Wright  (supra,  p.  468). 

BUCKLEY,  L.J.  (after  dealing  with  cases  quoted  in  the  course 
of  argument,  including  Gotten  v.  Wright)  :  The  result  of  these 
judgments  in  my  opinion  is  that  the  liability  of  the  person 
who  professes  to  act  as  agent  arises  (a)  if  he  has  been  fraudu- 
lent ;  (b)  if  he  has  without  fraud  untruly  represented  that 
he  had  authority  when  he  had  not ;  and  (c)  also  where  he 
innocently  misrepresents  that  he  has  authority  when  the 
fact  is  either — first,  that  he  had  never  had  authority,  or, 
secondly,  that  his  original  authority  has  ceased  by  facts  of 
which  he  has  not  knowledge  or  means  of  knowledge.  Such 
last-mentioned  liability  arises  from  the  fact  that  by  professing 
to  act  as  agent  he  impliedly  contracts  that  he  has  authority, 
and  it  is  immaterial  whether  he  knew  of  the  defect  of  his 
authority  or  not. 

SWINFEN  EADY,  J. :  It  is  in  my  opinion  essential  to  the 
proper  conduct  of  legal  business  that  a  solicitor  should  be 
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held  to  warrant  the  authority  which  he  claims  of  representing 
the  client.  If  it  were  not  no  one  would  be  safe  in  assuming 
that  his  opponent's  solicitor  was  duly  authorised  in  what  he 
said  or  did. 

VAUGHAN  WILLIAMS,  LJ. :  Reluctantly,  not  without  doubt, 
I  have  yielded  to  the  views  expressed  by  my  brethren. 

Appeal  allowed. 


Parol  evidence  may  be  given  (even  if  contract  be  in  writing} 
to  show  a  person  is  in  fact  an  undisclosed  principal. 

CALDER  v.  DOBELL.    (1871) 
[6  C.  P.  486 ;  40  L.  J.  C.  P.  224 ;  25  L.  T.  129.] 

C,  a  broker,  was  authorised  by  the  defendant  to  buy  cotton 
for  him,  but  he  was  not  to  disclose  his  name.  C's  credit  not 
being  good  enough  to  enable  him  to  obtain  a  contract  upon 
his  own  sole  responsibility,  he  gave  the  plaintiffs  the  name 
of  his  principal,  and  bought-and-sold  notes  were  exchanged 
between  the  plaintiffs  and  C,  in  which  the  latter  was  named 
as  the  buyer.  C  sent  the  defendant  an  advice-note  informing 
him  that  he  had  bought  the  cotton  of  the  plaintiffs  "  for  him," 
and  the  defendant  did  not  repudiate  the  transaction.  An 
invoice  was  made  out  to  C,  and,  the  market  falling,  C  was 
called  upon  by  the  plaintiffs  to  accept  and  pay  for  the  cotton, 
and  threatened  with  legal  proceedings.  Failing  to  obtain 
payment  from  C,  the  plaintiffs  sued  the  defendant. 

Held,  that  parol  evidence  of  the  circumstances  under  which 
the  contract  was  made  was  admissible,  and  that  the  insertion 
of  C's  name  in  the  contract,  though  his  principal  was  known 
at  the  time,  and  the  subsequent  demands  upon  C  for 
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payment,  did  not  necessarily  amount  to  an  election  on  the 
part  of  the  plaintiffs  to  give  credit  to  C,  and  to  him  only. 

BOVILL,  C.J. :  Now,  the  written  contract  was  made  with 
Cherry  in  his  own  name ;  and  it  is  contended  that,  the 
defendant's  name  having  been  disclosed  at  the  time,  the 
defendant  cannot  be  sued ;  in  other  words,  that  parol  evidence 
was  not  admissible  to  show  that  the  defendant  was  the  real 
principal.  It  has  for  many  years  been  a  generally  received 
impression  that,  where  a  broker  makes  a  contract  for  an 
undisclosed  principal,  the  latter  may  sue  upon  it,  and  equally 
that,  when  discovered,  he  may  be  made  responsible  for  its 
performance.  There  can  be  no  doubt  that  the  defendant 
might  have  sued  upon  the  contract  so  made  by  Cherry ;  and 
I  am  equally  of  opinion  that  he  may  be  made  responsible, 
provided  the  parol  evidence  was  admissible  to  show  that 
he  was  the  real  principal.  The  rule  is  clearly  laid  down 
by  Parke,  B.,  in  Higgins  v.  Senior  (8  M.  &  W.  834),  in  the 
following  terms :  "  There  is  no  doubt  that,  where  such  an 
agreement  is  made,  it  is  competent  to  show  that  one  or  both 
of  the  contracting  parties  were  agents  for  other  persons,  and 
acted  as  such  agents  in  making  the  contract,  so  as  to  give 
the  benefit  of  the  contract  on  the  one  hand  to  and  charge 
with  liability  on  the  other  the  unnamed  principals  "  (unnamed 
principals  there  meaning  principals  not  named  in  the  contract 
itself),  "  and  this,  whether  the  agreement  be  orlbe  not  required 
to  be  in  writing  by  the  Statute  of  Frauds ;  and  this  evidence 
in  no  way  contradicts  the  written  agreement.  It  does  not 
deny  that  it  is  binding  on  those  wrhom  on  the  face  of  it  it 
purports  to  bind;  but  shows  that  it  also  binds  another  by 
reason  that  the  act  of  the  agent  in  signing  the  agreement 
in  pursuance  of  his  authority  is  in  law  the  act  of  the  principal." 
The  principal  may  sign  by  the  hand  of  another  in  his  own 
name,  or  in  a  fictitious  name,  or  by  means  of  a  stamp,  and 
so  become  a  party  to  the  contract  in  various  ways. 
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There  is  nothing  inconsistent  in  thus  giving  an  option  to 
hold  either  responsible.  I  am  of  opinion  that,  in  accordance 
with  all  the  authorities,  the  parol  evidence  was  admissible. 

Then  it  is  said  that  the  plaintiffs  had  elected  to  treat  Cherry 
as  the  principal.  Now,  it  is  contended  that  the  very  fact  of 
the  plaintiffs  entering  into  the  contract  with  Cherry  was 
evidence  of  election.  But,  if  the  parol  evidence  was  admissible, 
that  argument  fails.  Election  must  be  a  matter  of  fact;  and 
it  appears  that,  at  the  time  of  entering  into  the  contract,  the 
plaintiffs  expressly  refused  to  trust  Cherry.  The  next  ground 
of  alleged  election  was  the  demand  of  payment  made  on  the 
broker.  That,  however,  was  an  equivocal  act.  If  the  plaintiffs 
have  got  the  responsibility  of  a  principal,  the  demands  made 
upon  the  agent  may  have  been  made  upon  him  on  behalf  of 
his  principal.  There  are  many  trades  in  which  the  practice 
prevails  of  referring  to  the  brokers  alone,  and  it  is  a  very 
convenient  practice.  Where  shipping  documents  have  to  be 
tendered,  they  are  almost  invariably  sent  to  the  brokers  for 
that  purpose.  I  think  the  evidence  relied  on  to  show  an 
election  was  extremely  slight,  especially  where  the  only  action 
brought  was  brought  against  the  principal.  It  was  clearly 
for  the  jury,  and  the  learned  judge  would  not  have  been 
justified  in  withdrawing  it  from  them.  The  jury,  as  men 
of  business,  have  arrived  at  a  conclusion  upon  it  of  which 
I  see  no  reason  to  complain,  and  my  Brother  Brett  does 
not  report  to  us  that  he  is  dissatisfied  with  the  verdict. 

WILLES,  J. :  There  is  nothing  to  prevent  the  seller  from 
insisting  upon  having  both  principal  and  agent  liable  to  him 
at  the  same  time,  with  the  additional  advantage  of  knowing 
the  principal's  name  at  the  time.  The  very  object  of  the 
plaintiffs'  insisting  upon  being  informed  of  the  name  of  the 
principal  was  to  make  him  liable ;  and  Cherry's  name  was 
inserted  in  the  contract  for  the  purpose  of  enabling  them  to 
charge  him,  at  their  option.  To  hold  that  asking  the  name  of 


AGENCY.  473 

the  principal  at  the  time  is  to  discharge  the  principal,  would 
seem  to  me  to  be  contrary  to  common  sense. 

Montague  Smith,  J.,  and  Brett,  J.,  agreed. 

Rule  refused. 

Against  this  judgment  an  appeal  was  brought  in  the  Ex- 
chequer Chamber. 

KELLY,  C.B. :  I  think  this  case  is  free  from  doubt  or  difficulty. 
The  contract  was  made  in  the  name  of  Cherry,  the  agent ;  but 
the  case  shows  that  it  was  made  on  behalf  of  a  principal  who 
was  named  at  the  time.  I  think  the  plaintiffs  had  a  right 
to  sue  either  the  agent  or  the  principal,  at  their  election.  No 
doubt,  the  election  being  once  determined,  there  is  an  end 
of  the  matter  ;  as,  where  the  agent  has  been  sued  to  judgment. 
Here,  however,  nothing  was  done  to  determine  the  election 
at  the  time  this  action  was  brought  against  the  principal. 
The  question  was,  I  think,  properly  left  to  the  jury,  and  upon 
proper  evidence,  and  the  verdict  was  quite  right.  There  is  no 
ground  for  granting  a  rule. 

Martin,  B.,  Blackburn,  J.,  Channell,  B.,  Lush,  J.,  Hannen, 
J.,  and  Cleasby,  B.,  agreed. 


Unless  the  agreement  is  incompatible  with  agency. 

GRACE   HUMBLE  r.  HUNTER.    (1848) 

[12  Q.  B.  310 ;  17  L.  J.  Q.  B.  350.] 

In  assumpsit  on  a  charterparty  executed  by  the  plaintiffs 
son,  C.  J.  Humble,  Esq.,  "  owner  of  the  good  ship  or  vessel 
called  The  Ann."  Humble  was  called  to  prove  that  the  plain- 
tiff was  the  real  owner  of  the  vessel,  and  that  he  signed  the 
charterparty  as  her  agent.  The  evidence  was  received  and  a 
verdict  found  for  the  plaintiff. 
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Held,  that  the  evidence  was  not  admissible. 

Lord  DENMAN,  C.J. :  We  were  rather  inclined  at  first  to 
think  that  this  case  came  within  the  doctrine  that  a  principal 
may  come  in  and  take  the  benefit  of  a  contract  made  by  his 
agent.  But  that  doctrine  cannot  be  applied  where  the  agent 
contracts  as  principal,  and  he  has  done  so  here  by  describ- 
ing himself  "  as  owner  "  of  the  ship. 

PATTESON,  J. :  The  question  in  this  case  turns  on  the  form 
of  the  contract.  If  the  contract  had  been  made  in  the  son's 
name  merely,  without  more,  it  might  have  been  shown  that  he 
was  agent  only,  and  that  the  plaintiff  was  the  principal. 

Wightman,  ,L,  agreed. 

NOTE. — In  this  case  the  parol  evidence  was  inconsistent  with 
the  written  agreement. 


An  undisclosed  principal— proved  to  be  such — may  enforce 
the  contract,  and  the  other  party  can  on  discovering 
him  elect  whether  he  will  hold  principal  or  agent 
responsible. 

Such  election  is  binding  when  once  made  with  full  know- 
ledge. 

CALDER  v.  DOBELL. 
[Ante,  p.  470.] 

PATERSON  v.  GANDASEQUI.     (1812) 
[15  East,  62  ;  13  E.  E.  368.] 

The  defendant  was  a  Spanish  merchant,  and  a  director  of 
the  Philippine  Trading  Company  at  Madrid,  with  which  he 
was  engaged  in  adventures  to  a  large  amount.  In  January, 
1810,  being  then  in  London,  he  employed  Messrs.  Larrazabal 
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&  Co.,  of  London,  merchants,  to  purchase  for  him  various 
assortments  of  goods  for  the  foreign  market,  for  which  they 
were  to  charge  a  commission  of  2  per  cent.  Larrazabal  &  Co. 
accordingly  applied  to  the  plaintiffs,  requesting  them  to  send 
to  their  counting-house  an  assortment  of  silk  hose  with  their 
terms  and  prices.  Paterson,  jun.,  waited  on  them  at  the 
time  and  place  appointed,  with  the  patterns,  terms,  and  prices  ; 
at  which  time  the  defendant  was  present  at  the  counting- 
house,  and  the  samples  were  handed  over  to  him.  He  in- 
spected them,  and  selected  such  articles  as  he  required,  and 
the  terms  and  prices  were  also  shown  to  him  and  left  there. 
On  the  6th  of  January  the  plaintiffs  received  from  Larrazabal 
&  Co.  an  order  in  writing  for  574  dozen  of  silk  hose,  to  be 
ready  in  town  on  or  before  the  20th  of  February  next,  the 
payment  as  agreed  upon  ;  (Signed)  Larrazabal,  Menoyo  and 
Trotiaga ;  and  shortly  after  another  order  for  150  dozen  more, 
with  the  like  signature.  Both  these  orders  were  given  by 
Larrazabal  &  Co.  for  the  use  of  and  in  execution  of  the  orders 
received  by  them  from  the  defendant.  The  goods  were  sold 
by  the  plaintiffs  on  the  credit  of  Larrazabal  &  Co.,  the  invoices 
were  made  out  in  their  names  and  sent  to  them,  and  Larrazabal 
debited  the  defendant  with  the  amount.  Soon  after,  and  before 
the  credit  had  expired,  Larrazabal  &  Co.  became  insolvent ; 
and  thereupon  the  plaintiffs  demanded  payment  of  the 
defendant ;  which  being  refused,  the  present  action  was 
brought.  Lord  Ellenborough,  C.J.,  being  of  opinion*  upon 
these  facts,  that  the  plaintiffs  had  dealt  with  Larrazabal  & 
Co.  upon  their  sole  and  individual  credit,  knowing  that  the 
purchases  they  made  were  on  account  of  the  defendant, 
directed  a  nonsuit.  In  the  following  term  it  was  moved  to 
set  aside  the  nonsuit,  on  the  ground  of  assimilating  this  case 
of  a  dormant  principal  to  that  of  a  dormant  partner,  where, 
though  the  party  furnishing  goods  to  the  ostensible  partners 
intended  at  the  time  to  give  credit  only  to  them,  yet  he  may 
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afterwards  pursue  his  remedy  against   the  dormant  partner, 
when  discovered.     A  rule  nisi  having  been  granted — 

Lord  ELLENBOROUGH,  C.J. :  The  Court  have  not  the  least 
doubt  that  if  it  distinctly  appeared  that  the  defendant  was  the 
person  for  whose  use  and  on  whose  account  the  goods  were 
bought,  and  that  the  plaintiffs  knew  that  fact  at  the  time 
of  the  sale,  there  would  not  be  the  least  pretence  for  charging 
the  defendant  in  this  action.  But  the  doubt  is  whether  that 
does  sufficiently  appear  by  the  evidence.  It  appears  that  the 
defendant  was  present  at  the  counting-house  of  Larrazabal,. 
where  one  of  the  plaintiffs  had  come  by  appointment,  and 
in  his  presence  inspected  and  selected  such  of  the  articles 
as  he  required ;  that  the  goods  were  afterwards  ordered  by 
Larrazabal  &  Co.,  credit  given  to  them,  and  the  invoices  made 
out  in  their  name,  and  sent  to  them.  The  question  is  whether 
all  this  was  done  with  a  knowledge  of  the  defendant  being  the 
principal?  The  law  has  been  settled  by  a  variety  of  cases, 
that  an  unknown  principal,  when  discovered,  is  liable  on  the 
contracts  which  his  agent  makes  for  him ;  but  that  must 
be  taken  with  some  qualification,  and  a  party  may  preclude 
himself  from  recovering  over  against  the  principal,  by 
knowingly  making  the  agent  his  debtor.  It  certainly  appeared 
to  me  at  the  trial  that  the  plaintiffs  knew  of  the  defendant 
being  the  principal,  and  had  elected  to  take  Larrazabal  &  Co. 
as  their  debtors,  or  I  should  not  have  nonsuited  the  plaintiffs  : 
but  as  there  may  perhaps  be  a  doubt  upon  the  evidence,, 
whether  the  plaintiffs  had  a  perfect  knowledge  of  that  fact,, 
it  may  be  as  well  to  have  it  reconsidered. 

GROSE,  J. :  I  think  that  the  plaintiffs  in  this  case  might 
have  elected  whom  they  would  have  for  their  debtor ;  and 
here  they  seem  to  have  made  their  election.  That,  however,  is. 
the  only  doubt  which  is  fit  to  be  considered. 

Le  Blanc,  J.,  Bayley,  J.,  agreed. 

Rule  absolute. 
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But  the  principal  of  an  agent  not  known  to  be  such  by  the 
other  contracting  party  may  only  enforce  the  contract 
subject  to  any  defence  or  set-off  available  against  the 
agent. 

MONTAGU  v.  FORWOOD.     (1893) 
[(1893)  2  Q.  B.  350 ;  69  L.  T.  371 ;  42  W.  E.  124  ;  4  E.  579.] 

The  plaintiffs  acting  for  the  owners  of  a  cargo  employed 
B  and  C  as  their  agents  to  collect  from  underwriters  contribu- 
tions in  respect  of  a  general  average  loss.  B  and  C  not  being 
brokers  employed  the  defendants,  brokers  at  Lloyd's,  to  collect 
the  money,  and  they  did  so.  At  the  time  when  the  defendants 
received  the  money  there  was  a  debt  due  to  them  from  B  and 
C.  The  defendants  did  not  know,  and  there  was  nothing  to 
lead  them  to  suppose,  that  B  and  C  were  not  acting  as  principals 
in  the  matter,  and  the  defendants  believed  that  B  and  C  were 
acting  as  principals. 

Held,  by  Lord  Bsher,  M.E.,  Bowen  and  Fry,  L.JJ.,  that  the 
defendants  were  entitled  to  stand  in  the  position  in  which  they 
would  have  stood  if  B  and  C  had  really  been  principals  and 
were  entitled  to  set  off  the  debt  due  from  B  and  C. 

Lord  ESHER,  M.E. :  I  feel  no  doubt  about  this  case.  In 
Fish  v.  Kempton  (1  C/B.,  at  p.  691)  Wilde,  C.J.,  said :  "Where 
goods  are  placed  in  the  hands  of  a  factor  for  sale  and  are  sold 
by  him  under  circumstances  which  are  calculated  to  induce, 
and  do  induce,  a  purchaser  to  believe  that  he  is  dealing  with 
his  own  goods,  the  principal  is  not  permitted  afterwards  to 
turn  round  and  tell  the  vendee  that  the  character  he  himself 
has  allowed  the  factor  to  assume  did  not  really  belong  to  him. 
The  purchaser  may  have  bought  for  the  express  purpose  of 
setting  off  the  price  of  the  goods  against  a  debt  due  to  him 
from  the  seller.  But  the  case  is  different  where  the  purchaser 
has  notice  at  the  time  that  the  seller  is  acting  merely  as  the 
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agent  of  another."  When  a  person  who  sells  goods  is  known 
by  the  purchaser  to  be  a  broker — that  is,  an  agent — the  case  is 
entirely  different :  the  purchaser  cannot  then  set  off  a  debt 
due  to  him  from  the  broker  against  the  demand  of  the  principal. 

BOWEN,  L.J. :  I  am  of  the  same  opinion.  The  principle  is 
not  confined  to  the  sale  of  goods.  If  A  employs  B  as  his  agent 
to  make  any  contract  for  him,  or  to  receive  money  for  him, 
and  B  makes  a  contract  with  C,  or  employs  C  as  his  agent, 
if  B  is  a  person  who  would  be  reasonably  supposed  to  be  acting 
as  a  principal,  and  is  not  known  or  suspected  by  C  to  be  acting 
as  an  agent  for  any  one,  A  cannot  make  a  demand  against 
C  without  the  latter  being  entitled  to  stand  in  the  same  position 
as  if  B  had  in  fact  been  a  principal.  If  A  has  allowed  his  agent 
B  to  appear  in  ^the  character  of  a  principal  he  must  take  the 
consequences. 

Kay,  L.J.,  agreed. 

Appeal  dismissed. 


If  whilst  the  agent  is  treated  as  sole  principal  and  not 
known  to  be  an  agent  at  all  the  undisclosed  principal 
has  bond  fide  paid  the  agent,  he  cannot  be  made  liable 
upon  the  contract  for  the  price  of  goods  supplied. 

ARMSTRONG  v.  STOKES  AND  OTHERS.    (1872) 
[L.  E.  7  Q.  B.  598 ;  41  L.  J.  Q.  B.  253 ;  26  L.  T.  872 ;  21  W.  E.  52.] 

K.  &  Co.  were  commission  agents,  acting  sometimes  for 
themselves  and  sometimes  as  agents.  Plaintiff,  a  merchant, 
had  had  dealings  with  them,  had  never  inquired  whether  they 
had  principals  or  not,  and  had  always  settled  with  them.  On 
15th  June  plaintiff  contracted  to  sell  to  B.  &  Co.  certain  goods,. 
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payment  to  be  made  30  days  after  delivery  with  a  discount 
of  1J  per  cent.  Payment  should  have  been  made  on  August 
the  25th.  On  24th  K.  &  Co.  asked  for  delay  till  September  1st, 
and  whilst  plaintiff  was  considering  what  to  do,  on  the  30th 
stopped  payment.  The  plaintiff  discovered  that  R.  &  Co.  had 
bought  the  goods  for  the  defendants,  and  brought  this  action 
against  them. 

Defendants  had  been  in  the  habit  of  buying  goods  through 
R.  &  Co.,  had  never  been  brought  into  communication  with 
those  who  supplied  the  goods,  but  had  always  paid  R.  &  Co. 
on  the  next  weekly  pay  day.  In  the  present  case  they  ordered 
the  goods,  and  in  perfect  good  faith  paid  R.  &  Co.  on  the  next 
pay  day  after  they  received  them,  viz.  on  the  llth  of  August. 

Held,  first,  that  the  delay  of  plaintiff  in  taking  no  steps 
between  the  25th  and  30th  August  was  not  ladies  such  as 
would  have  precluded  him,  if  otherwise  entitled,  from  recover- 
ing ;  but,  secondly,  that  after  the  bond  fide  payment  by  defen- 
dants to  R.  &  Co.  at  a  time  when  plaintiff  still  gave  sole  credit 
to  R.  &  Co.,  and  knew  of  no  one  else  as  principal,  plaintiff 
could  not  recover  price  from  the  defendants. 

The  judgment  of  the  Court  (Blackburn,  Mellor  and  Lush, 
JJ.)  was  delivered  by 

BLACKBURN,  J. :  It  is,  we  think,  too  firmly  established  to  be 
now  questioned,  that,  where  a  person  employs  another  to  make 
a  contract  of  purchase  for  him,  he,  as  principal,  is  liable  to  the 
seller,  though  the  seller  never  heard  of  his  existence  and 
entered  into  the  contract  solely  on  the  credit  of  the  person 
whom  he  believed  to  be  the  principal,  though,  in  fact,  he  was 
not. 

It  has  often  been  doubted  whether  it  was  originally  right  so 
to  hold,  but  doubts  of  this  kind  come  now  too  late. 

[The  learned  judge  then  quoted  from  the  judgment  of  Lord 
Tenterden  and  Bayley,  J.,  in  Thomson  v.  Davenport  (9  B.  &  C., 
at  pp.  86,  88).]  But  in  Heald  v.  Kenworthy  (10  Ex.  739;  24 
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L.  J.  Ex.  76)  Parke,  B.,  lays  down  generally  that  "  if  a  person 
orders  an  agent  to  make  a  purchase  for  him  he  is  bound  to  see 
that  the  agent  pays  the  debt ;  and  the  giving  the  agent  money 
for  that  purpose  does  not  amount  to  payment,  unless  the  agent 
pays  it  accordingly.  I  think  that  there  is  no  authority  for 
saying  that  a  payment  made  to  the  agent  precludes  the  seller 
from  receiving  from  the  principal,  unless  it  appears  that  he 
has  induced  the  principal  to  believe  that  a  settlement  has  been 
made  with  the  agent."  This  is,  in  our  opinion,  a  weighty 
authority  in  favour  of  the  plaintiff's  contention,  more  especially 
as  Pollock,  C.B.,  assents  in  his  judgment  to  the  remark  thrown 
out  by  Parke,  B.,  during  the  argument,  and  afterwards  more 
elaborately  stated  by  him  in  his  judgment.  And  Alderson,  B., 
entirely  assents  to  the  judgment  of  Parke,  B.  We  think  that 
we  could  not,  without  straining  the  evidence,  hold  in  this  case 
that  the  plaintiff  had  induced  the  defendants  to  believe  that  he 
(the  plaintiff)  had  settled  with  J.  and  0.  Ryder  (R.  &  Co.)  at  the 
time  when  the  defendants  paid  them.  This  makes  it  necessary 
to  determine  whether  we  agree  in  what  we  think  was  the 
opinion  of  Parke,  B.,  acquiesced  in  by  Pollock,  C.B.,  and 
Alderson,  B. 

We  think  that,  if  the  rigid  rule  thus  laid  down  were  to  be 
applied  to  those  who  were  only  discovered  to  be  principals  after 
they  had  fairly  paid  the  price  to  those  whom  the  vendor 
believed  to  be  the  principals,  and  to  whom  alone  the  vendor 
gave  credit,  it  would  produce  intolerable  hardship.  It  may  be 
said,  perhaps  truly,  this  is  the  consequence  of  that  which 
might  originally  have  been  a  mistake,  in  allowing  the  vendor 
to  have  recourse  at  all  against  one  to  whom  he  never  gave 
credit,  and  that  we  ought  not  to  establish  an  illogical  exception 
in  order  to  cure  a  fault  in  a  rule.  But  we  find  an  exception 
(more  or  less  extensively  expressed)  always  mentioned  in  the 
very  cases  that  lay  down  the  rule  ;  and  without  deciding  any- 
.thing  as  to  the  case  of  a  broker,  who  avowedly  acts  for  a 
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principal  (though  not  necessarily  named),  and  confining  our- 
selves to  the  present  case,  which  is  one  in  which,  to  borrow 
Lord  Tenterden's  phrase  in  Thomson  v.  Davenport  (9  B.  &  C.,  at 
p.  86),  the  plaintiff  sold  the  goods  to  Kyder  &  Co.,  "  supposing 
ut  the  time  of  the  contract  he  was  dealing  with  a  principal,"  we 
think  such  an  exception  is  established. 

We  wish  to  be  understood  as  expressing  no  opinion  as  to 
what  would  have  been  the  effect  of  the  state  of  the  accounts 
between  the  parties  if  J.  and  0.  Ryder  had  been  indebted  to  the 
defendants  on  a  separate  account  so  as  to  give  rise  to  a  set-off 
or  mutual  credit  between  them.  We  confine  our  decision  to 
the  case  where  the  defendants,  after  the  contract  was  made, 
and  in  consequence  of  it,  bond  fide  and  without  moral  blame, 
paid  J.  and  0.  Ryder  at  a  time  when  the  plaintiff  still  gave  credit 
to  J.  and  0.  Ryder  and  knew  of  no  one  else.  We  think  that 
after  that  it  was  too  late  for  the  plaintiff  to  come  upon  the 
defendants. 

Rule  absolute. 

NOTE.— In  Irvine  v.  Watson  ((1880)  5  Q.  B.  D.  414)  the  defen- 
dants employed  C,  a  broker,  to  buy  oil  for  them.  C  accordingly 
bought  of  the  plaintiffs,  informing  them  at  the  time  of  the  sale  that 
he  was  buying  for  principals,  though  not  who  those  principals  were. 
The  terms  were  "  cash  on  or  before  delivery."  There  was  no  in- 
variable custom  in  the  oil  trade  to  require  payment  before 
delivery.  The  plaintiffs  delivered  the  oil  to  C  without  insist- 
ing on  prepayment,  and  the  defendant,  not  knowing  that  the 
plaintiffs  had  not  been  paid,  paid  C.  Shortly  afterwards  C  stopped 
payment,  and  tbe  plaintiffs  sued  the  defendants  for  the  price. 

Held  by  the  Court  of  Appeal  (Bramwell,  Baggallay  and  Brett, 
L.J.T.),  affirming  Bowen,  J.,  that  tbey  could  recover. 

BEAM  WELD,  L.  J. :  "  Apart  from  all  the  authorities,  I  am  of  opinion 
that  the  defendants'  contention  is  wrong,  and  upon  looking  at  tbe 
authorities,  I  do  not  tbink  tbat  any  of  them  are  in  direct  conflict 
with  that  opinion."  [The  Lord  Justice  referred  to  tbe  opinions  of 
Lord  Tenterden,  Bayley,  J.,  and  Parke,  B.,  and  said  that  in  his 

L.C.  2  i 
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opinion  the  latter  is  the  more  accurate  statement  of  the  law.] 
"  But  then  the  defendants  rely  on  the  case  of  Armstrong  v.  Stokes, 
Now,  that  is  a  very  remarkable  case ;  and  it  seems  to  have  turned  in 
some  measure  upon  the  peculiar  character  filled  by  Messrs.  Eyder 
as  commission  merchants.  The  Court  seemed  to  have  thought 
that  it  would  be  unreasonable  to  hold  that  Messrs.  Eyder  had  not 
authority  to  receive  the  money.  I  think  upon  the  facts  of  that  case 
the  agents  would  have  been  entitled  to  maintain  an  action  for  the 
money  against  the  defendants,  for  as  commission  agents  they  were 
not  mere  agents  of  the  buyer.  Moreover  the  present  case  is  a  case 
which  Blackburn,  J.,  there  expressly  declines  to  decide." 

BAGGALLAY,  L.J. :  "Armstrong  v.  Stokes  must  be  accepted  with 
reference  to  the  particular  circumstances  of  that  case.  There,  at  the 
time  of  the  payment  by  the  principal  to  the  brokers,  the  sellers  still 
gave  credit  to  the  brokers  and  to  the  brokers  alone.  But  that  is 
not  the  case  here ;  the  plaintiff,  it  is  true,  gave  credit  to  Conning, 
but  they  did  not  give  him  exclusive  credit." 

BRETT,  L.J.,  referring  to  Armstrong  v.  Stokes,  said :  "I  think 
they  noticed  the  peculiar  character  of  Manchester  commission 
merchants.  Probably  their  decision  means  this,  that  when  the  seller 
deals  with  the  agent  as  sole  principal,  and  the  nature  of  the  agent's 
business  is  such  that  the  buyer  ought  to  believe  that  the  seller  has 
so  dealt,  in  such  a  case  it  would  be  unjust  to  allow  the  seller  to 
recover  from  the  principal  after  he  paid  the  agent.  If  the  case 
arises  again,  we  reserve  to  ourselves  sitting  here  the  right  of 
reconsidering  it." 
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A  foreign  principal  is  presumed  not  to  be  a  party  to  the 

contract.     To  make  him  one  the  agent  must  have  express 

authority  to  pledge  his  credit,  and  it  must  be  intended 

by  the  agent  and  other  contracting  party  to   establish 

.privity  between  the  principals. 

HUTTON  v.  BULLOCH.    (1873) 
[L.  E.  8  Q.  B.  331.] 

H.  F.  &  Co.  were  merchants  in  London,  and  the  defendant 
was  a  partner  in  the  firm  of  H.  B.  &  Co.,  carrying  on  business 
at  Rangoon.  Goods  were  supplied  by  the  plaintiff  to  H.  F. 
&  Co.  on  their  order  given  in  consequence  of  an  arrangement 
between  the  two  firms  as  disclosed  in  letters  that  H.  F.  &  Co. 
should  "  purchase  "  and  send  out  goods  "  on  the  joint  account " 
of  the  two  firms. 

Held,  the  defendant  not  liable  as  an  undisclosed  principal. 

The  judgment  of  the  Court  (Blackburn,  Quain,  and 
Archibald,  JJ.)  was  delivered  by 

BLACKBURN,  J. :  The  main  question  was  whether  the  defen- 
dant, though  not  a  member  of  the  firm  of  H.  F.  &  Co.,  was, 
as  an  undisclosed  principal,  a  party  to  the  contracts  under 
which  the  goods  were  supplied,  and  as  such  liable  to  be  sued 
on  these  contracts ;  and  we  have  come  to  the  conclusion  that 
he  was  not  a  party  to  the  contracts.  The  question  is  whether, 
on  the  true  construction  of  the  correspondence  and  on  the 
facts,  the  Rangoon  firm  were  principals,  and,  as  such,  parties 
to  the  contracts  made  by  the  London  firm  with  the  plaintiffs ; 
that  is,  whether  they  really  gave  authority  to  the  London 
firm  to  establish  privity  of  contract  between  them  and  the 
Manchester  suppliers  of  the  goods.  For,  as  they  were  quite 
unknown  to  the  plaintiffs,  no  question  can  in  this  case  arise  as 
to  any  clothing  of  the  London  firm  with  ostensible  authority. 
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In  Smyth  v.  Anderson  (7  C.  B.,  at  p.  33 ;  18  L.  J.  C.  P.  109), 
Maule,  J.,  says :  "  It  is  well  known  in  ordinary  cases,  where 
a  merchant  resident  abroad  buys  goods  here  through  an  agent, 
the  seller  contracts  with  the  agent,  and  there  is  no  contract 
or  privity  between  him  and  the  foreign  principal.  If  that 
question  had  been  specifically  put  to  the  jury,  there  can  be 
no  doubt  as  to  what  their  decision  would  have  been."  And  in 
the  recent  case  of  Armstrong  v.  Stokes  (supra,  p.  478),  it  is  said, 
in  the  considered  judgment  of  this  Court,  "  The  great  incon- 
venience that  would  result  if  there  were  privity  of  contract 
established  between  the  foreign  constituents  of  a  commission 
merchant  and  the  home  suppliers  of  the  goods  has  led  to  a 
course  of  business,  in  consequence  of  which  it  has  long  been 
settled  that  a  foreign  constituent  does  not  give  the  commission 
merchant  any  authority  to  pledge  his  credit  to  those  from 
whom  the  commission  merchant  buys  them  by  his  order  and  on 
his  account.  It  is  true  that  this  was  originally  (and  in  strict- 
ness perhaps  still  is)  a  question  of  fact ;  but  the  inconvenience 
of  holding  that  privity  of  contract  was  established  between  a 
Liverpool  merchant  and  the  grower  of  every  bale  of  cotton 
which  is  forwarded  to  him  in  consequence  of  his  order  given 
to  a  commission  merchant  at  New  Orleans,  or  between  a 
New  York  merchant  and  the  supplier  of  every  bale  of  goods 
purchased  in  consequence  of  an  order  to  a  London  commission 
merchant,  is  so  obvious  and  so  well  known  that  we  are  justified 
in  treating  it  as  a  matter  of  law,  and  saying  that,  in  the 
absence  of  evidence  of  an  express  authority  to  that  effect, 
the  commission  agent  cannot  pledge  his  foreign  constituent's 
credit."  To  this  we  adhere.  We  have  power  to  draw  inferences 
of  fact,  and  therefore  it  is  not  material  in  this  case  to  inquire 
whether  this  is  an  inference  of  fact  or  a  conclusion  of  law. 

The  counsel  for  the  plaintiffs  argued  that  this  language 
(the  letters),  and  more  particularly  the  use  of  the  words  that 
the  purchases  should  be  on  joint  account,  showed  an  intention 
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that  the  two  firms  should  be  joint  parties  to  the  contracts 
made  with  the  sellers  in  Manchester  and  Glasgow,  and  that 
the  goods  should  be  supplied  upon  their  joint  credit. 

We  do  not  think  that  the  fact  that  the  purchase  was  for 
exportation  on  joint  account  makes  any  difference,  or  raises 
a  stronger  presumption  that  it  was  intended  that  the  Kangoon 
firm  should  be  parties  to  the  contract  with  the  sellers. 

Judgment  for  the  defendant. 

The  Court  of  Exchequer  Chamber  (Bramwell,  B.,  Keating  and 
Brett,  JJ.,  and  Cleasby,  B.)  affirmed  the  judgment  of  the  Queen's 
Bench  (L.  B.  9  Q.  B.  572). 


The  knowledge  of  the  agent  of  any  fact  material  to  the 
business  or  matter  in  respect  of  which  he  is  employed 
is  deemed  equivalent  to  knowledge  of  the  principal. 

DRESSER  v.  NORWOOD.    (1864) 
[34  L.  J.  C.  P.  48 ;  17  C.  B.  (N.  S.)  466.] 

A  placed  goods  in  the  hands  of  H,  a  factor,  for  sale  on 
a  del  credere  commission.  B  bought  them  through  the  agency 
of  C,  a  broker,  who  had  prior  knowledge  of  the  fact  that  they 
were  the  property  of  A  from  having  previously  been  in  the 
employ  of  H,  but  not  from  anything  which  was  communicated 
to  him  while  acting  as  the  defendant's  broker  in  the  trans- 
action. This  knowledge,  however,  was  not  communicated  to 
B,  who  purchased  bond  fide,  although  he  knew  that  H  was  in 
the  habit  of  selling  goods  as  factor. 

Held,  reversing  the  judgment  of  the  Court  of  Common  Pleas, 
that  B  was  affected  by  such  knowledge  of  his  broker,  and 
was  therefore  not  entitled  to  set  off  against  the  price  of  the 
goods  so  bought  for  him  a  debt  due  to  him  from  H. 
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The  judgment  of  the  Court  (Pollock,  C.B.,  Crompton,  J., 
Bramwell  and  Channell,  BB.,  Blackburn  and  Shee,  JJ.)  was 
delivered  by 

POLLOCK,  C.B. :  We  think  that,  in  a  mercantile  transaction 
of  this  description,  where  the  agent  of  the  buyer,  on  behalf 
of  his  principal,  purchases  goods  of  the  factor  of  the  seller, 
and  the  agent  of  the  purchaser  has  knowledge  that  the  goods 
are  not  the  goods  of  the  factor,  though  sold  in  the  factor's 
name,  the  knowledge  of  the  agent,  however  acquired,  is  the 
knowledge  of  the  principal. 

The  other  Judges  concurred. 

Judgment  reversed. 


BAWDEN  v.  THE  LONDON,  EDINBURGH,  AND 

GLASGOW  ASSURANCE  COMPANY.    (1892) 

[(1892)  2  Q.  B.  534  ;  8  T.  L.  E.  566.] 

The  plaintiff  effected  an  insurance  with  the  defendant 
company  against  accidental  injury  through  their  agent.  At 
the  time  the  plaintiff  had  lost  the  sight  of  one  eye,  as  the 
agent  well  knew.  The  agent  persuaded  the  plaintiff,  an 
illiterate  man  who  could  only  just  write  his  name,  to  sign 
the  proposal,  and  negotiated  and  settled  the  terms  thereof. 
The  proposal  contained  a  statement  by  the  assured  that  he 
had  no  physical  infirmity,  and  it  was  agreed  that  the  proposal 
should  form  the  basis  of  the  contract  between  him  and  the 
company.  The  company  agreed  to  pay  the  insured  £500  on 
permanent  total  disablement  and  £250  on  permanent  partial 
disablement — the  policy  stating  that  by  permanent  total  dis- 
ablement was  meant,  inter  alia,  "  the  complete  and  irrecoverable 
loss  of  sight  to  both  eyes,"  and  by  permanent  partial  disable- 
ment, "  the  complete  and  irrecoverable  loss  of  sight  in  one  eye." 
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The  plaintiff  as  the  result  of  an  accident  lost  the  sight  in 
his  eye  and  became  permanently  blind. 

Held,  that  the  knowledge  of  the  agent  was  under  the 
circumstances  the  knowledge  of  the  company,  that  the  plaintiff 
must  be  taken  to  have  sustained  a  complete  loss  of  sight  to 
both  eyes  within  the  meaning  of  the  policy  and  could  recover 
the  £500. 

Lord  ESHEK,  M.R. :  We  have  to  apply  the  general  law  of 
principal  and  agent  to  the  particular  facts  of  this  case.  The 
question  is,  what  was  the  authority  of  such  an  agent  as 
<^uin?  His  authority  is  to  be  gathered  from  what  he  did. 
He  was  an  agent  of  the  company.  He  was  not  like  a  man 
who  goes  to  a  company  and  says,  I  have  obtained  a  proposal 
for  an  insurance ;  will  you  pay  me  commission  for  it  ?  He 
was  the  agent  of  the  company  before  he  addressed  Bawden. 
For  what  purpose  was  he  agent  ?  To  negotiate  the  terms 
of  a  proposal  for  an  insurance  and  to  induce  the  person 
who  wished  to  insure  to  make  the  proposal.  The  agent 
could  not  make  a  contract  of  insurance.  He  was  the  agent 
of  the  company  to  obtain  a  proposal  which  the  company 
would  accept.  The  proposal  must  be  construed  as  having 
been  negotiated  and  settled  by  the  agent  with  a  one-eyed 
man.  In  that  sense  the  knowledge  of  the  agent  was  the 
knowledge  of  the  company.  When  the  policy  says  that 
permanent  total  disablement  means  "  the  complete  and  irre- 
coverable loss  of  sight  in  both  eyes,"  it  must  mean  that 
the  assured  is  to  lose  the  sight  of  both  eyes  by  an  accident 
after  the  policy  has  been  granted.  The  contract  was  entered 
into  with  a  one-eyed  man,  and  in  such  a  case  the  words 
must  mean  that  he  is  to  be  rendered  totally  blind  by  the 
accident. 

LINDLEY,  L.J. :  I  am  of  the  same  opinion.  The  case  turns 
mainly  upon  the  position  of  Quin.  He  obtains  a  proposal 
from  a  man  who  is  obviously  blind  in  one  eye,  and  Quin 
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sees  this.  This  man  cannot  read  or  write,  except  that  he 
can  sign  his  name,  and  Quin  knows  this.  Are  we  to  be 
told  that  Quin's  knowledge  is  not  the  knowledge  of  the 
company  ?  Are  they  to  be  allowed  to  throw  over  Quin  ? 
In  my  opinion  the  company  are  bound  by  Quin's  knowledge, 
and  they  are  really  attempting  to  throw  upon  the  assured 
the  consequences  of  Quin's  breach  of  duty  to  them  in  not 
telling  them  that  the  assured  had  only  one  eye.  The  policy 
must,  in  my  opinion,  be  treated  as  if  it  contained  a  recital 
that  the  assured  was  a  one-eyed  man. 
Kay,  L.J.,  agreed. 


But  there  must  be  a  legal  duty  on  the  part  of  the  agent 
to  communicate  the  fact  to  the  principal. 

BLACKBURN  v.  VIGORS.    (1887) 
[12  A.  C.  531 ;  57  L.  J.  Q.  B.  114 ;  57  L.  T.  730.] 

The  plaintiffs,  underwriters  and  insurance  brokers  at 
Glasgow,  had  underwritten  the  steamship  State  of  Florida 
for  £1500,  the  policy  having  been  effected  by  the  usual 
brokers  for  the  ship,  Rose,  Murison  and  Thomson,  under- 
writers and  insurance  brokers  in  Glasgow.  The  ship  had 
left  New  York  on  the  llth  of  April,  1884,  bound  for  Glasgow, 
where  she  was  due  about  the  24th  or  25th.  On  the  30th 
the  plaintiffs  tried  to  reinsure  through  their  London  brokers, 
Roxburgh,  Currie  &  Co.,  but  the  terms  asked  were  higher 
than  the  plaintiffs  would  give.  On  the  next  day,  May  1st, 
the  plaintiffs  asked  Rose,  Murison  and  Thomson  to  effect  a 
reinsurance  for  £1500  at  fifteen  guineas  through  Rose, 
Thomson,  Young  &  Co.,  the  London  agents  of  Rose,  Murison 
and  Thomson.  The  latter  telegraphed  accordingly  to  Rose, 
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Thomson,  Young  &  Co.  After  the  telegram  and  before  any 
answer  came  Murison,  a  member  of  the  firm  of  Kose,  Murison 
and  Thomson,  became  aware  of  certain  facts  concerning  the 
ship  which  were  material  to  the  risk,  but  these  facts  were 
never  communicated  to  the  plaintiffs  or  to  Koxburgh,  Currie 
&  Co.  After  learning  these  facts,  Rose,  Murison  and  Thomson 
received  the  following  answer  to  their  telegram  :  "  Twenty 
guineas  paying  freely  and  market  very  stiff ;  likely  to  advance 
before  clay  is  out."  This  answer  they  showed  to  the  plaintiffs, 
and  then  sent  in  the  plaintiffs'  names  the  following  telegram 
to  Rose,  Thomson,  Young  &  Co.,  "  Pay  20  guineas."  The 
answer  to  this  was  sent  direct  to  the  -plaintiffs,  who  ultimately 
reinsured  for  £800  at  25  guineas  through  Rose,  Thomson, 
Young  &  Co.  This  was  not  the  policy  sued  on. 

On  the  2nd  of  May  the  plaintiffs,  through  Roxburgh,  Currie 
&  Co.,  effected  a  policy  of  reinsurance  for  £700  at  30  guineas 
lost  or  not  lost.  This  was  the  policy  sued  on.  The  ship 
had  in  fact  been  lost  some  days  before  the  plaintiffs  tried 
to  reinsure.  It  was  admitted  that  the  plaintiffs  and  Roxburgh, 
Currie  &  Co.  acted  in  good  faith  throughout,  but  the  question 
was  whether  the  plaintiffs  were  entitled  to  recover  on  the 
policy  in  view  of  the  fact  that  their  original  brokers  had 
material  information  not  disclosed  to  the  defendant  under- 
writers. 

The  jury  having  been  discharged  by  consent,  Day,  J.,  gave 
judgment  for  the  plaintiffs  for  the  amount  claimed. 

The  Court  of  Appeal  (Lindley  and  Lopes,  L.JJ.,  Lord 
Esher,  M.R.,  dissenting)  reversed  this  decision  and  gave 
judgment  for  the  defendant. 

Against  this  judgment  the  plaintiffs  appealed. 

Lord  HALSBUEY,  L.C. :  So  far  as  I  can  understand  the 
judgment  of  the  Court  of  Appeal,  it  is  intended  to  lay  down 
a  principle  that  would  not,  I  think,  be  contested,  but  it 
applies  that  principle  to  a  state  of  facts  to  which  I  think  it  is 
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inapplicable.  Lindley,  L.J.,  says,  I  think  correctly :  "  It  is  a 
condition  of  the  contract  that  there  is  no  misrepresentation 
or  concealment  either  by  the  assured  or  by  any  one  who 
ought  as  a  matter  of  business  and  fair  dealing  to  have  stated 
or  disclosed  the  facts  to  him  or  to  the  underwriter  for  him  " 
(17  Q.  B.  D.  578).  And  Lopes,  L.J.,  after  stating  the  principle 
upon  which  the  knowledge  of  the  agent  is  the  knowledge  of 
the  principal,  explains  it  to  mean  that  the  principal  is  to  be 
as  responsible  for  any  knowledge  of  a  material  fact  acquired 
by  his  agent  employed  to  obtain  the  insurance  as  if  he  had 
acquired  it  himself  (17  Q.  B.  D.  579).  To  the  propositions  thus 
stated  I  think  no  objection  could  be  made ;  but  it  is  obvious 
that  the  words  in  the  one  judgment,  "agent  employed  to 
obtain  the  insurance,"  or  in  the  other  judgment  the  words 
"  the  underwriter,"  import  that  the  particular  contract 
obtained  was,  in  the  language  of  the  statement  of  defence, 
a  policy  which  the  defendant  was  induced  to  subscribe  by 
the  wrongful  concealment  by  the  plaintiffs  and  their  agents 
of  certain  facts  then  known  to  the  plaintiffs  or  their  agents, 
and  unknown  to  the  defendant,  and  which  were  material  to 
the  risk. 

I  can  quite  understand  that  when  a  man  comes  for  an 
insurance  upon  his  ship  he  may  be  expected  to  know  both 
the  then  condition  and  the  history  of  the  ship  he  seeks  to 
insure.  If  he  takes  means  not  to  know,  so  as  to  be  able 
to  make  contracts  of  insurance  without  the  responsibility  of 
knowledge,  this  is  fraud.  But  even  without  fraud,  such  as 
I  think  this  would  be,  the  owner  of  the  ship  cannot  escape 
the  necessity  of  being  acquainted  with  his  ship  and  its  history 
because  he  has  committed  to  others — his  captain,  or  his 
general  agent  for  the  management  of  his  shipping  business — 
the  knowledge  which  the  underwriter  has  a  right  to  assume 
the  owner  possesses  when  he  comes  to  insure  his  ship. 

With  respect  to  agency  so  limited,  I  am  not  disposed   to 
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differ  with  the  proposition  laid  down  by  Cockburn,  C.J.,  in 
Proudfoot  v.  Montefiore  (L.  K.  2  Q.  B.  511-521).  A  part  of 
the  proposition  is,  "  that  the  insurer  is  entitled  to  assume 
as  the  basis  of  the  contract  between  him  and  the  assured 
that  the  latter  will  communicate  to  him  every  material  fact 
of  which  the  assured  has,  or  in  the  ordinary  course  of  business 
ought  to  have  knowledge."  I  think  these  last  are  the  cardinal 
words  and  contemplate  such  an  agency  as  I  have  described 
above.  I  am  unable,  however,  to  see  that  the  present  case 
is  governed  by  any  such  principle. 

Where  the  employment  of  the  agent  is  such  that  in  respect 
of  the  particular  matter  in  question  he  really  does  represent 
the  principal,  the  formula  that  the  knowledge  of  the  agent 
is  his  knowledge  is  I  think  correct,  but  it  is  obvious  that  that 
formula  can  only  be  applied  when  the  words  "  agent  "  and 
"  principal  "  are  limited  in  their  application. 

To  lay  down  as  an  abstract  proposition  of  law  that  every 
agent,  no  matter  how  limited  the  scope  of  his  agency,  would 
bind  every  principal  even  by  his  acts,  is  obviously  and  upon 
the  face  of  it  absurd  ;  and  yet  it  is  by  the  fallacious  use  of 
the  word  "  agent "  that  plausibility  is  given  to  reasoning  which 
requires  the  assumption  of  some  such  proposition. 

What,  then,  is  the  position  of  the  broker  in  this  case,  whose 
knowledge,  though  not  communicated,  is  held  to  be  that  of 
the  principal  ? 

He  certainly  is  not  employed  to  acquire  such  knowledge, 
nor  can  any  insurer  suppose  that  he  has  knowledge  in  the 
ordinary  course  of  employment  like  the  captain  of  a  ship, 
or  the  owner  himself,  as  to  the  condition  or  history  of  the 
ship.  In  this  particular  case  the  knowledge  was  acquired, 
not  because  he  was  the  agent  of  the  assured,  but,  from  the 
accident  that  he  was  general  agent  for  another  person.  The 
reason  why,  if  he  had  effected  the  insurance,  his  knowledge, 
unless  he  communicated  it,  would  have  been  fatal  to  the  policy, 
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is  because  his  agency  was  to  effect  an  insurance,  and  the 
authority  to  make  the  contract  drew  with  it  all  the  necessary 
powers  and  responsibilities  which  are  involved  in  such  an 
employment ;  but  he  had  no  general  agency — he  had  no 
other  authority  than  the  authority  to  make  the  particular 
contract,  and  his  authority  ended  before  the  contract  sued  on 
was  made.  When  it  was  made  no  relation  between  him  and 
the  shipowner  existed  which  made  or  continued  him  an  agent 
for  whose  knowledge  his  former  principal  was  responsible. 
There  was  no  material  fact  known  to  any  agent  which  was 
not  disclosed  at  the  point  of  time  at  which  the  contract  was 
made ;  there  was  no  one  possessed  of  knowledge  whose  duty 
it  was  to  communicate  such  knowledge. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  of  the 
Court  of  Appeal  should  be  reversed,  and  the  judgment  of 
Day,  J.,  restored,  and  I  move  your  Lordships  accordingly. 

Lord  Watson  and  Lord  Fitzgerald  agreed. 

Lord  MACNAGHTEN  :  My  Lords,  I  agree.  It  has  frequently 
been  said  by  eminent  judges  that  the  doctrine  of  constructive 
notice  ought  not  to  be  extended.  It  seems  to  me  that  the 
decision  under  appeal  involves  a  great  and  a  dangerous 
extension  of  that  doctrine. 

There  is  nothing  unreasonable  in  imputing  to  a  shipowner 
who  effects  an  insurance  on  his  vessel  all  the  information 
with  regard  to  his  own  property  which  the  agent  to  whom  the 
management  of  that  property  is  committed  possessed  at  the 
time,  and  might  in  the  ordinary  course  of  things  have  com- 
municated to  his  employer.  In  such  a  case  it  may  be  said 
without  impropriety  that  the  knowledge  of  the  agent  is  the 
knowledge  of  the  principal.  But  the  case  is  different  when 
the  agent,  whose  knowledge  it  is  sought  to  impute  to  the 
principal,  is  not  the  agent  to  whom  the  principal  looks  for 
information,  but  an  agent  employed  for  the  special  purpose  of 
effecting  the  insurance. 
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It  was  argued  that  in  the  present  case  Murison  was  under 
a  legal  obligation  to  communicate  to  the  appellants  the 
knowledge  which  he  acquired  while  employed  as  their  agent. 
But  the  learned  counsel  for  the  respondent  produced  no 
authority  for  that  proposition,  nor  did  they,  I  think,  satisfy 
your  Lordships  that  such  an  obligation  flowed  from  Murison's 
employment.  The  majority  of  the  Court  of  Appeal  say  that 
whether  there  was  a  legal  obligation  on  the  part  of  Murison 
or  not,  there  was  a  moral  obligation  on  his  part  to  communi- 
cate this  information  to  his  employers.  But  I  apprehend 
that  it  is  not  the  function  of  a  Court  of  Justice  to  enforce 
or  give  effect  to  moral  obligations  which  do  not  carry  with 
them  legal  or  equitable  rights.  Whatever  may  be  thought  of 
Murison's  conduct  from  a  moral  point  of  view,  it  would,  in 
my  opinion,  be  a  dangerous  extension  of  the  doctrine  of 
constructive  notice  to  hold  that  persons  who  are  themselves 
absolutely  innocent  of  any  concealment  or  misrepresentation, 
and  who  have  not  wilfully  shut  their  eyes  or  closed  their  ears 
to  any  means  of  information,  are  to  be  affected  with  the 
knowledge  of  matters  which  other  persons  may  be  morally 
though  not  legally  bound  to  communicate  to  them. 

Order  appealed  from  reversed;  judgment  of  Day,  ./., 
restored. 

NOTE. — "  The  doctrine  of  constructive  notice  ought  not  to  be 
extended,  but  ought  to  be  reduced  within  clear  and  definite 
principles,  and  when  that  constructive  notice  was  based  on  the 
supposed  knowledge  of  an  agent,  it  was  necessary  not  only  that 
the  knowledge  of  the  agent  should  be  derived  from  the  same  trans- 
action, but  it  must  be  knowledge  of  that  which  was  material 
to  the  transaction,  and  something  which  it  was  the  duty  of  the 
agent  to  make  known  to  his  principal,  because  the  doctrine  was 
based  upon  the  assumption  that  the  agent  told  him  something  it 
was  important  he  should  know.  But  the  knowledge  by  the  agent 
of  a  fact  that  at  the  time  was  wholly  immaterial,  would  not 
raise  any  presumption  of  its  having  been  communicated  "  (per 
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Lord  Westbury,  L.C.,  Wyllie  v.  Pollen  (1862),  32  L.  J.  Ch.  782, 
at  p.  783.) 

Where  the  agent  is  guilty  of  or  privy  to  fraud  upon  or  against 
his  principal  it  is  impossible  to  infer  that  the  duty  either  of  giving 
or  receiving  notice  will  be  fulfilled  (seeder  Vaughan  Williams,  J., 
In  re  Hampshire  Land  Company  (1896),  2  Ch.  at  p.  749).  "  The 
doctrine  applicable  to  the  question  has  been  commonly  called  that 
of  constructive  notice.  Lord  Chelmsford,  in  the  case  of  Espin  v. 
Pemberton  (3  De  G.  &  J.  547),  considered  that  to  be  an  inaccurate 
description,  and  thought  that  the  expression  '  imputed  notice  ' 
was  the  correct  one.  It  is  not  very  material  to  consider  which  of 
the  two  terms  is  the  more  accurate,  because  there  is  undoubtedly 
an  exception  to  the  construction  or  imputation  of  notice  from  the 
agent  to  the  principal,  that  the  exception  arising  in  the  case  of 
such  conduct  by  the  agent  as  raises  a  conclusive  presumption  that 
he  would  not  communicate  the  fact  in  controversy  "  (per  Fry,  J.,  Cave 
v.  Cave  (1880),  15  Ch.  D.  639,  at  p.  643).  On  the  same  principle, 
if  the  party  seeking  to  fix  the  principal  with  notice  knew  the  agent 
did  not  intend  to  communicate  the  fact  to  him,  notice  thereof  will 
not  be  imputed  to  the  principal.  "  Of  course  a  man  could  not  be 
permitted  to  disavow  what  had  been  done  by  his  agent ;  but  when, 
as  here,  the  agent  told  the  persons  by  whom  notice  of  an  incum- 
brance  was  given  that  he  did  not  intend  to  communicate  it  to  his 
principal,  the  knowledge  of  the  incumbrance  being  kept  back  for 
their  benefit,  if  it  were  to  be  held  that  notice  given  under  these 
circumstances  was  binding  upon  the  principal,  it  would  amount  to 
robbing  the  person  who  so  advanced  this  money  "  (see  per  Wood, 
L.J.,  Sharpe  v.  Foy  (1868),  17  W.  E.  65). 
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EIGHTS  AND  DUTIES  OF  AGENT  AND  PRINCIPAL  INTER  SE. 

An  agent  guilty  of  wilful  breach  of  duty  or  misconduct  can 
recover  no  remuneration. 


ANDREWS  v.  RAMSAY  &   CO.    (1903) 
[(1903)  2  K.  B.  635  ;  72  L.  J.  K.  B.  90 ;  88  L.  T.  232 ;  51  W.  E.  622.] 

Appeal  from  the  Clerkenwell  County  Court. 

The  plaintiff  was  a  builder,  and  the  defendants  were 
auctioneers  and  estate  agents.  In  June,  1902,  the  plaintiff, 
who  was  the  owner  of  certain  property,  instructed  the 
defendants  to  endeavour  to  find  a  purchaser  for  it  at  the 
price  of  £2500,  and  he  agreed  that  if  the  defendants  sold 
at  that  price  he  would  pay  them  £50  as  commission. 

In  July  the  defendants  wrote  to  the  plaintiff  that  a  Mr. 
Clutterbuck  had  offered  £1900  for  the  property,  but  this 
offer  the  plaintiff  refused.  Subsequently  the  plaintiff  agreed 
to  sell  the  property  to  Clutterbuck  for  £2100,  the  defendants 
saying  that  was  the  best  price  they  could  get.  Thereupon 
Clutterbuck  paid  to  the  defendants  £100  deposit,  and  the 
defendants  paid  over  to  the  plaintiff  £50  and  retained  the 
remaining  £50  with  the  plaintiffs  consent  as  commission 
due  to  them. 

It  subsequently  transpired  that  Clutterbuck  and  the 
defendants  had  had  previous  transactions  with  respect  to 
sales  of  property,  and  that  in  this  case  Clutterbuck  had  paid 
the  defendants  £20  as  commission  from  him.  On  this 
coming  to  the  plaintiff's  knowledge  he  brought  an  action 
against  the  defendants  to  recover  this  secret  commission 
of  £20,  and  the  defendants  paid  that  amount  into  court.  The 
present  action  was  then  brought  to  recover  the  £50,  retained 
by  the  defendants  as  commission,  and  the  county  court  judge 
gave  judgment  for  the  plaintiff. 
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The  defendant  appealed. 

Lord  ALVERSTONE,  C.J. :  That  the  plaintiff  was  undoubtedly 
entitled  to  the  £20  seems  to  me  to  have  no  bearing  on  the 
question  whether  the  defendants  were  entitled  to  commission 
from  the  plaintiff.  ...  It  is  said  that  the  defendants  ought 
not  to  be  called  upon  to  hand  over  the  £50  to  the  plaintiff 
because  the  plaintiff  has  had  the  benefit  of  their  services. 
The  principle  of  Salomons  v.  Pender  ((1865)  3  H.  &  C.  639) 
seems  to  me  to  govern  the  case,  and  it  is,  in  my  opinion, 
amply  sufficient  to  do  so.  In  that  case  it  was  held  that  an 
agent  who  was  himself  interested  in  a  contract  to  purchase 
property  of  his  principal  was  not  entitled  to  any  commission 
from  the  principal.  The  principle  there  laid  down  is  that, 
when  a  person  who  purports  to  act  as  an  agent  is  not  in 
a  position  to  say  to  his  principal,  "  I  have  been  acting 
as  your  agent,  and  I  have  done  my  duty  by  you,"  he  is  not 
entitled  to  recover  any  commission  from  that  principal.  In 
Salomons  v.  Pender  ((1865)  3  H.  &  C.  639)  Bramwell,  B., 
said :  It  is  true  that  .  .  .  the  defendant  had  had  the  benefit 
(if  it  be  one)  of  the  plaintiff's  services.  But  the  defendant 
is  in  a  position  to  say,  "  What  you  have  done  has  been  done 
as  a  volunteer,  and  does  not  come  within  the  line  of  your 
duties  as  agent." 

It  seems  to  me  that  this  case  is  only  an  instance  of  an  agent 
who  has  acted  improperly  being  unable  to  recover  his  com- 
mission from  his  principal.  It  is  impossible  to  say  what  the 
result  might  have  been  if  the  agent  in  this  case  had  acted 
honestly.  It  is  clear  that  the  purchaser  was  willing  to  give 
£20  more  than  the  price  which  the  plaintiff  received,  and 
it  may  well  be  that  he  would  have  given  more  than  that. 
It  is  impossible  to  gauge  in  any  way  what  the  plaintiff  has 
lost  by  the  improper  conduct  of  the  defendants.  I  think, 
therefore,  that  the  interest  of  the  agents  here  was  adverse 
to  that  of  the  principal.  A  principal  is  entitled  to  have  an 
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honest  agent,  and  it  is  only  the  honest  agent  who  is  entitled 
to  any  commission.  In  my  opinion,  if  an  agent  directly  or 
indirectly  colludes  with  the  other  side,  and  so  acts  in  oppo- 
sition to  the  interests  of  his  principal,  he  is  not  entitled 
to  any  commission."  That  is,  I  think,  supported  both  by 
authority  and  on  principle ;  but  if,  as  is  suggested,  there  is  no 
authority  directly  bearing  on  the  question,  I  think  that  the 
sooner  such  an  authority  is  made  the  better.  The  result  is 
that  the  County  Court  Judge  was  right,  and  this  appeal  must 
be  dismissed. 

Wills,  J.,  and  Channell,  J.,  concurred. 

Appeal  dismissed. 


HIPPISLEY  v.  KNEE  BROS.     (1905) 
£(1905)  1  K.  B.  1 ;  74  L.  J.  K.  B.  68 ;  92  L.  T.  20 ;  21  T.  L.  K.  5.] 

Appeal  from  the  Bristol  County  Court. 

The  plaintiff  employed  the  defendants,  a  firm  of  auctioneers, 
to  sell  some  pictures  and  other  articles  for  him  by  auction 
upon  terms  set  out  in  a  letter  dated  July  25th,  1903,  and 
which  was  as  follows  :  "  Eef erring  to  our  interview  with  you 
as  to  the  sale  of  your  furniture  and  effects,  we  now  beg  to 
confirm  the  terms  arranged,  viz.  5  per  cent,  on  all  lots  sold 
and  all  out  of  pocket  expenses  in  addition,  which  includes 
advertisements,  printing  and  posting  bills,  printing  and  circu- 
lating catalogues,  porter's  time,  postages,  use  of  sale-room,  etc. 
Minimum  commission  on  sale  for  personal  services  to  be  £20. 
Any  other  work,  price  to  be  arranged."  The  defendant,  in 
pursuance  of  the  said  employment,  instructed  a  firm  of 
printers  to  print  the  posters  and  catalogues.  The  printers 
did  the  work  and  debited  the  defendants'  account  with  the 
.sum  of  £13  9s.,  that  being  the  price  which  they  would  have 
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charged  to  any  ordinary  customer.  The  printers,  however, 
allowed  to  the  defendants,  because  they  were  auctioneers,  the 
trade  discount  of  10  per  cent.,  amounting  to  £1  6s.  lOrf.  The 
defendants  also  advertised  the  sale  in  certain  newspapers,  and 
upon  the  gross  payments  for  the  advertisements,  amounting 
to  £14  6s.  4r?.,  they  received  from  the  newspaper  proprietors  a 
discount  of  10  per  cent.,  amounting  to  £1  8s.  Id.  The  sale 
took  place  in  due  course,  and  the  plaintiffs  goods  were  sold 
for  an  aggregate  amount  of  less  than  £400,  whereupon  the 
minimum  commission  of  £20  became  payable.  The  defen- 
dants, ,in  the  account  sent  by  them  to  the  plaintiff,  charged 
him  with  the  full  amount  of  the  printer's  bill,  £13  9s.,  and  of 
the  charges  for  newspaper  advertisements,  £14  6s.  4d.,  and, 
having  deducted  from  the  gross  sum  realised  by  the  sale  the 
sum  of  £20  for  minimum  commission  with  the  two  above- 
mentioned  sums,  and  a  further  sum  for  money  lent,  they  paid 
the  balance  to  the  plaintiff.  Subsequently  the  plaintiff,  having 
discovered  the  fact  of  the  defendants  having  received  the  said 
discounts  without  disclosing  the  fact  to  him,  brought  his 
action  in  the  County  Court  to  recover  the  two  sums  of 
£1  6s.  Wd.  and  £1  8s.  7d.,  and  also  the  £20  minimum 
commission,  on  the  authority  of  Andrews  v.  Ramsay  (supra, 
p.  495). 

Lord  ALVEESTONB,  C.J. :  I  will  deal  first  with  that  portion 
of  the  plaintiff's  claim  which  relates  to  the  two  sums  of 
£1  6s.  Wd.  and  £1  8s.  Id.  Now,  the  employment  of  the 
defendants  was  in  writing,  and  although  the  alleged  custom 
of  auctioneers  to  receive  such  discounts  for  their  own  use  is 
very  material  in  connection  with  the  question  of  bona  fiflcs,  it 
is  sufficient  in  order  to  determine  what  the  rights  of  the 
parties  were  in  this  particular  case  to  look  at  the  terms  of 
the  contract  itself.  The  terms,  which  were  confirmed  by  the 
defendant's  letter  of  July  25th,  were  5  per  cent,  on  all  lots 
sold,  and  all  out  of  pocket  expenses  in  addition,  which  includes 
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advertisements,  printing  and  posting  bills,  printing  and 
circulating  catalogues,  etc.  Minimum  commission  on  sale 
for  personal  services  to  be  £20."  I  draw  attention  to  the 
provision  that  there  was  to  be  a  minimum  commission  of  £20. 
The  defendants  thereby  insured  themselves  against  the  risk 
of  their  work  being  unremunerative,  the  intention  being  that 
they  were  to  look  to  that  commission  alone  for  the  remunera- 
tion of  their  personal  services,  including  their  services  in 
connection  with  the  printing  and  the  advertisements.  So 
that  even  if  there  could  have  been  a  doubt  as  to  the  meaning 
of  the  words  "  out  of  pocket  expenses,"  the  provision  as 
to  the  minimum  commission  makes  the  matter  free  from 
doubt,  and  renders  it  abundantly  clear  that  the  defendants 
were  to  have  the  £20  commission  and  their  actual  out  of 
pocket  expenses,  but  nothing  more.  Therefore  I  think  that 
upon  that  ground,  wholly  apart  from  the  broader  ground  upon 
which  Mr.  Salter  relied,  the  plaintiff  is  entitled  to  recover  the 
two  sums  of  £1  6s.  Wd.  and  £1  8s.  7d.,  and  to  that  extent 
the  judgment  of  the  County  Court  Judge  must  be  reversed. 
Mr.  Duke,  indeed,  contended  that  the  Court  ought  to  allow 
these  discounts  to  the  defendants  upon  the  ground  that  the 
custom  for  auctioneers  to  take  them  was  so  general  that  the 
plaintiff  must  have  known  or  ought  to  have  known  that  they 
were  in  fact  being  received.  Of  course,  if  to  the  knowledge 
of  the  principal  they  were  being  received  by  the  agent,  the 
profit  ceased  to  be  secret  and  the  question  would  not  arise, 
but  where  there  is  no  knowledge  the  agent  ought  to  account, 
and  it  is  only  honest  that  he  should  conduct  his  business  on 
the  principle  of  his  liability  so  to  account.  The  sooner  it  is 
recognised  that  such  secret  profits  ought  to  be  disapproved  of 
by  men  in  an  honourable  profession,  the  better  it  will  be  for 
commerce  in  all  its  branches. 

The  other  claim  made  by  the  plaintiff,  and  in  respect  to 
which  we  did  not  call  upon  the  defendants'  counsel,  was  that 
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in  consequence  of  the  defendants'  conduct  they  were  not 
entitled  to  retain  the  £20  which  they  had  deducted  from  the 
gross  proceeds  for  their  commission,  and  in  support  of  that 
claim  Mr.  Salter  relied  upon  the  judgment  of  this  Court  in 
Andrews  v.  Ramsay  (supra,  p.  495),  where  we  held  that  a 
dishonest  agent  could  not  recover  any  commission  at  all.  I 
desire,  speaking  for  myself,  to  say  that  in  this  case  I  am 
satisfied  that  there  was  no  fraud,  but  what  was  done  by  the 
defendants  was  done  under  a  mistaken  notion  as  to  what  they 
were  entitled  to  do  under  the  contract :  they  thought  that  by 
reason  of  the  alleged  custom  they  were  entitled  to  deduct 
from  the  proceeds  of  sale  the  gross  amounts  of  the  advertising 
and  printing  bills.  That  is  enough  to  differentiate  the  present 
case  from  Andrews  v.  Ramsay  (supra,  p.  495),  where  we  were 
dealing  with  an  agent  who  acted  with  downright  dishonesty. 
But  Mr.  Salter  w7ent  further,  and  contended  that  if  there  has 
been  a  failure  by  the  agent  to  account  for  a  secret  discount 
received,  even  though  that  failure  may  have  been  due  to  a 
bond  fide  mistake,  he  is  not  entitled  to  receive  any  commission 
or  remuneration  for  his  services  from  the  principal.  I  am  not 
prepared  to  go  that  length.  If  the  Court  is  satisfied  that 
there  has  been  no  fraud  or  dishonesty  upon  the  agent's  part, 
I  think  that  the  receipt  by  him  of  a  discount  will  not  disen- 
title him  to  his  commission  unless  the  discount  is  in  some  way 
connected  with  the  contract  which  the  agent  is  employed  to 
make  or  the  duty  which  he  is  called  upon  to  perform.  In  my 
opinion,  the  neglect  by  the  defendants  to  account  for  the 
discounts  in  the  present  case  is  not  sufficiently  connected 
with  the  real  subject-matter  of  their  employment.  If  the 
discount  had  been  received  from  the  purchasers  the  case 
would  have  been  covered  by  Andrews  v.  Ramsay  (supra,  p.  495), 
but  here  it  was  received  in  respect  of  a  purely  incidental 
matter;  it  had  nothing  to  do  with  the  duty  of  selling.  It 
cannot  be  suggested  that  the  plaintiff  got  by  one  penny  a 
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lower  price  than  he  would  otherwise  have  got.  Therefore  I 
come  to  the  conclusion  that,  so  far  as  the  £20  commission  is 
concerned,  the  plaintiff  is  not  entitled  to  succeed. 

KENNEDY,  J. :  I  am  of  the  same  opinion.  With  regard  to 
the  £20  claim,  I  agree  with  my  Lord  that  this  is  not  one  of 
the  cases  in  which  it  would  be  just  to  deprive  the  agent  of 
his  agreed  remuneration  as  well  as  of  his  secret  profit.  I  feel 
it  is  difficult  to  lay  down  any  definite  rule  upon  the  subject 
with  confidence,  but  I  would  venture  to  suggest  the  following  : 
that  where  the  agent's  remuneration  is  to  be  paid  for  the 
performance  of  several  inseparable  duties,  if  the  agent  is 
unfaithful  in  the  performance  of  any  one  of  those  duties  by 
reason  of  his  receiving  a  secret  profit  in  connection  with  it, 
and  I  here  use  that  word  "  unfaithful  "  as  including  a  breach 
of  obligation  without  moral  turpitude,  it  may  be  that  he  will 
forfeit  his  remuneration,  .  .  .  but  where  the  several  duties  to 
be  performed  are  separable,  as  to  my  mind  they  are  in  the 
present  case,  the  receipt  of  a  secret  profit  in  connection  with 
one  of  those  duties  would  not,  in  the  absence  of  fraud,  involve 
the  loss  of  the  remuneration  which  has  been  fairly  earned  in 
the  proper  discharge  of  the  other  duties. 

Ridley,  J.,  concurred. 

Judgment  of  County  Court  Judge  varied  accordingly. 

NOTE. — An  agent  agreed  to  sell  only  the  manufactured  goods  of 
the  principal.  In  some  cases  he  sold  these  goods  honestly,  in 
others  he  made  a  secret  profit,  and  in  others  he  sold  similar  goods 
of  rival  manufacturers.  Neville,  J.,  held  that  the  agent  was  bound 
to  account  for  profit  made  in  selling  the  goods  of  the  rival  manu- 
facturers as  they  had  been  made  by  him  within  the  scope  of  the 
agency,  but  that  the  transactions  being  severable  he  was  entitled 
to  his  commission  in  cases  in  which  he  had  acted  honestly,  though 
not  in  those  in  which  he  had  acted  dishonestly  (Nitedals  v. 
Bruster,  [1906]  75  L.  J.  Ch.  798). 
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The  principal  must  indemnify  the  agent  against  all  loss 
arising  out  of  the  employment. 

BROOM  v.  HALL.     (1859) 
[7  C.  P.  (N.S.)  503.] 

The  plaintiff,  a  broker  at  Liverpool,  made  a  contract  for  the 
purchase  of  goods  for  the  defendants,  who  were  merchants 
there.  The  defendants  having  refused  to  accept  the  goods,  the 
sellers  brought  an  action  against  the  plaintiff,  which  the  latter 
(the  now  defendants  repudiating  all  liability  on  the  contract) 
defended,  but  unsuccessfully.  The  plaintiff  thereupon  brought 
this  action  upon  the  implied  contract  of  indemnity,  seeking  to 
recover  the  damages  and  costs  which  he  had  been  compelled 
to  pay  and  incur  in  the  former  action.  The  defendants  paid 
into  court  a  sum  sufficient  to  cover  the  damages,  but  denied 
their  liability  for  the  costs. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the 
plaintiff  in  defending  the  action  had  pursued  the  course  which 
a  prudent  and  reasonable  man  would  have  done  in  his  own  case. 

The  jury  returned  a  verdict  for  the  plaintiff. 

Overend,  Q.C.,  in  pursuance  of  leave  reserved  to  him  at 
the  trial,  moved  to  enter  a  nonsuit. 

EKLE,  C.J. :  The  defendants,  by  their  conduct  in  repudiating 
their  liability  for  the  breach  of  contract,  compelled  the  plaintiff 
to  adopt  the  course  he  did.  The  case  seems  to  have  been  left 
to  the  jury  precisely  in  the  terms  of  the  notes  to  Lamplcigk  v. 
Braithwait  (Hob.  105),  in  1  Smith's  Leading  Cases,  4th  edition, 
p.  126,  where  it  is  said,  "  No  person  has  a  right  to  inflame  his 
own  account  against  another,  by  incurring  additional  expense 
in  the  unrighteous  resistance  to  an  action  he  cannot  defend  : 
per  Lord  Denman,  Short  v.  Kattoway,  10  Ad.  &  E.  28.  See 
Walker  v.  Ration,  10  M.  &  W.  249,  and  TindaU  v.  Bell,  11 
M.  &  W.  228.  But  if  he  make  a  reasonable  and  prudent 
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compromise,  he  will  be  justified  in  doing  so  :  Smith  v.  Compton, 
3  B.  &  Ad.  407.  And,  where  the  plaintiff's  claim  is  of  an 
unliquidated  nature,  and  needs  investigation,  it  seems  that 
he  may,  unless  expressly  forbidden,  incur  the  expense  of 
investigating  it,  or  at  least  that  very  slight  evidence  is  enough 
to  raise  an  inference  that  the  person  ultimately  liable  has 
assented  to  his  doing  so  :  Blyth  v.  Smith,  5  M.  &  G.  405  ;  6 
Scott  N.  R.  360.  It  seems  to  be  for  the  jury  in  each  case  to 
say  whether,  in  defending  and  incurring  the  costs  sought  to 
be  recovered,  the  plaintiff  pursued  the  course  which  a  prudent 
and  reasonable  man  unindemnified  would  do  in  his  own  case, 
and,  if  the  jury  find  that  he  did,  the  costs  may  be  recovered : 
Tim-loll  v.  Bell,  11  M.  &  W.  228." 

CROWDER,  J. :  It  seems  a  strong  thing  for  the  defendants, 
who  repudiate  their  liability  on  the  contract,  to  say  that  the 
plaintiff  ought  at  once  to  have  paid  the  money. 

ERLE,  C.J. :  I  am  of  opinion  that  there  ought  to  be  no  rule 
in  this  case.  It  seems  to  me  that  the  point  left  by  the  learned 
judge  and  found  by  the  jury  is  decisive  as  to  the  plaintiff's 
right  to  recover  the  costs  of  that  defence.  The  action  was  for 
unliquidated  damages.  If  the  defendant  in  that  action  had 
abstained  from  offering  any  defence,  and  had  paid  all  that  the 
plaintiffs  demanded,  he  could  not  have  recovered  it  as  against 
his  principals  if  the  jury  had  found  that  a  prudent  man  would 
not  have  adopted  that  course.  The  defendants  throughout 
denied  their  liability  for  the  breach  of  contract  which  they 
themselves  were  instrumental  in  causing.  The  direction  of 
the  learned  judge,  which  was  precisely  in  accordance  with  the 
rule  laid  down  in  the  notes  to  the  case  of  Lampleigh  v.  Braith- 
wait,  in  1  Smith's  Leading  Cases,  4th  edition,  p.  126,  was  in 
my  opinion  perfectly  correct,  and  the  finding  of  the  jury  was 
quite  right. 

The  rest  of  the  Court  concurred. 

Rule  refused. 
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READ  v.  ANDERSON.    (1884) 
[L.  E.  13  Q.  B.  D.  779 ;  53  L.  J.  Q.  B.  532 ;  51  L.  T.  55.] 

The  plaintiff  was  a  turf  commission  agent  and  a  member  of 
Tattersalls'  Subscription  Koom. 

According  to  a  well-known  custom,  known  to  the  defendant, 
a  turf  commission  agent  instructed  by  an  employer  to  back  a 
horse  backs  it  in  his  own  name,  and  becomes  himself 
responsible  to  the  layer  of  the  odds. 

The  plaintiff,  acting  on  instructions  from  the  defendant,  made 
in  his  own  name  bets  to  the  amount  of  £175,  which  were  lost. 

Before  the  plaintiff  paid  the  lost  bets  the  defendant  revoked 
his  authority  to  do  so.  The  plaintiff,  being  personally 
responsible  for  the  bets,  paid  them,  and  brought  this  action  for 
the  £175. 

Hawkins,  J.,  held  that  the  money  was  recoverable  (L.  E.  10 
Q.  B.  D.  100). 

The  defendant  appealed. 

Held  by  Bowen  and  Fry,  LJJ.  (Brett,  M.E.,  dissenting),  that 
on  the  bets  being  made  the  authority  to  pay  if  lost  became 
irrevocable. 

BOWEN,  LJ. :  The  plaintiff  made  the  bets  in  his  own  name, 
not  in  the  defendant's ;  and  after  the  bets  had  been  made  and 
lost,  the  defendant  revoked  the  authority  to  pay  conferred  upon 
the  plaintiff.  Had  the  defendant  any  right  at  this  eleventh 
hour  to  revoke  and  retract  the  authority  given  to  the  plaintiff? 
It  is  true  that  this  is  a  transaction  between  a  principal  and  an 
agent ;  there  is  a  delegation  of  power  to  the  agent ;  there  is  a 
mandate  to  the  agent;  and,  subject  to  certain  exceptions,  a 
principal,  it  is  said,  may  revoke  a  mandate  which  he  has  given. 
But  there  is  something  in  this  transaction  beyond  a  mere 
mandate  given  or  power  delegated  to  an  agent.  There  is  a 
contract  of  employment  between  the  principal  and  the  agent, 
which  expressly  or  by  implication  regulates  their  relations  ; 
and  if  as  part  of  this  contract  the  principal  has  expressly  or 
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impliedly  bargained  not  to  revoke  the  authority  and  to 
indemnify  the  agent  for  acting  in  the  ordinary  course  of  his 
trade  and  business,  he  cannot  be  allowed  to  break  his  contract. 
What  was  the  contract  or  bargain  ?  Was  the  original  contract 
that  the  plaintiff  should  be  at  liberty  to  make  bets  for  the 
defendant,  and  should  be  liable  at  any  moment  to  have  the 
authority  conferred  upon  him  withdrawn?  Or  was  it  that 
the  defendant  employed  the  plaintiff  to  make  bets  and  under- 
took to  indemnify  him  against  payment  of  any  bets  which  he 
should  make  on  the  defendant's  behalf?  It  will  not  be  denied 
that  if  a  principal  employs  an  agent  to  do  something  which  by 
law  involves  the  agent  in  a  legal  liability,  the  principal  cannot 
draw  back  and  leave  the  agent  to  bear  the  liability  at  his  own 
expense.  That  is  not  the  case  here,  because  the  payment  of 
bets  cannot  be  enforced  by  law ;  but  by  the  usage  of  his  business 
known  to  both  parties  at  the  time  of  the  employment,  and 
with  reference  to  which  usage  the  contract  of  employment  was 
made,  the  betting  agent  became  liable  as  a  matter  of  business 
to  make  good  a  lost  bet  at  the  risk  of  losing  his  character 
and  customers ;  and  in  the  present  case  Hawkins,  J.,  has 
found,  in  accordance  with  the  evidence,  that  the  plaintiff  would 
have  suffered  very  serious  pecuniary  inconvenience  if  he  had 
failed  to  pay  the  bets  which  had  been  lost.  Was  the  defendant 
entitled  to  turn  round  and  tell  the  plaintiff  not  to  pay  the  bets, 
and  to  thus  put  him  into  the  position  of  being  expelled  from 
the  room  where  he  carries  on  his  business  ?  What  is  the 
inference  of  fact  to  be  drawn  as  to  the  true  bargain  between 
them  ?  Can  it  be  said  that  the  plaintiff  took  upon  himself  the 
risk  of  embarking  upon  this  perilous  adventure  without  such 
an  indemnity  ?  As  an  inference  of  fact,  it  seems  to  me  that 
it  was  well  understood  to  be  part  of  the  bargain  that  the 
principal  should  recoup  his  agent,  and  should  not  revoke  the 
authority  to  pay,  but  should  indemnify  the  agent  against  all 
payments  made  in  the  regular  course  of  business.  I  feel  the 
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force  of  the  point  that  the  obligation  to  pay  a  lost  bet  relied 
upon  by  the  plaintiff  is  not  recognised  by  law ;  but  the 
plaintiff  has  placed  himself  in  a  position  of  pecuniary  difficulty 
at  the  defendant's  request,  who  impliedly  contracted,  I  think, 
to  indemnify  him  from  the  consequences  which  would  ensue 
in  the  ordinary  course  of  his  business  from  the  step  which  he 
had  taken.  There  is  a  great  deal  of  apparent  difficulty  in  this 
case,  because  the  action  relates  to  betting  and  wagering,  but 
the  contract  sued  on  by  the  plaintiff  is  not  a  wagering  contract. 
I  feel  great  reluctance  to  differ  from  the  Master  of  the  Rolls, 
but  on  the  wrhole  I  am  of  opinion  that  the  judgment  of 
Hawkins,  J.,  was  right  and  ought  to  be  affirmed. 

FEY,  L.J. :  In  this  case  I  agree  with  Bowen,  L.J.  I  adopt 
his  views  as  my  own. 

BRETT,  M.R.  (dissenting)  :  The  question  is  whether  the  law 
will  imply  an  undertaking  by  the  defendant,  that  he  will  not 
revoke  the  plaintiff's  authority  to  pay  bets  which  have  been 
lost.  If  a  principal  employs  an  agent  to  perform  an  act,  and  if 
upon  revocation  of  the  authority  the  agent  will  be  by  law 
exposed  to  loss  or  suffering,  the  authority  cannot  be  revoked. 
But  in  the  present  case  no  claim  could  be  lawfully  enforced 
against  the  agent.  But  it  has  been  contended  that  although 
this  view  is  true,  the  law  puts  it  into  the  plaintiff's  power  to 
enforce  payment  by  the  defendant  of  the  amount  of  the  bet, 
because  unless  it  is  paid  the  plaintiff  will  suffer  a  loss  in  his 
business  ;  but  the  plaintiff's  business,  although  it  may  not  be 
illegal,  is  directly  objected  to  by  the  law,  and  the  contracts  made 
by  him  in  his  business  cannot  be  enforced  :  it  is  a  business  of 
which  the  law  ought  not  to  take  notice,  and  therefore  the 
inconvenience  and  the  loss,  which  the  plaintiff  may  suffer  in 
his  objectionable  business,  form  no  ground  for  an  action  for 
revoking  an  authority  which  the  principal  ought  not  to  have 
given.  The  cases  in  which  an  authority  cannot  be  revoked 
ought  to  be  confined  to  those  cases  in  which  the  agent 
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will   upon   revocation  suffer   what   the   law  deems  to  be  an 
injury. 

Judgment  affirmed. 

NOTE. — The  Gaming  Act  of  1892  was  afterwards  passed  to 
prevent  actions  being  "  brought  on  an  express  or  implied  promise 
to  repay  money  '  paid  '  in  the  full  sense  of  the  term  in  respect  of 
a  wagering  contract."  (See  per  Collins,  L.J.,  in  Burge  v.  Ashley, 
[1900]  1  Q.  B.,  at  p.  750.) 

The  James  Seddon  ((1866)  L.  E.  1  Ad.  62).  A  master,  while 
in  a  foreign  port  with  a  homewaxd  bound  vessel,  incurred 
expenses  in  defending  himself  against  a  charge  of  murder 
maliciously  brought  by  two  of  the  crew,  whom  he  had  censured 
for  misconduct.  The  master  was  tried  and  acquitted,  and  bound 
over  in  a  sum  of  £10  to  prosecute  the  men  for  perjury.  He 
forfeited  the  £10  in  order  to  return  with  the  vessel  to  England. 

Dr.  Lushington,  on  a  motion  to  review  the  report  of  the  Eegistrar 
in  a  suit  for  disbursements,  held,  first,  that  the  master  was  entitled 
to  the  expenses  of  his  defence,  on  the  ground  that  the  charge 
originated  directly  from  the  performance  of  his  duty  to  his  owners 
in  chastising  the  men  ;  and,  secondly,  that  he  was  entitled  to  the 
£10  forfeit,  as  it  was  for  the  interests  of  his  owners  that  the  master 
should  not  be  delayed  in  returning  with  the  vessel. 


The  onus  of  proving  that  the  expense  was  incurred  in  carrying 
'  out  the  principal's  instructions  rests  on  the  agent. 

JOHNSON  v.  KEARLEY.    (1908) 

[(1908)  2  K.  B.  82  and  in  C.  A.,  p.  514;  77  L.  J.  K.  B.  904; 

99  L.  T.  506 ;  24  T.  L.  E.  729.] 

Plaintiff  was  a  country  stockbroker,  and  was  instructed  by 
his  client,  the  defendant,  to  buy  certain  shares  through  London 
brokers.  He  forwarded  the  order  to  such  London  brokers, 
who  bought  the  shares  from  a  jobber  at  98-j7,;,  and  sent  a 
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bought  note  to  the  plaintiff  that  they  had  bought  at  "  98^ 
net,"  meaning  the  price  included  their  commission.  The 
plaintiff  sent  a  note  to  defendant,  stating  he  had  bought  at  98^ 
and  charged  7s.  6d.  commission. 

Held,  that  plaintiff  could  not  charge  the  defendant  for  the 
shares  as  they  were  not  bought  at  market  price  as  instructed. 

Sir  GOBELL  BARNES,  P.  (after  dealing  with  facts) :  "  The  only 
propositions  of  law  which  it  is  necessary  to  have  clearly  in 
mind  in  order  to  consider  the  facts  are — first,  that  a  principal 
is  bound  to  indemnify  his  agent  in  respect  of  all  payments 
which  may  be  made  by  the  latter  in  the  due  course  of  his 
employment,  and  of  course  it  follows  that  the  agent  seeking  to 
recover  from  his  principal  must  prove  that  he  has  made  the 
payments  and  that  they  were  made  in  respect  of  transactions 
which  he  was  authorised  by  his  principal  to  enter  upon ;  and 
secondly,  that  an  agent  is  not  entitled  to  make  a  secret  profit 
out  of  his  agency." 


Agent  must  not  make  any  secret  profit  from  the  employment, 
but  must  acccount  to  principal  for  all  moneys  received  on 
his  behalf. 

HIPPISLEY  v.  KNEE  BROS.     (Supra,  p.  497.) 
DE  BUSSCHE  v.  ALT.    (Infra,  p.  509.) 
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Delegates  non  potest  delegare. 

DE  BUSSCHE  v.  ALT.    (1873) 
[L.  E.  8  Ch.  D.  286 ;  47  L.  J.  Ch.  381 ;  38  L.  T.  370.] 

The  plaintiff,  in  the  year  1868,  consigned  a  ship  to  G  &  Co. 
in  China  for  sale,  fixing  a  minimum  price  of  $90,000,  and 
requiring  cash  payment.  G  &  Co.  employed  the  defendant 
in  Japan  to  sell  the  ship,  with  the  same  instructions.  This 
was  done  with  the  knowledge  and  consent  of  the  plaintiff. 
The  defendant,  having  vainly  attempted  to  sell  the  ship  on 
the  terms  mentioned,  took  her  himself  for  $90,000,  and  about 
the  same  time  resold  her  to  a  Japanese  prince  for  $160,000, 
payable  as  to  $75,000  in  cash,  and  the  rest  on  credit.  The 
plaintiff  was  not  informed  that  the  defendant  had  purchased 
the  vessel  himself,  or  that  he  had  resold  it,  till  June,  1869, 
after  the  transaction  was  completed.  The  defendant  paid 
$90,000  to  G  &  Co.,  who  remitted  it  to  the  plaintiff,  and  even- 
tually obtained  the  whole  amount  of  $160,000  from  the 
Japanese  prince.  In  1873  the  plaintiff  filed  a  bill  in  Chancery 
to  compel  the  defendant  to  account  for  the  profit  made  by  him 
in  the  resale  of  the  ship. 

Held  (affirming  the  decision  of  Hall,  V.C.),  first,  that  the 
relation  of  agent  and  principal  was  established  between  the 
defendant  and  the  plaintiff,  and  existed  at  the  time  of  the  pur- 
chase and  resale  of  the  ship  by  the  defendant,  and  that  he  was 
therefore  liable  to  account  to  the  plaintiff  for  the  profit  made 
by  him  in  the  transaction. 

Secondly,  that  there  had  been  no  such  acquiescence  or  laches 
on  the  part  of  the  plaintiff  as  to  disentitle  him  to  relief. 

THESIGER,  L.J.,  delivered  the  judgment  of  the  Court 
(James,  Baggallay,  and  Thesiger,  L.JJ.)  :  The  first  con- 
tention raises  a  question  which,  as  it  appears  to  us,  does 
not  present  any  difficulty.  As  a  general  rule,  no  doubt, 
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the  maxim  "  delegatus  non  potest  delagare"  applies  so  as 
to  prevent  an  agent  from  establishing  the  relationship  of 
principal  and  agent  between  his  own  principal  and  a  third 
person ;  but  this  maxim  when  analysed  merely  imports  that 
an  agent  cannot,  without  authority  from  his  principal,  devolve 
upon  another  obligations  to  the  principal  which  he  has  himself 
undertaken  to  personally  fulfil;  and  that,  inasmuch  as  con- 
fidence in  the  particular  person  employed  is  at  the  root  of  the 
contract  of  agency,  such  authority  cannot  be  implied  as  an 
ordinary  incident  in  the  contract.  But  the  exigencies  of 
business  do  from  time  to  time  render  necessary  the  carrying 
out  of  the  instructions  of  a  principal  by  a  person  other  than 
the  agent  originally  instructed  for  the  purpose,  and  where  that 
is  the  case,  the  reason  of  the  thing  requires  that  the  rule 
should  be  relaxed,  so  as,  on  the  one  hand,  to  enable  the  agent 
to  appoint  what  has  been  termed  "  a  sub-agent "  or  "  sub- 
stitute "  (the  latter  of  which  designations,  although  it  does  not 
exactly  denote  the  legal  relationship  of  the  parties,  we  adopt 
for  want  of  a  better,  and  for  the  sake  of  brevity) ;  and,  on  the 
other  hand,  to  constitute,  in  the  interests  and  for  the  protec- 
tion of  the  principal,  a  direct  privity  of  contract  between  him 
and  such  substitute.  And  we  are  of  opinion  that  an  authority 
to  the  effect  referred  to  may  and  should  be  implied  where,  from 
the  conduct  of  the  parties  to  the  original  contract  of  agency, 
the  usage  of  trade,  or  the  nature  of  the  particular  business 
which  is  the  subject  of  the  agency,  it  may  reasonably  be 
presumed  that  the  parties  to  the  contract  of  agency  originally 
intended  that  such  authority  should  exist,  or  where,  in  the 
course  of  the  employment,  unforeseen  emergencies  arise  which 
impose  upon  the  agent  the  necessity  of  employing  a  substitute ; 
and  that  when  such  authority  exists,  and  is  duly  exercised, 
privity  of  contract  arises  between  the  principal  and  the  sub- 
stitute, and  the  latter  becomes  as  responsible  to  the  former  for 
the  due  discharge  of  the  duties  which  his  employment  casts 
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upon  him,  as  if  he  had  been  appointed  agent  by  the  principal 
himself.  The  law  upon  this  point  is  accurately  stated  in  Story 
on  Agency  (Par.  201).  A  case  like  the  present,  where  a  ship- 
owner employs  an  agent  for  the  purpose  of  effectuating  a  sale 
of  a  ship  at  any  port  where  the  ship  may  from  time  to  time  in 
the  course  of  its  employment  under  charter  happen  to  be, 
is  pre-eminently  one  in  which  the  appointment  of  substitutes 
at  ports  other  than  those  where  the  agent  himself  carries  on 
business  is  a  necessity,  and  must  reasonably  be  presumed  to 
be  in  the  contemplation  of  the  parties ;  and  in  the  present  case, 
we  have,  over  and  above  that  presumption,  what  cannot  be  but 
looked  upon  as  express  authority  to  appoint  a  substitute,  and  a 
complete  ratification  of  the  actual  appointment  of  the  defen- 
dant in  the  letters  which  passed  respectively  between  Willis  and 
Son  and  the  plaintiff  on  the  one  side,  and  Oilman  &  Co.  on 
the  other.  We  are,  therefore,  of  opinion  that  the  relationship 
of  principal  and  agent  was,  in  respect  of  the  sale  of  the  Colum- 
bine, for  a  time  at  least  constituted  between  the  plaintiff  and 
the  defendant. 

Next  arises  the  question  whether  that  relationship  ceased 
before  the  actual  sale  of  the  vessel,  and  upon  this  question  also 
we  are  of  opinion  that  the  contention  of  the  appellant  must 
fail.  In  the  first  place  it  is  clear  that  down  to  the  time  of  the 
sale  the  plaintiff  was  no  party  to  any  termination  of  the  defen- 
dant's agency,  and  we  think  that  Gilman  &  Co.  could  not, 
after  having  once  appointed  and  allowed  the  defendant  to  act 
as  agent  for  the  plaintiff  in  connection  with  the  proposed  sale 
of  his  vessel,  and  without  any  authority  from  the  plaintiff,, 
change  the  defendant's  position  in  the  transaction  from  that 
of  an  agent  to  that  of  a  purchaser  from  the  plaintiff.  All  the 
reasons  which  would  apply  to  prevent  the  original  agent  from 
changing  his  position  without  the  assent  of  his  principal 
would  equally  apply  to  the  case  of  the  substitute,  and  if 
such  a  transaction  were  held  to  be  valid  so  as  to  entitle  the 
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substitute  to  make  a  profit  out  of  it,  it  would  open  the  door  in 
a  variety  of  cases  to  agents,  who  could  not  themselves  directly 
become  purchasers,  indirectly  doing  the  same  thing  through 
the  intervention  of  substitutes,  and  to  the  commission  of 
serious  frauds  upon  principals.  But,  in  the  present  case,  we 
are  also  satisfied  by  the  evidence,  to  which  attention  has 
already  been  directed,  that  Gilman  &  Co.  themselves  never 
assented  to  the  termination  of  the  defendant's  employment 
as  agent  for  the  sale  of  the  Columbine,  never  assented  to  the 
defendant's  taking  the  vessel  himself  until  after  the  agreement 
for  her  sale  to  the  Prince  of  Geyshein  was  complete.  When 
that  agreement  was  concluded  the  defendant  was  still,  in  fact 
and  in  law,  the  plaintiffs  agent,  and  on  and  from  the  con- 
clusion of  the  agreement  the  plaintiff  was  entitled  to  have 
the  benefit  of  it,  and  as  a  consequence  has  a  right  to  maintain 
the  present  suit  unless  in  some  way  by  his  conduct  he  has 
deprived  himself  of  that  right. 

It  is  competent  no  doubt  to  a  principal  to  ratify  or  adopt  the 
act  of  his  agent  in  purchasing  that  which  such  agent  has  been 
employed  to  sell,  and  to  give  up  the  right  which  he  would 
otherwise  be  entitled  to  exercise  of  either  setting  aside  the 
transaction  or  recovering  from  the  agent  the  profits  derived 
by  him  from  it;  and  the  non-repudiation  for  a  considerable 
length  of  time  of  what  has  been  done  would,  at  least,  be 
evidence  of  ratification  or  adoption,  or  might  possibly  by 
analogy  to  the  Statute  of  Limitations  constitute  a  defence ; 
but  before  the  principal  can  properly  be  said  to  have  ratified 
or  adopted  the  act  of  his  agent  or  waived  his  right  of  com- 
plaint in  respect  of  such  acts,  it  should  be  shown  that  he  has 
had  full  knowledge  of  its  nature  and  circumstances,  in  other 
words,  that  he  has  had  presented  to  his  mind  proper  materials 
upon  which  to  exercise  his  power  of  election,  and  it  by  no 
means  follows  that,  because  in  a  case  like  the  present  he  does 
not  repudiate  the  whole  transaction  after  it  has  been  completed, 
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he  has  lost  a  right  actually  vested  in  him  to  the  profits  derived 
by  his  agent  from  it.  It  appears  to  us  also  that,  looking  to 
the  dangers  which  would  arise  from  any  relaxation  of  the 
rules  by  which,  in  agency  matters,  the  interests  of  principals 
are  protected,  the  evidence  by  which  in  a  particular  case  it 
is  sought  to  prove  that  the  principal  has  waived  the  protection 
afforded  by  those  rules,  should  be  clear  and  cogent. 

Appeal  dismissed. 


After  the  termination  of  the  agency  the  agent  must  not  use 
to  the  detriment  of  the  principal  information  or  materials 
gained  during  the  agency. 

LAMB  v.  EVANS.    (1892) 
[(1892)  1  Oh.  218 ;  62  L.  J.  Oh.  404 ;  68  L.  T.  131.] 

The  plaintiff,  the  owner  and  registered  proprietor  of  the 
copyright  in  a  book  called  "  Lamb's  International  Guide  to 
Merchants  and  Manufacturers,"  employed  the  defendants  to 
canvass  for  him  abroad  to  obtain  from  merchants  and  manu- 
facturers and  traders  orders  for  the  insertion  of  their  names 
and  addresses,  and  the  short  description  of  what  they  make  or 
trade  in,  with  the  addition,  if  they  liked,  of  illustrations  by 
means  of  wood  blocks  or  electrotype  blocks.  The  defendants 
were  appointed  by  Mr.  Lamb  his  exclusive  agents  for  the 
purpose  of  obtaining  such  orders  in  certain  places  in  Europe, 
and  provision  was  made  for  their  payment  out  of  the  moneys 
paid  by  the  advertisers.  The  general  result  was  that  the 
agents  got  from  60  to  65  per  cent,  and  the  plaintiff 
got  the  difference.  The  agreement  between  the  plaintiff  and 
defendants  having  come  to  an  end,  the  defendants  proposed 
to  do  the  same  thing  for  a  rival  publication. 

L.C.  2  L 
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Held  (affirming  the  decision  of  Chitty,  J.),  that  they  were 
not  entitled  to  use  for  the  purposes  of  any  other  publication 
materials  which  whilst  in  the  plaintiff's  employment  they  had 
obtained  for  the  purpose  of  his  publication. 

LINDLEY,  L.J.  (after  dealing  with  points  raised  in  the  case)  : 
That  leaves  only  one  matter  still  to  be  considered — namely, 
that  part  of  the  injunction  which  restrains  the  defendants- 
from  using  blocks  or  materials.  Mr.  Farwell  argued  that  the 
injunction  goes  too  far  as  regards  "  materials,"  but  the  whole 
—both  blocks  and  materials — is  qualified  by  this,  that  they  are 
obtained  by  the  defendants  while  in  the  employment  of  the 
plaintiff,  and  for  the  purpose  of  the  plaintiff's  work.  That 
raises  the  question — and  it  is  one  which  has  nothing  to  do 
with  copyright — whether  any  agent  has  a  right  to  use 
materials  obtained  by  him  in  the  course  of  his  employ- 
ment, and  for  his  employer,  against  the  interest  of  that 
employer.  I  am  not  aware  of  any  such  right.  It  appears 
to  me  that  it  would  be  contrary  to  the  relation  which 
exists  between  principal  and  agent.  It  is  contrary  to  the 
good  faith  of  the  employment ;  and  good  faith  underlies  the 
whole  of  an  agent's  obligations  to  his  principal.  Subject  to 
one  observation  which  I  will  presently  make,  I  should  say  that 
no  case  can  be  found  which  is  contrary  to  the  general  principle 
upon  which  this  injunction  is  framed.  I  do  not  think  an  agent 
has  a  right  to  employ,  as  against  his  principal,  materials 
which  the  agent  has  obtained  only  for  his  principal,  and  in 
the  course  of  his  agency.  Such  materials  are  the  property  of 
the  principal  in  this  sense,  that  the  principal  has  such  an 
interest  in  them  as  entitles  him  to  restrain  the  agent  from  the 
use  of  them,  except  for  the  purpose  for  which  they  were  got. 

BOWEN,  L.J. :  It  is  a  question  of  whether  the  plaintiff- 
whatever  the  property  in  the  documents  or  the  materials  may 
be — has  not  sufficient  special  property  in  the  matter  to  entitle 
him  to  restrain  the  use  of  them  against  himself,  when  they 
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were  really  obtained  in  the  course  of  his  agents'  employment 
for  his  (the  plaintiff's)  own  use.  That  depends  entirely,  I 
think,  upon  the  terms  upon  which  the  employment  was  con- 
stituted upon  which  the  fiduciary  relation  of  principal  and 
agent  came  into  existence.  The  other  Lords  Justices  have 
already  in  the  course  of  the  argument  expressed  what  I 
fully  believe  to  be  the  correct  view,  that  there  is  no  dis- 
tinction between  law  and  equity  as  regards  the  law  of  principal 
and  agent.  The  common  law,  it  is  true,  treats  the  matter 
from  the  point  of  view  of  an  implied  contract;  because  it 
assumes  that  there  is  a  promise  to  do  that  which  is  part  of 
the  bargain,  or  can  be  fairly  implied  as  part  of  the  good  faith 
which  is  necessary  to  make  the  bargain  effectual.  What  is 
an  implied  contract  or  an  implied  promise  at  law  ?  Why,  it 
is  that  promise  which  the  law  implies  and  authorises  us  to 
infer,  in  order  to  give  the  transaction  that  minimum  of  equity 
which  the  parties  must  have  intended  it  should  have,  and 
without  which  the  transaction  would  be  unintelligible  and 
futile.  I  agree  that  there  may  be  different  businesses  in 
which  the  terms  as  to  the  use  which  might  be  made  of 
materials  obtained  would  be  necessarily  different.  But  let 
us  take  the  case  of  this  business  as  a  business  of  an  ordinary 
kind.  An  employer  gives  his  agent  the  means  (by  employing 
him)  of  obtaining  in  his  name,  and  for  the  purposes  of  the 
contract,  certain  materials  and  certain  information  which  has 
been  committed  for  the  purposes  of  that  contract  to  writing. 
Is  it  intelligible  that  the  bargain  made  between  the  principal 
and  agent  should  be  any  other  than  one  which  implies  that 
the  agent  was  not — having  obtained  this  information  and 
these  materials  under  the  cover  of  this  agency — to  turn  round 
and  use  them  against  his  employer  as  soon  as  the  agency  is 
determined?  It  seems  to  me  that  in  this  case  the  proper 
inference  to  be  drawn  would  be  that  it  was  part  of  the  under- 
standing that  these  materials  were  not  to  be  used  otherwise 
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than  for  the  purposes  of  the  employment  in  the  course  of 
which  they  were  obtained. 

KAY,  L.J. :  It  was  asked  on  behalf  of  the  defendants,  why 
should  they  not  retain  these  note-books,  having  now  left  the 
plaintiffs  employ,  and  use  them  in  order  to  find  out  the 
persons  abroad  with  whom  they  had  formerly  entered  into 
engagements,  and  to  obtain  from  those  advertisers  authority 
to  put  advertisements  of  theirs  into  a  publication  to  be  used 
as  a  rival  to  the  plaintiffs  book  ?  The  answer  is  a  very  simple 
one.  All  those  materials  were  obtained  while  you,  the  defen- 
dants, were  acting  as  the  plaintiffs  agents,  while  you  were 
in  that  confidential  relation  to  him,  and  for  the  purpose  for 
which  he  employed  and  paid  you — namely,  of  compiling  this 
book  of  the  plaintiffs  ;  and  therefore,  to  allow  you  to  use  any 
of  those  materials  for  your  own  purposes,  would  be  allowing 
you  to  use  them  for  a  purpose  for  which  they  were  not  com- 
piled, you  being,  when  you  compiled  them,  in  the  position  of 
the  plaintiffs  agents,  and  there  being  a  confidential  relation 
between  you  and  the  plaintiff. 

Appeal  dismissed. 

NOTE.— In  Rob  v.  Green  ([1895]  2  Q.  B.  315)  the  defendant, 
whilst  employed  as  manager,  surreptitiously  copied  from  his 
master's  (the  plaintiffs)  order  book  a  list  of  the  customers  with 
the  intention  of  using  it  for  the  purpose  of  soliciting  orders  after 
he  had  left  the  plaintiff's  service  and  set  up  a  similar  business  on 
his  own  account.  Having  left,  he  did  so  use  the  list. 

The  Court  of  Appeal  (Lord  Esher,  M.E.,  Kay,  L.J.,  and  A.  L. 
Smith,  L.J.,  affirming  the  decision  of  Hawkins,  J.)  held  that  there 
was  an  implied  term  of  the  contract  that  the  defendant  would 
observe  good  faith  towards  his  master  during  the  existence  of  the 
confidential  relation  between  them,  and  that  the  defendant's 
conduct  was  a  breach  of  that  contract  in  respect  of  which  the 
plaintiff  was  entitled  to  damages  and  an  injunction.  (Headnote  to 
the  case.) 


CHAPTER  II. 
NEGOTIABLE   INSTRUMENTS. 

//  ts  the  essence  of  negotiable  instruments  that  the  person  in 
possession  may  be  dealt  with  as  having  full  authority  to 
confer  a  good  title  on  a  bond  fide  holder  for  value  or 
"  holder  in  due  course" 

LONDON  JOINT  STOCK  BANK  v.  SIMMONS.    (1892) 
[(1892)  A.  C.  201 ;  61  L.  J.  723  Ch. ;  66  L.  T.  625 ;  41  W.  E.  108.] 

The  respondent  deposited  certain  bearer  bonds  in  a  foreign 
company  with  a  broker  for  safe  custody.  Such  bonds  passed 
by  delivery  in  the  Stock  Exchange.  The  broker  sold  the 
bonds  without  authority,  but  later  purchased  others  which  he 
treated  as  belonging  to  the  respondent.  He  afterwards  pledged 
with  the  appellant  bank  without  any  authority  and  then 
became  insolvent.  The  respondent  sought  to  recover  the 
bonds  or  their  value  from  the  bank. 

Lord  HERSCHELL  :  I  shall  assume,  for  the  purpose  of  my 
opinion,  that  these  bonds  were  the  property  of  the  plaintiff. 
The  first  question  which  arises,  and  to  my  mind  a  cardinal 
one,  is,  are  these  bonds  negotiable  instruments  ?  The  general 
rule  of  the  law  is,  that  where  a  person  has  obtained  the 
property  of  another  from  one  who  is  dealing  with  it  without 
the  authority  of  the  true  owner,  no  title  is  acquired  as  against 
that  owner,  even  though  full  value  be  given,  and  the  property 
be  taken  in  the  belief  that  an  unquestionable  title  thereto  is 
being  obtained,  unless  the  person  taking  it  can  show  that  the 
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true  owner  has  so  acted  as  to  mislead  him  into  the  belief  that 
the  person  dealing  with  the  property  had  authority  to  do  so. 
If  this  can  be  shown,  a  good  title  is  acquired  by  personal 
estoppel  against  the  true  owner.  There  is  an  exception  to  the 
general  rule,  however,  in  the  case  of  negotiable  instruments. 
Any  person  in  possession  of  these  may  convey  a  good  title  to 
them  even  when  he  is  acting  in  fraud  of  the  true  owner,  and 
although  such  owner  has  done  nothing  tending  to  mislead  the 
person  taking  them.  I  shall  advert  hereafter  to  the  conditions 
which  are  requisite  in  order  to  render  the  title  of  one  who 
takes  a  negotiable  instrument  valid  as  against  the  true  owner ; 
but  I  dwell  for  the  moment  on  the  distinction  to  which  I  have 
called  attention,  because  it  is  obvious  that  the  facts  to  be 
proved  by  any  one  seeking  to  retain  property  he  has  obtained 
as  against  the  person  in  fraud  of  whom  it  has  been  delivered  to 
him,  will  differ  essentially  according  as  that  property  is  or  is 
not  a  negotiable  instrument.  Having  regard  to  the  evidence 
thus  given  as  to  the  nature  of  the  bonds,  and  to  the  decision  of 
this  House  in  the  case  of  Goodivin  v.  Robarts  (L.  R.  10  Ex.  351), 
I  can  entertain  no  doubt  that  these  Cedula  bonds  are  negoti- 
able instruments  within  the  purview  of  that  decision.  The 
question,  then,  which  presents  itself  is,  whether  the  appellants 
who  are  in  possession  of  negotiable  instruments  which  were 
delivered  to  them,  I  will  assume,  in  fraud  of  the  plaintiff, 
the  true  owner,  can  make  good  their  title  to  them.  That  they 
become  owners  for  value  is  not  disputed.  Nor  is  it  disputed 
that  they  took  with  full  honesty  of  purpose. 

[After  dealing  with  certain  cases,  his  Lordship  continued]  : 
I  should  be  sorry  to  see  the  doctrine  of  constructive  notice 
introduced  into  the  law  of  negotiable  instruments.  But  regard 
to  the  facts  of  which  the  taker  of  such  instruments  had  notice 
is  most  material  in  considering  whether  he  took  in  good 
faith.  If  there  be  anything  which  excites  the  suspicion  that 
there  is  something  wrong  in  the  transaction,  the  taker  of  the 
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instrument  is  not  acting  in  good  faith  if  he  shuts  his  eyes  to 
the  facts  presented  to  him  and  puts  the  suspicions  aside  without 
further  inquiry.  Applying  myself  now  to  the  facts  of  the 
present  case,  I  cannot  find  any  warrant  for  such  conclusions 
of  fact  as  those  which,  as  I  think,  led  to  the  recent  judgment 
of  your  Lordships'  House  on  which  so  much  reliance  has  been 
placed.  The  bank  did  not  know,  and  had  no  reason  to  know, 
in  what  capacity  Delmar  became  possessed  of  the  bonds. 
They  might  be  his  own;  he  might  be  purchasing  them  for 
himself  or  for  a  principal,  and  be  seeking  by  an  advance  from 
the  bank  to  obtain  the  means  of  paying  the  price,  or  they 
might  be  bonds  on  which  he  had  himself  made  an  advance. 
I  cannot  see  that  there  was  anything  to  suggest  to  the  bank 
that  he  was  committing  a  wrong,  or  to  make  it  reasonable  and 
right  that  they  should  make  further  inquiry  before  entering 
upon  the  transaction. 

The  Court  unanimously  allowed  the  Appeal 

and  held  that  the   bank  were  bond  fide 

holders  for  value. 


Documents  may  become  negotiable  instruments  (a)  by  statute 
or  (b)  by  mercantile  usage  or  custom. 

BECHUANALAND  EXPLORATION  CO.  v.  LONDON 
TRADING  BANK.    (1898) 

[(1898)  2  Q.  B.  658 ;  50  W.  E.  493  ;  71  L.  J.  K.  B.  372 ; 
87  L.  T.  643.] 

Debentures  were  issued  to  bearer,  and  amongst  the  con- 
ditions on  the  back  was  one  stating  that  "except  when 
registered  this  debenture  is  transferable  by  delivery."  Twenty 
of  such  debentures  were  stolen  from  the  plaintiff  company  by  its 
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secretary  Evans,  who  deposited  them  with  the  defendant  bank 
to  secure  loans  to  him.  The  plaintiffs  sought  in  this  action 
to  recover  these  debentures  from  the  defendants,  who  pleaded 
that  they  were  bond  fide  holders  of  negotiable  instruments. 

KENNEDY,  J. :  The  main  issue,  and  in  my  mind  the  sole 
issue  in  the  case,  is  whether  these  debentures  ought  or  ought 
not  to  be  treated  as  negotiable  instruments,  so  as  to  give 
the  defendants,  who  became  bond  fide  holders  for  valuable 
consideration,  a  good  title,  to  the  extent  of  their  advances 
to  Evans,  upon  the  debentures  as  against  the  plaintiffs,  who 
claim  to  recover  the  property  of  which  Evans  fraudulently 
deprived  them. 

Now,  it  is  I  think  unquestionable,  and  it  was  not  disputed 
at  the  bar,  that  such  a  debenture  as  this,  if  viewed  according 
to  its  tenor  merely,  and  without  regard  to  mercantile 
usage,  does  not  belong  to  the  class  of  negotiable  instruments 
which  the  law  has  recognised  as  such  by  virtue  either  of 
the  ancient  law  merchant  or  by  virtue  of  statute  (such  as 
bills  of  exchange,  promissory  notes  and  exchequer  bills), 
and  the  delivery  of  which  confers  a  good  title  to  the  person 
who  acquires  them  in  good  faith,  and  for  value  notwith- 
standing a  defect  in  the  title  of  the  transferor.  It  is  most 
like  a  promissory  note  payable  to  bearer,  but  it  is  prevented 
from  ranking  as  such  by  its  conditions.  Evidence,  however, 
was  adduced  by  the  defendants  of  a  usage  of  the  mercantile 
world  in  recent  times  to  treat  "  debentures  to  bearer  "  of  this 
kind  as  negotiable  instruments ;  and  the  defendants  contend 
that,  if  I  am  of  the  opinion  that  the  usage  has  been  proved, 
I  ought  to  recognise  and  give  effect  to  it  by  upholding  their 
title  to  these  debentures.  The  plaintiffs  contend  that  the 
usage  has  not  been  proved  ;  they  further  contend,  as  a  matter 
of  law,  that  evidence  of  it  was  not  properly  receivable ;  and 
that  even  if  the  custom  was  proved,  it  cannot,  being  of  recent 
introduction,  be  treated  as  part  of  that  law  merchant,  which 
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courts  of  justice  are  bound  to  know  and  recognise.  There 
are,  therefore,  to  be  decided  two  distinct  questions — the  first  of 
fact  and  the  second  of  law.  Is  there  a  usage  of  the  mercantile 
world  to  treat  such  debentures  as  negotiable  instruments, 
passing  like  promissory  notes,  and  bank  notes  from  hand  to 
hand  by  mere  delivery  ?  If  there  is  such  a  usage  ought  it  in 
a  court  of  law  to  have  the  effect  of  attaching  the  quality  or 
incident  of  negotiability  to  the  contract  contained  in  the 
debenture,  so  that  the  property  in  that  chattel  and  all  rights 
upon  it  may,  upon  delivery  of  it,  be  acquired  from  a  person 
who  is  not  the  owner  ?  Upon  the  question  of  fact,  I  am 
of  opinion  that  the  defendants  have  sufficiently  proved  the 
usage  of  merchants  which  they  sought  to  establish.  .  .  . 

Assuming  the  usage  (or  custom)  proved  in  the  present  case, 
I  have  to  say  whether,  in  my  judgment,  I  ought  to  give  effect 
to  it.  The  plaintiffs  contend  that  I  ought  not  to  do  so,  and 
that  evidence  to  prove  it  was  not  admissible. 

[His  Lordship  then  dealt  with  several  cases,  prior  to  dealing 
with  the  case  of  Goodivin  v.  Robarts  (L.  R.  10  Ex.  351),  on  which 
he  continued] :  In  the  Exchequer  Chamber  the  considered 
judgment  of  the  Court  was  delivered  by  Cockburn,  C.J.,  the 
other  members  of  the  Court  being  Mellor  and  Lush,  JJ.,  the 
late  Master  of  the  Rolls,  then  Brett,  J.,  and  the  present  Master 
of  the  Rolls,  then  Lindley,  J.  Mr.  Benjamin,  counsel  for  the 
appellant,  had  laid  stress  upon  the  judgment  in  Crouch  v.  The 
Credit  Fonder  of  England  (L.  R,  8  Q.  B.).  At  p.  343  his 
argument,  based  in  large  measure  at  least  upon  the  judgment 
in  that  case,  is  treated  at  some  length  by  the  Chief  Justice, 
and  it  is  thus  summarised  :  "  The  substance  of  Mr.  Benjamin's 
argument  is  that  because  the  script  does  not  correspond  with 
any  of  the  forms  of  the  securities  for  money  which  have  been 
hitherto  held  to  be  negotiable  by  the  law  merchant  and  does 
not  contain  a  direct  promise  to  pay  money,  but  only  a  promise 
to  give  security  for  money,  it  is  not  a  security  to  which  by  the 
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law  merchant  the  character  of  negotiability  can  attach."  The 
judgment  then  proceeds  in  a  most  instructive  and  interesting 
passage  to  give  an  exhaustive  review  of  the  history  of  our  law 
in  regard  to  negotiable  instruments,  and  to  show  that  the 
argument  that  mercantile  usage  cannot  now  avail  to  gain 
recognition  from  the  law  in  attaching  to  mercantile  docu- 
ments the  incidents  of  negotiability  is  not  founded  on  a  right 
understanding  of  that  legal  history,  or  upon  sound  legal 
principle.  It  states  in  emphatic  terms  the  dissent  of  the 
Exchequer  Chamber  from  the  rule  that  the  law  merchant  is 
fixed  and  stereotyped,  and  incapable  of  being  expanded  and 
enlarged  so  as  to  meet  the  requirements  of  trade  in  the  varying 
circumstances  of  commerce. 

[After  referring  to  the  judgments  in  several  other  cases 
his  Lordship  continued] :  Lastly,  in  the  case  of  Rimiball  v. 
The  Metropolitan  Bank  (2  Q.  B.  D.  194),  a  Divisional  Court  of 
the  Queen's  Bench  Division  in  1877  treated  Goodwin  v.  Robarts 
as  decisive  of  an  action  in  which  a  similar  question  arose  upon 
an  English  instrument  (a  script  certificate  to  bearer  issued  by 
an  English  Joint  Stock  Co.).  It  appears  to  me  that  having 
regard  to  the  decision  of  the  Exchequer  Chamber  in  Goodwin  v. 
Robarts  and  Rtimball  v.  The  Metropolitan  Bank,  if  I  have 
come,  as  I  have,  to  the  conclusion  that  there  has  been  sufficient 
proof  of  a  mercantile  usage  to  treat  these  debentures  in 
question  in  this  case  as  negotiable,  I  cannot  refuse  to  follow 
these  decisions ;  and  these  decisions,  for  the  reasons  which  I 
have  felt  myself  bound  to  state  at  length,  appear  to  me  to 
practically  overrule  Crouch  v.  The  Credit  Foncier  of  England, 
and  to  govern  this  case. 

Judgment  for  the  defendants. 

NOTE. — In  his  judgment  in  the  case  of  Edelstein  v.  Schuler 
([1902]  2  K.  B.  144),  Bingham,  J.,  said :  "  The  arguments  in 
support  that  these  bonds  are  not  negotiable  were  all  adduced 
before  and  carefully  examined  by  Kennedy,  J.,  in  the  case  of 
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Becftuanaland  Exploration  Co.  v.  London  Trading  Bank,  and  were 
dismissed  by  him  as  unsound.  I  have  read  the  judgment  in  that 
case  and  I  desire  to  say  that  I  entirely  agree  with  the  conclusions, 
and  with  the  reasons  which  lead  up  to  them.  I  go,  perhaps, 
further  than  Kennedy,  J.,  intended  to  go,  for  I  think  that  it  is  no 
longer  necessary  to  tender  evidence  in  support  of  the  fact  that 
such  bonds  are  negotiable — the  courts  of  law  ought  to  take  judicial 
notice  of  them." 


But  custom  cannot  make  negotiable  a  document  containing 
terms  inconsistent  with  the  transfer  of  the  rights  by 
delivery. 

THE  LONDON  AND  COUNTY  BANKING  COM- 
PANY, LIMITED,  AND  OTHERS  v.  THE 
LONDON  AND  RIVER  PLATE  BANK, 
LIMITED.  (1887) 

[L.  E.  20  Q.  B.  D.  232 ;  57  L.  J.  Q.  B.  601 ;  37  W.  E.  89.] 

An  American  Railway  Company,  having  its  sole  office  in 
the  United  States,  issued  under  its  seal  certificates  for  its 
share  capital.  Each  certificate  purported  to  certify  that  H.  & 
Co.,  who  were  the  company's  correspondents  in  England,  were 
entitled  to  twenty  shares  in  the  capital  stock  of  the  company, 
"  transferable  only  in  person  or  by  attorney  on  the  books  of 
the  company."  Upon  the  back  of  each  certificate  was  indorsed 
a  power  of  transfer  under  seal ;  it  was  in  effect  an  absolute 
transfer  of  the  shares  represented  by  the  certificate,  followed 
by  an  irrevocable  power  of  attorney  "  to  the  use  of  the  above 
named  assignee  to  make  and  execute  all  necessary  acts  of 
assignments  and  transfer  of  the  said  stock  in  the  books  of  the 
company  "  ;  this  was  signed  by  H.  &  Co.,  the  names  of  the 
transferee  and  of  the  attorney  being  both  left  in  blank. 
The  object  of  the  power  was  to  enable  an  English  holder  to 
appoint  an  attorney  to  act  for  him  in  America,  where  alone  a 
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transfer  could  be  registered.  It  was  proved  that  when  thus 
signed  in  blank  these  certificates,  by  the  usage  of  English 
bankers  and  dealers  in  public  securities,  were  transferred  by 
mere  delivery,  and  were  dealt  with  like  bonds  payable  to 
bearer : — 

Held  by  Manisty,  J.,  that  the  certificates  were  intended  to 
pass  by  transfer  only,  and  not  by  mere  delivery,  and  were  not 
negotiable  instruments. 

MANISTY,  J. :  The  question  about  the  Pennsylvania  shares 
is  one  of  some  difficulty.  The  learned  arbitrator  has  found 
that  in  his  opinion  they  are  negotiable,  because  very  strong 
evidence  was  given  before  him  to  show  that  for  a  long  time 
they  had  passed  from  hand  to  hand,  and  had  been  treated  on 
the  Stock  Exchange  (and  I  may  say  generally  treated)  as 
negotiable  instruments.  Now,  what  is  this  instrument  which 
is  said  to  be  a  negotiable  instrument  ?  It  is  a  very  extra- 
ordinary document.  It  is  sealed  with  the  seal  of  the  company, 
and  signed  and  countersigned,  entered  by  the  secretary  and 
registered,  and  on  the  face  of  it  it  certifies  that  Heseltine, 
Powell  &  Co.  are  entitled  to  twenty  shares  in  the  capital  stock 
of  the  Pennsylvania  Kailroad  Company,  "  transferable  only  in 
person  or  by  attorney  on  the  books  of  the  said  company." 
Then  on  the  back  is  the  power  of  attorney,  signed  in  blank  by 
Heseltine,  Powell  &  Co.  In  that  the  name  of  the  transferee  is 
left  blank,  and  Heseltine,  Powell  &  Co.  therefore  give  authority 
to  whoever  may  hold  this  document  to  put  in  any  name  he 
pleases  ;  and  there  is  a  further  blank  left  for  the  name  of  the 
attorney,  who  has  also  a  power  of  substituting  attorneys  for 
himself.  That  is  an  extraordinary  document,  and  I  do  not 
find  in  any  other  case  anything  like  it.  The  effect  of  it,  as  it 
seems  to  me,  is  that  Heseltine,  Powell  &  Co.  continued  to  be 
the  owners  of  this  certificate  until  the  power  of  attorney  was 
acted  upon,  and  a  transfer  made  and  entered,  and  registered 
in  the  company's  books,  for  the  company  would  only  recognise 
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the  transferee  in  person  or  by  attorney.  There  are  numerous 
cases  upon  other  documents,  but  they  afford  no  assistance 
here. 

I  think  it  is  clearly  proved  that  this  document  is  treated  as 
a  negotiable  instrument ;  but  that  is  not  enough.  I  shall  refer 
to  one  or  two  cases  upon  this  point ;  but  the  whole  of  the  law 
applicable  to  it  is  to  be  found  in  Smith's  Leading  Cases  in  the 
notes  to  Miller  v.  Race  (1  S.  L.  C.  9th  Ed.  491).  It  is  there 
stated  at  p.  502,  in  the  following  language,  "  The  general  rule 
of  the  law  of  England  is,  that  no  man  can  acquire  a  title  to  a 
chattel  personal  from  any  one  who  has  himself  no  title  to  it, 
except  only  by  sale  in  market  overt :  Peer  v.  Humphrey 
(A.  E.  495).  Nemo  dat  quod  non  lidbet"  This  is  a  well-known 
principle.  But  then  comes  the  case  of  negotiable  instruments. 
What  is  a  negotiable  instrument?  The  answer  to  this 
question  will  be  found  a  little  further  on  in  the  same  note,  at 
p.  504 :  "  A  negotiable  instrument  being  clearly  transferable 
by  any  person  holding  it,  so  as  by  delivery  thereof  to  give  a  good 
title  to  any  person  honestly  acquiring  it,  per  Abbott,  C.J., 
Gorgier  v.  Mirrillc  (3  B.  &  C.  45,  at  p.  47),  the  next  question 
is,  what  instrument  may  with  propriety  be  termed  negotiable  ? 
And  to  this  it  may  be  answered,  that  whenever  an  instrument 
is  such  that  the  legal  right  to  the  property  secured  thereby 
passes  from  one  man  to  another  by  the  delivery  thereof,  it 
is,  properly  speaking,  a  negotiable  instrument,  and  the  title 
to  it  will  vest  in  any  person  taking  it  bond  fide  and  for 
value,  whatever  may  be  the  defects  in  the  title  of  the  person 
transferring  it  to  him.  An  instrument  is  called  negotiable 
when  the  legal  right  to  the  property  secured  by  it  passes  by 
its  delivery,  because,  although  an  instrument  may  be  saleable 
in  the  market,  and  treated  in  many  respects  like  cash,  yet, 
if  by  a  transfer  of  it  nothing  passes  but  a  right  to  sue  on  it 
in  the  name  of  the  transferor  " — which  is  this  case — "  or 
original  party  to  it,  such  an  instrument  is  not  properly 
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speaking  negotiable."  On  the  next  page  (p.  505)  is  the 
following  passage,  with  which  I  quite  agree :  "  It  may  there- 
fore be  laid  down  as  a  safe  rule  that  where  an  instrument  is 
by  the  custom  of  trade  transferable,  like  cash,  by  delivery,  and 
is  also  capable  of  being  sued  upon  by  the  person  holding  it 
pro  tcmpore,  there  it  is  entitled  to  the  name  of  a  negotiable 
instrument,  and  the  property  in  it  passes  to  a  bond  fide 
transferee  for  value,  though  the  transfer  may  not  have  taken 
place  in  market  overt.  But  that  if  either  of  the  above 
requisites  be  wanting,  that  is  to  say  if  it  be  either  not 
accustomably  transferable  " — which  this  is — or,  "  though  it  be 
accustomably  transferable,  yet,  if  its  nature  be  such  as  to 
render  it  incapable  of  being  put  in  suit  by  the  party  holding  it 
pro  tempore,  it  is  not  a  negotiable  instrument,  nor  will  delivery 
of  it  pass  (otherwise  than  by  estoppel)  the  property  of  it  to  a 
vendee,  however  bond  fide,  if  the  transferor  himself  have  not 
a  good  title  to  it,  and  the  transfer  be  made  out  of  market 
overt."  Now,  it  seems  to  me  clear  that  this  instrument  could 
not  be  sued  upon  by  the  person  holding  it  pro  tempore,  and 
could  not  therefore  be  negotiable,  because  when  it  was  handed 
over  by  the  transferor  with  this  blank  power  of  attorney,  it 
could  not  be  sued  upon  by  that  person  until  it  was  transferred 
on  the  register.  As  to  these  Pennsylvania  shares  I  have,  there- 
fore, come  to  a  conclusion  contrary  to  that  arrived  at  by  the 
learned  referee,  and  I  hold  that  they  ought  not  to  be  treated 
as  negotiable  instruments. 

Judgment  for  the  defendant. 
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Who  is  a  bond  fide  holder  ? 

Bona  fides  depends  on  the  actual  state  of  the  person's  mind. 
Mere  negligence  or  foolishness  is  not  sufficient  to  con- 
stitute mala  fides. 

RAPHAEL  AND  ANOTHER  v.  THE  GOVERNOR 
AND  COMPANY  OF  THE  BANK  OF  ENG- 
LAND. (1855) 

[17  C.  B.  161.] 

This  was  an  action  brought  by  Messrs.  Raphael,  bullion 
and  money  dealers  in  London,  suing  upon  the  title  of  Victor 
St.  Paul  &  Co.,  money-changers  of  Paris,  to  recover  the 
amount  of  a  bank-note  for  £500  which  had  been  stolen. 

On  the  13th  of  November,  1852,  the  bank-note  in  question, 
with  four  others  of  the  like  amount  and  five  notes  for  £100 
each,  was  stolen. 

Payment  of  the  stolen  notes  was  immediately  stopped,  and 
the  loss  advertised  by  means  of  handbills  circulated  in  Liver- 
pool, and  also  at  Paris,  and  in  London.  There  was  some 
evidence  to  show  that  one  of  these  notices  came  to  the  hands 
of  St.  Paul  in  April,  1853. 

St.  Paul,  who  was  called  as  a  witness,  stated  that  he  was 
a  partner  in  the  firm  of  St.  Paul  &  Co.,  money-changers  at 
Paris;  that  the  house  was  in  the  habit  of  changing  English 
bank-notes  every  day,  frequently  for  very  large  sums;  that 
the  plaintiffs  were  their  correspondents  in  London;  that  he 
recollected  taking  the  £500  note,  the  subject  of  this  action, 
on  the  25th  or  26th  of  June,  1854,  from  a  person  who  pre- 
sented himself  at  their  shop ;  that  he  asked  him  for  his 
passport,  which  he  produced,  and  required  him  to  write  his 
name  and  address  on  the  note,  and  then  gave  him  the  value 
according  to  the  course  of  exchange  of  the  day,  which  was 
24  f.  95  c. ;  that  it  was  the  practice  of  the  house  to  file  all 
notices  of  stolen  or  lost  notes  served  upon  them,  and  to  look 
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to  them  if  the  amount  was  important ;  but  that  on  this 
occasion  he  did  not  look  at  the  file,  and  had  no  recollection 
of  the  notice,  or  he  would  not  have  taken  the  note. 

The  jury  found  that  St.  Paul  &  Co.  did  give  value  for  the 
note,  that  they  had  notice  of  the  robbery,  that  they  had  no 
knowledge  of  the  loss  at  the  time  they  took  the  note,  but  that 
they  had  the  means  of  knowledge  if  they  had  properly  taken 
care  of  it,  and  that  they  took  the  note  bond  fide. 

His  Lordship  thereupon  directed  a  verdict  to  be  entered  for 
the  plaintiffs  for  £534. 

The  defendant  moved  for  a  new  trial. 

Held,  that  the  circumstance  of  St.  Paul  forgetting  or 
omitting  to  look  for  the  notice  was  not  mala,  fides. 

CRESSWELL,  J. :  I  am  of  opinion  that  there  ought  to  be  no 
rule  in  this  case.  It  seems  to  me  that  the  omission  of  St.  Paul, 
who  is  substantially  the  plaintiff  here,  to  avail  himself  of  the 
means  of  knowledge  of  the  alleged  felony  that  were  at  his 
disposal  was  not  the  point  on  which  the  decision  of  the  case 
could  properly  be  rested.  A  person  who  takes  a  negotiable 
instrument  bond  fide  for  value  has  undoubtedly  a  good  title, 
and  is  not  affected  by  the  want  of  title  of  the  party  from 
whom  he  takes  it.  His  having  the  means  of  knowing  that 
the  security  has  been  lost  or  stolen,  and  neglecting  to  avail 
himself  thereof,  may  amount  to  negligence ;  and  Lord  Ten- 
terden  at  one  time  thought  negligence  was  an  answer  to 
the  action.  But  the  doctrine  of  Gill  v.  Cubitt  (3  B.  &  C.  466 ; 
5  D.  &  R.  324)  is  not  now  approved  of.  I  think,  therefore, 
there  is  no  reason  to  find  fault  with  the  verdict  on  that 
ground.  Then  the  jury  have  found,  in  substance,  that  the 
note  in  question  was  taken  by  St.  Paul  bond  fide  and  for  value. 
He  could  not  have  taken  it  bond  fide  if  at  the  time  he  took 
it  he  had  notice  or  knowledge  that  the  note  was  a  stolen  note. 
"Bond  fide"  means  "really  and  truly,  for  value."  I  admit 
.that  the  note  might  have  been  taken  dishonestly,  although 


NEGOTIABLE  INSTRUMENTS.  529 

full  value  were  given  for  it.  The  Lord  Chief  Justice  put  that 
as  one  of  the  questions  which  the  jury  were  to  decide.  They 
retired  with  three  questions  for  their  consideration,  and  they 
returned  with  the  answers,  to  the  first,  that  the  full  value 
was  paid  by  St.  Paul ;  to  the  second,  that  he  had  had  notice 
of  the  felony ;  and  to  the  third,  that  he  had  no  knowledge  at 
the  time  he  took  the  note  that  it  had  been  stolen,  but  that  he 
had  the  means  of  knowledge  if  he  had  properly  taken  care 
of  it.  The  Lord  Chief  Justice  then  put  to  them  the  question 
of  bona  fides,  and  the  jury  found  that  St.  Paul  had  taken  the 
note  bond  fide. 

CROWDEK,  J. :  I  am  of  the  same  opinion.  Then  it  is  said 
that  the  jury  having  found  that  St.  Paul  at  the  tune  he  took 
the  note  had  the  means  of  knowledge  of  the  robbery  if  he  had 
taken  proper  care,  there  ought  to  have  been  a  verdict  for  the 
defendants.  I  do  not,  however,  see  that  that  ought  to  have 
the  slightest  effect.  It  might  have  been  a  circumstance  very 
fit  to  be  taken  into  consideration  in  coming  to  a  conclusion 
as  to  bona  fides ;  but,  coupled  with  the  finding  of  the  jury 
that  St.  Paul  had  no  knowledge  of  the  robbery  at  the  time 
he  paid  the  money,  I  do  not  think  it  any  ground  for 
invalidating  the  verdict. 

WILLES,  J. :  I  am  of  the  same  opinion. 


A  bill  must  be  delivered  as  such  before  it  can  become  a 
negotiable  instrument  (see  s.  21,  Bills  of  Exchange 
Act).  _^_ 

BAXENDALE  v.  BENNETT.    (1878) 
[3  Q.  B.  D.  525 ;  49  L.  J.  Q.  B.  657 ;  5  Ex.  96 ;  42  L.  T.  188.] 

The  facts  of  the  case  were  as  follows  : — In  the  year  1872  the 
defendant,  in  the  course  of  transactions  between  himself  and 
L.C.  2  M 
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a  Mr.  Holmes,  received  from  him  a  draft  in  blank  as  to  the 
drawer's  name,  written  in  Holmes 's  handwriting.  The  defen- 
dant wrote  his  name  across  the  draft  as  acceptor,  and  returned 
it  to  Holmes,  who,  finding  that  he  did  not  need  it,  returned 
it  to  the  defendant. 

The  defendant  placed  it  in  an  unlocked  drawer  in  his 
chambers  at  the  Temple,  from  which  it  was  taken,  having 
probably  been  stolen  by  some  one  who  was  not  a  servant  of 
the  defendant.  When  it  came  into  the  hands  of  the  plaintiff, 
who  was  admitted  to  be  a  bond  fide  holder  for  value,  the 
document  had  been  completed  by  the  insertion  of  the  name 
of  W.  Cartwright  as  the  drawer.  No  such  man  as  Cartwright 
was  known  to  the  defendant,  and  the  name  was  inserted 
without  his  knowledge  or  consent. 

Lopes,  ,L,  held  that  the  bill  was  stolen  and  was  a  forgery, 
but  that  the  defendant  had  been  negligent  and  was  therefore 
liable. 

BRAMWELL,  L.J. :  I  am  of  opinion  that  this  judgment  cannot 
be  supported.  The  defendant  here  has  not  voluntarily  put 
into  any  one's  hands  the  means  or  part  of  the  means  for 
committing  a  crime.  But  it  is  said  he  has  done  so  through 
negligence.  I  confess  I  think  he  has  been  negligent ;  that  is 
to  say,  I  think  if  he  had  had  this  paper  from  a  third  person 
as  a  bailee  bound  to  keep  it  with  ordinary  care,  he  would  not 
have  done  so.  But  then  this  negligence  is  not  the  proximate 
or  effective  cause  of  the  fraud.  A  crime  was  necessary  for  its 
completion. 

BEETT,  L.J. :  In  this  case  I  agree  with  the  conclusion  at 
which  my  Brother  Bramwell  has  arrived,  but  not  with  his 
reasons. 

The  defendant  was  a  barrister,  and  he  signed  a  blank 
acceptance  and  gave  it  to  a  person  who  wanted  money  that 
he  might  get  it  discounted :  that  person  sent  the  blank 
acceptance  back  to  the  defendant,  who  put  it  in  a  drawer 


NEGOTIABLE  INSTRUMENTS.  531 

in  his  room,  the  room  not  being  a  place  of  general  resort, 
and  the  drawer  into  which  the  acceptance  was  put  was  left 
unlocked.  Somebody,  not  the  defendant's  servant,  stole  it, 
and  it  was  filled  up  by  a  different  person  from  him  to  whom 
the  acceptance  had  been  originally  given,  and  who  had 
returned  it.  On  these  facts  Lopes,  J.,  held  that  the  defendant 
had  been  guilty  of  negligence,  and  was  therefore  liable  on  the 
bill  to  the  plaintiff.  My  Lord  says  that  the  defendant  is  not 
liable,  because  if  he  be  guilty  of  negligence,  the  negligence 
is  not  the  approximate  or  effective  cause  of  the  fraud. 

It  seems  to  me  that  the  defendant  never  authorised  the  bill 
to  be  filled  in  with  a  drawer's  name,  and  he  cannot  be  sued 
on  it.  I  do  not  think  the  defendant  can  be  said  to  have  been 
negligent.  He  had  never  intended  the  bill  to  be  filled  up  by 
anybody,  and  no  person  was  his  agent  to  fill  it  up.  Then  it 
has  been  said  that  the  defendant  is  liable  because  he  has 
been  negligent.  But  has  he  been  negligent?  As  observed 
by  Blackburn,  J.,  in  Swan  v.  The  North  British  Australasian 
Company  (2  H.  &  C.  175;  32  L.  J.  Ex.  273),  there  must  be 
the  neglect  of  some  duty  owing  to  some  one.  Here  how  can 
the  defendant  be  negligent  who  owes  no  duty  to  anybody? 
Against  whom  was  the  defendant  negligent,  and  to  whom  did 
he  owe  a  duty?  He  put  the  bill  into  a  drawer  in  his  own 
room — to  say  that  was  a  want  of  due  care  is  impossible.  It 
was  not  negligence  for  two  reasons  :  first,  he  did  not  owe  any 
duty  to  any  one ;  and  secondly,  he  did  not  act  otherwise  than 
in  a  way  in  which  an  ordinarily  careful  man  would  act. 

BAGGALLAY,  L.J.,  concurred  in  holding  that  judgment  ought 
to  be  entered  for  the  defendant. 

Judgment  for  the  defendant. 
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Who  is  a  "fictitious  payee "  within  section  7,  5/7/5  of 

Exchange  Act,  1882? 

One  not  contemplated  by  the  drawer  as  the  person 
to  receive  payment. 

THE  GOVERNOR  AND  COMPANY  OF  THE  BANK 

OF  ENGLAND  v.  VAGLIANO  BROTHERS.    (1891) 

[(1891)  A.  C.  107  ;  60  L.  J.  Q.  B.  145  ;  64  L.  T.  353.] 

The  respondents'  (Messrs.  Vagliano  Bros.)  clerk,  by  forging 
letters  of  advice  and  preparing  and  filling  in  forged  drafts, 
in  which  he  inserted  the  name  of  a  foreign  correspondent  of 
the  respondent  named  Vucina  as  being  that  of  the  drawer, 
and  the  names  of  a  foreign  firm,  Patridi  &  Co.,  who  were 
existing  persons  and  actual  correspondents  of  the  respondent, 
as  being  the  names  of  the  payees,  procured  his  employers' 
acceptance  of  these  forged  instruments  and  obtained  payment 
for  them  across  the  counter  from  the  appellant  bank.  The 
clerk  appropriated  the  moneys  to  his  own  use,  which  were 
thus  lost  to  the  bank. 

Held,  Whenever  a  name  is  inserted  in  a  bill  as  that  of 
payee  by  way  of  pretence  merely,  without  any  intention  that 
payment  shall  be  made  in  conformity  therewith,  the  payee 
is  a  "  fictitious  "  person  within  the  meaning  of  the  Bills  of 
Exchange  Act,  1882,  sect.  7,  sub-sect.  3. 

Held  by  House  of  Lords,  reversing  the  Court  of  Appeal, 
that  the  loss  incurred  on  the  forged  bills  must  fall  upon  the 
respondent. 

The  Lord  Chancellor  (Lord  HALSBUBY)  :  The  simple  question 
in  this  case  is  whether  the  plaintiffs  bankers  have  paid  away 
the  plaintiffs  money  under  such  circumstances  as  enable  him 
to  refuse  to  acknowledge  the  payments  as  made  on  his  behalf. 
Each  of  the  parties  is  innocent  of  any  wilful  default.  They 
are  both  free  from  any  suspicion  of  bad  faith ;  but  the  banker 
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lias  paid  away  and  placed  to  the  debit  of  his  customer  a  sum 
of  £71,500,  while  the  customer  was  not  conscious  of,  and 
certainly  never  intended  to  authorise,  the  payment  of  that 
sum  on  his  behalf.  The  authority  to  pay,  which  was  relied 
upon  by  the  bankers  as  justifying  the  payments,  were  written 
documents  in  the  form  of  bills  of  exchange,  and,  though  they 
were  not  really  bills  of  exchange  at  all,  it  is  important  to 
bear  in  mind  what  a  real  bill  of  exchange  would  import  to 
the  mind  of  a  person  to  whom  it  was  sent  for  payment. 
Now,  apart  from  the  particular  machinery  by  which  this 
transaction  was  effected,  it  will  not  be  denied  that  a  principal 
Avho  has  misled  his  agent  into  doing  something  on  his  behalf 
which  the  agent  has  honestly  done,  would  not  be  entitled 
to  claim  against  the  agent  in  respect  of  the  act  so  done; 
and  upon  this  branch  of  the  case  the  question  is  whether 
the  agent  was  misled  into  doing  the  act  by  the  default  of 
the  principal  (Ireland  v.  Livingston  (41  Law  J.  Rep.  Q.  B.  201 ; 
Law  Rep.  5  H.  L.  395)). 

I  will  treat  the  transaction,  for  the  sake  of  clearness,  as 
if  it  were  a  single  payment.  Could  it  be  doubted  that  if 
the  two  parties  met,  and  by  word  of  mouth  the  customer 
had  said  to  his  banker :  "  There  is  a  bill  coming  due  to- 
morrow of  such  and  such  an  amount;  it  is  drawn  on  me 
by  a  customer  of  mine,  named  Vucina,  and  will  be  presented 
for  payment  at  your  bank  to-morrow" — such  a  statement 
was  calculated  to  put  the  banker  off  his  guard,  and  be  likely 
to  induce  him  to  act  as  he  did  act?  Does  it  make  any 
difference  that  the  words  were  not  spoken,  but  that,  upon 
the  face  of  the  document  reaching  the  banker's  hands  by 
the  act  of  the  customer,  in  which  phrase  I  include  the  course 
of  Vagliano's  business,  the  customer  said  this  as  plainly  as 
if  the  words  had  been  spoken?  Vucina,  in  fact,  had  not 
drawn  any  such  bill.  There  was  no  transaction  between 
Vagliano  and  Vucina  such  as  the  instrument  in  question 
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purported  to  effect,  and  yet  this  was  the  written  statement 
which,  upon  the  face  of  the  instrument,  Yagliano  made  to 
the  bank.  Further,  by  a  separate  and  independent  writing, 
Vagliano  told  the  bank  that  such  a  bill  of  exchange  for  such 
an  amount  was  becoming  due,  and  would  have  to  be  paid 
out  of  his  account.  No  such  bill  of  exchange  existed,  although 
a  false  document  corresponding  in  all  particulars  was  accredited 
by  Vagliano  in  writing  his  acceptance  upon  it. 

[His  Lordship  then  found  that  the  respondents  had  misled 
the  bank  into  paying  the  bills,  and  could  not  claim.  He  then 
continued  :]  I  have  hesitated  long  before  I  was  able  to  acquiesce 
in  the  view  of  my  noble  friend  Lord  Herschell  and  that  of 
the  Master  of  the  Rolls,  that  the  same  conclusion  could  be 
arrived  at  by  a  consideration  of  the  Bills  of  Exchange  Act, 
1882. 

The  7th  section,  upon  two  of  the  sub-sections  of  which  this 
question  turns,  commences  thus  :  "  (1)  Where  a  bill  is  not 
payable  to  bearer,  the  payee  must  be  named  or  otherwise 
indicated  therein  with  reasonable  certainty."  And  the  3rd 
sub-section :  "  (3)  Where  the  payee  is  a  fictitious  or  non- 
existing  person,  the  bill  may  be  treated  as  payable  to  bearer." 
I  think  both  should  be  read  together — it  seems  to  me  that 
what  the  Legislature  was  enacting  was  in  substance  this : — 
That  where  a  bill  was  not  payable  to  bearer,  the  person  to 
whom  payment  was  intended  to  be  made  was  to  be  named 
or  otherwise  indicated  upon  the  face  of  the  instrument  with 
reasonable  certainty;  but  where  there  was  no  real  payee, 
the  bill  might  be  treated  as  payable  to  bearer.  I  have  come 
to  the  conclusion  that,  however  expressed,  the  real  meaning 
of  the  sub-section  is  to  imply  the  unreality  of  any  person 
who  is  named  upon  the  face  of  the  instrument  as  the  payee 
of  the  bill.  The  statute  itself  uses  the  phrase  "  payee."  That 
cannot  mean  in  truth  the  payee,  because  by  the  hypothesis 
there  is  no  payee,  and  dealing  as  the  statute  was  with  the  form 
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of  the  instrument,  and  enacting  that  if  a  name  which  appeared 
as  payee  on  the  face  of  the  instrument  was  a  fictitious  person, 
the  bill  may  be  treated  as  payable  to  bearer,  it  expressed  in 
popular  words,  though  perhaps  not  very  felicitously  chosen,  its 
meaning  accordingly. 

For  these  reasons  I  am  of  opinion  that  on  this  ground  also 
the  judgment  of  the  Court  below  was  wrong  and  ought  to 
be  reversed,  and  I  so  move  your  Lordships. 

Lord  HERSCHELL  :  I  propose  to  deal  at  the  outset  with  the 
question  of  the  construction  of  the  Bills  of  Exchange  Act, 
which  gave  rise  to  a  difference  of  opinion  in  the  Court  below. 

The  facts   material   to  this  part  of  the  case  I  take  to  be 
these.     The  bills  in  question  purported  to  be  drawn  by  Vucina, 
but  were,  in  fact,  entirely  the  production  of  Glyka,  a  clerk 
in   the  service  of  Vagliano  Brothers,   the  respondents.     He 
fraudulently  procured  the  necessary  forms  to  be  printed,  and 
filled  them  up,  inserting  the  name  of  Vucina  as  drawer,  and 
of  C.  Petridi  &  Co.  as  payees.     A  firm  of  C.  Petridi  &  Co- 
carries  on  business  at  Constantinople,  and  had  been  the  payee< 
of   some   genuine   bills    previously   drawn    by   Vucina   upon 
Vagliano  Brothers.     I  think  there  can  be  no  doubt  that  this 
fact  suggested  to  Glyka  the  insertion  of  the  name  of  C.  Petridi 
&  Co.,  but  I  do  not  believe  that  he  made  this  choice  with  the 
idea  that  it  would  assist  his   fraud.     I  entertain   no   doubt, 
under  the  circumstances  disclosed  by  the  evidence,  that  Vag- 
liano would  equally  have  accepted  the  bills  if  any  other  name 
had   been   inserted,  and  that  Glyka  knew   this.     It  was,  of 
course,  never  intended  by  Glyka  that  Petridi  &  Co.  should  be 
the  persons  to  whom  the  bill  should  be  paid.     The  name  was 
inserted  merely  to  make  the  bills  complete  in  form.     The  bills 
were  accepted  by   Vagliano   Brothers,  payable  at  the  Bank 
of  England,  who  were  requested  by  Vagliano  Brothers  to  pay 
them  at  maturity.     They  were  presented  for  payment  with 
indorsements  to  all  appearances  regular,  these  having  been 


536  CASES   ON  THE  LAW  OF  CONTRACT*. 

written  by  Glyka,  and  were  paid  to  the  persons  presenting 
them  at  maturity. 

The  conclusion  at  which  the  majority  of  the  Court  of  Appeal 
arrived  with  reference  to  the  construction  of  the  sub-section  of 
the  Bills  of  Exchange  Act  with  which  your  Lordships  have  to 
deal,  is  thus  stated  : — "  The  word  '  fictitious '  must  in  each 
case  be  interpreted  with  due  regard  to  the  person  against 
whom  the  bill  is  sought  to  be  enforced.  If  the  drawer  is  the 
person  against  whom  the  bill  is  to  be  treated  as  a  bill  payable 
to  bearer,  the  term  fictitious  may  be  satisfied  if  it  is  fictitious 
as  regards  himself,  or,  in  other  words,  fictitious  to  his  know- 
ledge. If  the  obligations  of  the  acceptor  are  in  question,  and 
the  acceptor  is  the  person  against  whom  the  bill  is  to  be 
so  treated,  fictitious  must  mean  fictitious  as  regards  the 
acceptor,  and  to  his  knowledge.  Such  an  interpretation  is 
based  on  good  sense  and  sound  commercial  principle." 

The  conclusion  thus  expressed  was  founded  upon  an  exami- 
nation of  the  state  of  the  law  at  the  time  the  Bills  of  Exchange 
Act  was  passed.  The  prior  authorities  were  subjected  by  the 
learned  Judges  who  concurred  in  this  conclusion  to  an  elabo- 
rate review,  with  the  result  that  it  was  established  to  their 
satisfaction  that  a  bill  made  payable  to  a  fictitious  person  or 
his  order,  was,  as  against  the  acceptor,  in  effect  a  bill  payable  to 
bearer  only  when  the  acceptor  was  aware  of  the  circumstance 
that  the  payee  was  a  fictitious  person,  and  further,'. that  his 
liability  in  that  case  depended  upon  an  application  of  the  law 
of  estoppel. 

Turning  now  to  the  words  of  the  sub-section,  I  confess  they 
appear  to  me  to  be  free  from  ambiguity.  "Where  the  payee 
is  a  fictitious  or  non-existent  person  "  means,  surely,  according 
to  ordinary  canons  of  construction,  in  every  case  where  this 
can,  as  a  matter  of  fact,  be  predicted  of  the  payee. 

I  can  find  no  warrant  in  the  statute  itself  for  inserting  any 
limitation  or  condition.  The  majority  of  the  Court  of  Appeal 
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read  the  section  thus :  Where  the  payee  is  a  fictitious  or  non- 
existent person,  the  bill  may,  as  against  any  party  who  had 
knowledge  of  the  fact,  be  treated  as  a  bill  payable  to  bearer. 
It  seems  to  me  that  this  is  to  add  to  the  words  of  the  statute 
and  to  insert  a  limitation  which  is  not  to  be  found  in  it  or 
indicated  by  it.  It  is  said  that  when  the  acceptor  is  the 
person  against  whom  the  bill  is  to  be  treated  as  payable  to 
bearer,  "  fictitious  must  mean  fictitious  as  regards  the  acceptor, 
and  to  his  knowledge."  With  all  respect,  I  am  unable  to  see 
why  it  must  mean  this.  I  confess  I  cannot  altogether  follow 
the  meaning  of  the  words  fictitious  "  as  regards  "  the  acceptor. 
I  have  a  difficulty  in  seeing  how  a  payee,  who  is,  in  fact,  a 
"  fictitious  "  person,  in  the  sense  in  which  that  word  is  being 
used,  can  be  otherwise  than  fictitious  as  regards  all  the 
world — how  such  a  payee  can  be  "  fictitious  "  as  regards  one 
person  and  not  another.  The  truth  is,  the  words  "  as  regards  " 
the  acceptor  are  treated  as  equivalent  to  the  words  "  to  the 
knowledge  of "  the  acceptor.  But  I  do  not  think  these 
expressions  are  synonymous.  It  seems  to  me  that  to  import 
into  the  statute  after  the  words  "  fictitious  person  "  the  words 
"  as  regards  "  the  acceptor  or  drawer,  as  the  case  may  be,  and 
then  to  interpret  those  words  as  meaning  "  to  the  knowledge 
of,"  only  tends  to  obscure  the  fact  that  the  condition  that  the 
payee  must  be  fictitious  to  the  knowledge  of  the  person  sought 
to  be  charged  as  upon  a  bill  payable  to  bearer  is  being  intro- 
duced into  the  enactment. 

For  the  reasons  I  have  given  I  find  myself  compelled  to  the 
conclusion,  notwithstanding  my  respect  for  those  who  have 
expressed  a  contrary  view,  that  in  order  to  establish  the  right 
to  treat  a  bill  as  payable  to  bearer,  it  is  enough  to  prove  that 
the  payee  is  in  fact  a  fictitious  person,  and  that  it  is  not 
necessary,  if  it  be  sought  to  charge  the  acceptor,  to  prove 
in  addition  that  he  was  cognisant  of  the  fictitious  character  of 
the  payee. 
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Even  assuming,  it  is  said,  that  where  the  payee  is  a  "  ficti- 
tious "  person,  the  bill  may  be  treated  as  against  the  acceptor 
as  a  bill  payable  to  bearer,  the  word  "  fictitious  "  is  only  applic- 
able to  a  creature  of  the  imagination,  having  no  real  existence, 
whilst  in  the  present  case  "  C.  Petridi  &  Co."  was  the  name  of 
a  firm  having  a  real  existence,  so  that  the  payee  here  cannot 
be  termed  a  fictitious  person.  But  are  the  words  "where 
the  payee  is  a  fictitious  person "  incapable  of  legitimate 
application  in  any  other  case  than  that  suggested  ?  The 
first  observation  I  have  to  make  is,  that,  if  so,  there  was  no 
necessity  for  the  introduction  of  the  word  "  fictitious  "  in  the 
enactment ;  the  word  "  non-existent "  would  have  sufficed.  It 
was  argued  that  whilst  a  fictitious  person  is  one  who  has  never 
existed,  a  non-existent  person  is  one  who  has  existed  but  whose 
existence  has  ceased.  But  even  if  this  be  admitted,  the  word 
"  non-existent "  would  have  sufficed,  for  it  can  hardly  be 
doubted  that  it  is  employed  as  suitably  in  reference  to  that 
which  has  never  existed,  as  to  that  which,  having  existed,  exists 
no  longer. 

Where  the  payee  named  is  so  named  by  way  of  pretence  only, 
without  the  intention  that  he  shall  be  the  person  to  receive 
payment,  is  it  doing  violence  to  language  to  say  that  the  payee 
is  a  fictitious  person  ?  I  think  not.  I  do  not  think  that  the 
word  "  fictitious  "  is  exclusively  used  to  qualify  that  which  has 
no  real  existence.  When  we  speak  of  a  fictitious  entry  in  a 
book  of  accounts,  we  do  not  mean  that  the  entry  has  no  real 
existence,  but  only  that  it  purports  to  be  that  which  it  is  not, 
that  it  is  an  entry  made  for  the  purpose  of  pretending  that  the 
transaction  took  place  which  is  represented  by  it. 

For  the  reasons  with  which  I  have  troubled  your  Lordships 
at  some  length,  I  have  arrived  at  the  conclusion  that  whenever 
the  name  inserted  as  that  of  the  payee  is  so  inserted  by  way  of 
pretence  merely,  without  any  intention  that  payment  shall 
only  be  made  in  conformity  therewith,  the  payee  is  a  fictitious 


NEGOTIABLE  INSTRUMENTS.  539 

person  within  the  meaning  of  the  statute,  whether  the  name 
be  that  of  an  existing  person,  or  of  one  who  has  no  existence, 
and  that  the  bill  may  in  each  case  be  treated  by  a  lawful  holder 
as  payable  to  bearer. 

I  have  hitherto  been  considering  the  case  of  a  bill  drawn  by 
the  person  whose  name  is  attached  to  it  as  drawer,  whilst  the 
bills  which  have  given  rise  to  this  litigation  were  not  drawn  by 
Vucina,  who  purported  to  be  the  drawer,  his  name  being  forged 
by  Glyka.  I  think  it  was  hardly  contended  on  behalf  of  the 
respondents  that  this  made  any  difference.  The  bills  must, 
under  the  circumstances,  as  against  the  acceptor,  be  taken  to 
have  been  drawn  by  Vucina,  and  if  they  have  been  made  pay- 
able to  a  fictitious  person  within  the  meaning  of  the  statute,  I 
do  not  think  it  is  open  to  question  that  they  may,  as  against 
the  acceptor,  be  treated  as  payable  to  bearer,  in  every  case  in 
which  they  could  have  been  so  treated  if  Vucina  had  drawn 
them. 

Assuming,  then,  that  the  bills  in  question  are  within  the 
sub-section  of  the  Bills  of  Exchange  Act  which  we  are  con- 
sidering, and  may,  therefore,  be  treated  as  bills  payable  to 
bearer,  the  question  remains,  by  whom  may  they  be  so  treated  ? 
By  a  bond  fide  holder  for  value,  certainly  ;  and,  in  considering 
the  construction  of  the  section,  I  have  thus  far  limited  my 
attention  to  the  case  of  such  a  holder.  It  is  the  case  which 
ordinarily  arises  in  the  course  of  commercial  transactions  with 
negotiable  instruments,  and  it  is  the  one,  therefore,  which 
must  be  taken  to  have  been  primarily  had  in  view  in  framing 
a  law  to  determine  the  rights  and  liabilities  in  respect  of  such 
instruments.  But  I  can  see  nothing  in  the  words  of  the  enact- 
ment to  confine  their  application  to  this  case. 

It  appears  to  me  that  the  natural  answer  to  the  question 
which  I  have  proposed  is  this :  A  bill  within  the  sub-section 
may  be  treated  as  payable  to  bearer  by  any  person  whose 
rights  or  liabilities  depend  upon  whether  it  be  a  bill  payable  to 
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order  or  to  bearer.  I  of  course  exclude  the  case  of  one  who 
is  a  party  to,  or  who  has  notice  of,  a  fraud.  At  all  events, 
I  can  see  no  reason  why  a  banker,  who  has  been  requested 
to  pay  the  bill  by  his  customer,  the  acceptor,  may  not  so  treat 
it.  Where  the  bill  is,  in  truth,  payable  to  order — that  is  to 
say,  where  the  drawer  intends  that  payment  should  be  made 
only  to  the  person  named  as  the  payee,  or  to  some  one  deriving 
title  through  him,  then  the  direction  to  the  banker  must,  since 
the  decision  in  Robarts  v.  Tucker  (16  Q.  B.  560),  be  taken 
to  be  a  direction  to  pay  to  such  person  only.  But,  where  the 
payee  is  a  fictitious  person  within  the  meaning  of  the  sub- 
section, I  think  the  direction  to  the  banker  must  be  taken 
to  be  to  pay  the  bearer.  It  is  by  reason  of  his  filling  that 
character  that  the  holder  is  entitled  to  demand  payment  of  the 
acceptor.  And  when  a  banker  has  been  instructed  by  the 
acceptor  to  pay  such  a  bill  on  his  behalf,  it  is  to  the  person 
filling  that  character  that  he  must  be  taken  to  have  intended 
the  payment  to  be  made.  If  the  holder  were  a  bond  fide  holder 
for  value,  who,  if  payment  had  been  refused,  could  hold  the 
acceptor  liable,  I  do  not  think  this  could  be  doubted;  and, 
where  the  bill  is  one  which  might  be  treated  as  payable  to 
bearer  by  a  bond  fide  holder,  so  that  the  direction  to  the  banker 
to  pay  the  bill  is  a  direction  to  pay  the  bearer,  I  do  not  think 
that  the  banker  is  any  the  less  entitled  to  charge  the  payment 
of  the  bill  against  his  customer,  because  the  bearer,  to  whom 
payment  is  made,  holds  it  under  such  circumstances  that  the 
acceptor  could  successfully  resist  a  claim  for  payment  by  him. 
It  cannot  be  doubted  that  this  would  be  so  where  a  bill  was  in 
terms  payable  to  bearer,  and  I  do  not  think  there  is  any  sound 
distinction  in  the  relative  position  of  banker  and  customer 
between  this  case  and  that  of  a  bill  which  may  be  treated  as 
payable  to  bearer. 

Lord  MACNAGHTEN  :  There  are,  I  think,  two  questions  to  be 
considered : — 
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1.  Is  the  bank  entitled  to  be  indemnified  against  the  moneys 
paid  in  respect  of  these  forged  bills,  although  the  bills  may  not 
have  been  paid  according  to  their  tenor  ? 

2.  Can  the  bank  treat  the  bills  as  payable  to  bearer,  and  so 
justify  the  payment  as  being  in  accordance  with  their  customer's 
mandate  ? 

As  regards  the  first  question,  the  following  points  are,  I 
think,  established. 

1.  The  relation  of  banker  and  customer  does  not  of  itself, 
and  apart  from  other  circumstances,  impose  upon  a  banker  the 
duty  of  paying  his  customer's  acceptances.  If  authority  is 
wanted  for  this  proposition  it  will  be  found  in  Eolarts  v.  Tucker 
(16  Q.  B.  Rep.  560;  20  Law  J.  Rep.  Q.  B.  270),  where  it  was 
said  by  the  Court,  that "  if  bankers  wish  to  avoid  the  responsi- 
bility of  deciding  on  the  genuineness  of  indorsements,  they 
may  require  their  customers  to  domicile  their  bills  at  their 
own  offices,  and  to  honour  them  by  giving  a  cheque  upon  the 
bankers."  That  implies  that  bankers  may  refuse  to  pay  their 
customers'  acceptances,  and  that  such  refusal  is  not  incon- 
sistent with  the  relation  of  banker  and  customer,  or  a  breach 
of  the  banker's  duty  to  his  customer. 

2.  If  a  banker  undertakes  the  duty  of  paying  his  customer's 
acceptances,  the  arrangement  is  the  result  of  some  special 
agreement,  expressed  or  implied.    And  such  an  agreement,  in 
the  absence  of  express  stipulation  to  the  contrary,  must  have 
reference  solely  to  genuine  bills  of  exchange.     It  cannot  be 
supposed  to  contemplate  any  dealings  with  fictitious  instru- 
ments. 

3.  Bankers  who  undertake  the  duty  of  paying  their  cus- 
tomers' acceptances  cannot  do  otherwise  than  pay  off-hand, 
and,  as  a  matter  of  course,  bills  presented  for  payment  which 
are  duly  accepted,  and  regular  and  complete  upon  the  face 
of  them. 

4.  In  paying  their  customers'  acceptances  in  the  usual  way, 
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bankers  incur  a  risk  perfectly  understood,  and  in  practice  dis- 
regarded. 

Bankers  have  no  recourse  against  their  customers  if  they 
pay  on  a  genuine  bill  to  a  person  appearing  to  be  the  holder, 
but  claiming  through  or  under  a  forged  indorsement.  The  bill 
is  not  discharged ;  the  acceptor  remains  liable ;  the  banker  has 
simply  thrown  his  money  away.  That  was  the  effect  of  the 
decision  in  Eobarts  v.  Tucker.  I  do  not  think  that  that  was  a 
harsh  decision ;  nor  do  I  see  how  the  Court  could  have  come 
to  any  other  conclusion,  unless  it  had  taken  quite  a  different 
view  of  the  customer's  mandate  and  the  banker's  obligation. 
At  any  rate  the  ground  of  the  decision  is  now  part  of  the 
statute  law.  The  Bills  of  Exchange  Act,  1882,  enacts,  section 
24,  that,  subject  to  certain  provisions,  which  for  the  present 
purpose  are  immaterial,  a  forged  or  unauthorised  signature  on 
a  bill  is  wholly  inoperative,  and  that  no  right  to  retain  the  bill 
or  to  give  a  discharge  therefor,  or  to  enforce  payment  thereof 
against  any  party  thereto,  can  be  acquired  through  or  under 
that  signature  except  in  case  of  an  estoppel. 

5.  The  drawee  of  a  bill  is  bound  to  know  the  drawer's  signa- 
ture.    It  is  his  fault  if  he  writes  his  acceptance  on  a  forged 
instrument.     And  it  is  his  act  of  acceptance  which  sends  the 
bill  forward  for  payment  to  the  banker. 

6.  In  the  case  of  a  counterfeit  bill,  the  payee's  signature 
must  be  forged  unless  the  person  named  as  payee  is  an  accom- 
plice in  the  fraud.     And,  therefore,  if  there  is  no  accomplice, 
assuming  Eobarts  v.  Tucker  to  apply,  an  acceptance  making 
the  bill  payable  at  a  bank  necessarily  entails  upon  the  banker 
the  loss  of  the  sum  for  which  the  bill  purports  to  be  drawn. 
The  banker  has  no  chance  of  escape.     Eelying  on  his  cus- 
tomer's acceptance,  he  takes  it  for  granted  that  the  bill  is 
genuine.     Ignorant  of  any  danger,  beyond  the  possible  risk 
of  a  theft  having  been  committed  and  remaining  still  undis- 
covered, he  pays  the  apparent  holder  as  a  matter  of  course. 
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It  seems  to  me  that  if  these  premisses  are  well  founded,  the 
bank  is  entitled  to  be  indemnified  by  Vagliano  Brothers  in 
respect  of  the  money  paid  on  the  forged  bills  which  Vagliano 
accepted  and  directed  the  bank  to  pay. 

In  the  present  case  the  bankers  have  not  failed  in  the  per- 
formance of  any  duty  towards  their  customer.  They  under- 
took no  duty,  they  accepted  no  mandate,  in  regard  to  pieces  of 
papers  which  are  not  bills  of  exchange,  and  with  which  the 
law  merchant  has  no  concern.  They  too  have  been  cheated 
out  of  their  money.  Whether  they  can  say  that  they  have 
done  what  they  were  told  to  do  remains  to  be  considered.  At 
least,  they  can  say  that  their  employers  were  active,  though  no 
doubt  unconscious,  in  carrying  out  the  deception  which  led  to 
their  loss. 

I  now  come  to  the  second  question,  which  depends  upon  the 
effect  of  section  7,  sub-section  3,  of  the  Act  of  1882.  The  enact- 
ment was,  of  course,  not  directed  to  such  a  case  as  this.  The 
provisions  of  the  statute  were  meant  for  genuine  bills  of  ex- 
change. But  if  the  argument  on  behalf  of  the  bank  is  right,  it 
happens  to  furnish  a  short  answer  to  a  claim  which  fails  on 
broader  and,  I  think,  more  satisfactory  grounds. 

It  was  said  that  the  proper  meaning  of  "fictitious"  is 
"  imaginary."  I  do  not  think  so.  I  think  the  proper  meaning 
of  the  word  is  "  feigned,"  or  "  counterfeit."  It  seems  to  me 
that  the  "  C.  Petridi  &  Co.,"  named  as  payees  on  these  pre- 
tended bills,  were,  strictly  speaking,  fictitious  persons.  When 
the  bills  came  before  Vagliano  for  acceptance,  they  were  ficti- 
tious from  beginning  to  end.  The  drawer  was  fictitious ;  the 
payee  was  fictitious ;  the  person  indicated  as  agent  for  pre- 
sentation was  fictitious.  One  and  all,  they  were  feigned  or 
counterfeit  persons  put  forward  as  real  persons,  each  in  a 
several  and  distinct  capacity,  whereas,  in  truth,  they  are  each 
make-believes  for  the  persons  whose  names  appeared  on  the 
instruments.  They  were  not,  I  think,  the  less  fictitious  because 
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there  were  in  existence  real  persons  for  whom  the  names  were 
intended  to  pass  muster. 

In  the  result,  therefore,  I  think  that  on  both  grounds  the 
bank  is  entitled  to  succeed. 

Lord  MOKRIS:  I  entirely  agree  in  the  conclusion  arrived 
at  by  my  noble  and  learned  friend  (Lord  Herschell),  namely, 
that  whenever  the  name  inserted  as  that  of  the  payee  is  in- 
serted without  any  intention  that  payment  shall  only  be  made 
in  conformity  therewith,  the  payee  becomes  a  fictitious  person 
within  the  meaning  of  the  Bills  of  Exchange  Act,  1882,  section  7, 
sub-section  3,  and  that  the  bill  may  be  treated  by  a  legal  holder 
as  payable  to  bearer ;  and  having  had  the  advantage  of  reading 
the  noble  and  learned  Lord's  judgment  in  print,  I  concur  in 
the  reasoning  by  which  that  conclusion  is  arrived  at. 

The  Earl  of  Selborne  also  concurred,  but  Lord  Braniwell 
and  Lord  Field  dissented. 

Appeal  allowed. 


NORTH  AND  SOUTH  WALES   BANK  r. 
MACBETH.     (1908) 

[(1908)  A.  C.  137 ;  77  L.  J.  K.  B.  464 ;  24  T.  L.  E.  397  ; 

98  L.  T.  470.] 

The  facts  sufficiently  appear  in  the  judgment. 

The  Lord  Chancellor  (Lord  LOEEBUEN)  :  The  plaintiff  was 
induced  by  the  fraud  of  William  White  to  draw  a  cheque 
for  £11,250  hi  favour  of  one  T.  A.  Kerr,  or  order.  T.  A. 
Kerr  was  an  existing  person,  and  when  the  plaintiff  drew  the 
cheque  in  his  favour  he  intended  that  Kerr  or  his  trans- 
feree should  receive  the  money.  White  obtained  the  cheque, 
forged  Kerr's  indorsement,  paid  the  cheque  into  his  own 
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account  at  the  defendants',  the  North  and  South  Wales  Bank, 
and  they,  on  presenting  it  to  the  plaintiffs  bank,  received  pay- 
ment. It  was  not,  in  these  circumstances,  disputed  that  the 
defendants  were  liable  to  the  plaintiff  unless  they  could  show 
that  the  payee  of  the  cheque,  T.  A.  Kerr,  was  a  "fictitious" 
person  within  the  meaning  of  the  Bills  of  Exchange  Act,  1882, 
sect.  7,  sub-sect.  3.  I  adopt  the  language  of  Mr.  Justice  Bray : 
"  It  seems  to  me  that  when  there  is  a  real  drawer  who  has 
designated  an  existing  person  as  the  payee  and  intended  that 
that  person  should  be  the  payee,  it  is  impossible  that  that 
payee  can  be  fictitious." 

As  to  authorities,  I  agree  with  the  Court  of  Appeal  in  think- 
ing that  neither  Bank  of  England  v.  Vagliano  Brothers  ([1891] 
A.  C.  107,  supra,  p.  532),  nor  Glutton  v.  Attenborough  ([1897] 
A.  C.  90),  governs  the  present  case.  I  will  not  discuss  the 
former  of  those  authorities  beyond  saying  that  it  was  not  a 
case  in  which  the  drawer  intended  the  payee  to  receive  the 
proceeds  of  the  bill.  And  in  the  latter  authority,  the  payee 
was  a  non-existent  person,  whom  no  one  either  could  or  did 
mean  to  be  the  recipient  of  the  proceeds  of  the  cheque.  That 
being  so,  I  think  this  appeal  should  be  dismissed  with  costs. 

Lord  Kobertson  and  Lord  Collins  concurred. 

Appeal  dismissed. 


An  acceptor  is  not  under  a  duty  to  take  precautions  against 
fraudulent  alterations  in  the  bill  after  acceptance. 

SCHOLFIELD  v.  LONDESBOROUGH  (EARL). 

(1896) 

[(1896)  A.  C.  514 ;  65  L.  J.  Q.  B.  593 ;  75  L.  T.  254  ;  45  W.  E.  124.] 

Appeal  from  Court  of  Appeal. 

The  facts  sufficiently  appear  from  the  judgments. 

L.C.  2  N 
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The  Lord  Chancellor  (Lord  HALSBURY)  :  In  this  case  the 
plaintiff  below  (the  appellant  here)  brought  an  action  against 
the  respondent  on  what  purported  to  be  a  bill  of  exchange  for 
£3500.  The  respondent's  name,  attached  to  the  bill  in  ques- 
tion, was  genuine.  He  had,  in  fact,  accepted  a  bill  for  ^500, 
but  by  fraudulent  alteration,  amounting  to  forgery,  the  amount 
for  which  the  respondent  accepted  was  increased  to  the  sum 
sued  for. 

It  is  not  contended  that  the  bill  is  not  a  forgery;  and  if 
nothing  else  appeared  it  would,  of  course,  be  a  sufficient 
defence  for  the  acceptor  to  plead  and  prove  that  he  never 
accepted  any  such  bill  as  that  for  which  the  plaintiff  brought 
his  action.  But  it  is  contended  that  the  form  of  the  bill  was 
such  that  the  respondent  was  negligent  in  accepting  it. 

The  bill  as  originally  accepted  was  so  far  in  ordinary  form 
and  perfect  that,  but  for  some  criminal  act,  it  was,  in  its  then 
form,  a  complete  bill  of  exchange,  leaving  nothing  to  be  added 
to  or  taken  from  it. 

It  is  said,  indeed,  that  certain  spaces  were  left  which  gave 
opportunity  for  the  insertion  of  the  added  words  and  figures ; 
and  if  by  that  is  meant  that  the  words  and  figures  were  not 
written  so  closely  together  as  to  prevent  the  insertion  of  other 
words  and  figures,  the  observation  is  true.  But  when  it  is 
said  that  certain  spaces  were  left,  it  is  to  be  remembered  that 
there  was  nothing  unusual  or  calculated  to  excite  attention 
in  the  intervals  between  the  written  words  and  figures  by 
which  the  bill  was  made. 

I  cannot  myself  understand  why  the  particular  form  of 
fraud  adopted  in  this  case  should  have  any  different  operation 
in  giving  validity  to  a  forged  instrument  rather  than  other 
forms  of  fraud  to  which  instruments  are  subject.  I  am  not 
aware  of  any  principle  known  to  the  law  which  should  attach 
such  consequences  to  a  written  instrument  when  no  such 
principle  is  applicable  in  any  other  region  of  jurisprudence 
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where  a  man's  own  carelessness  has  given  opportunity  for  the 
commission  of  a  crime. 

A  man,  for  instance,  does  not  lose  his  right  to  his  property 
if  he  has  unnecessarily  exposed  his  goods,  or  allowed  his 
pocket-handkerchief  to  hang  out  of  his  pocket,  but  could 
recover  against  a  bond  fide  purchaser  of  any  article  so  lost, 
notwithstanding  the  fact  that  his  conduct  had  to  some  extent 
assisted  the  thief.  It  is  true  that  stolen  goods  sold  in  market 
overt  could  be  retained  by  a  bonafide  purchaser  for  value,  not- 
withstanding they  had  been  previously  stolen ;  but  the  same 
result  would  follow  equally  whether  the  owner  had  been  careful 
or  careless  in  the  custody  of  his  goods. 

Lord  WATSON  :  The  appellant,  who  is  the  onerous  holder  of 
a  bill  of  exchange,  purporting  to  be  for  £3500,  seeks,  in  this 
suit,  to  recover  that  sum  from  the  respondent.  The  bill  was 
written  out  by  Scott  Sanders,  the  drawer,  for  the  sum  of  £500, 
on  a  £2  stamp ;  and,  in  that  condition,  was  presented  by  him 
to  the  respondent,  who  accepted  it.  After  acceptance,  the 
drawer  fraudulently  increased  its  amount  by  inserting  the 
figure  "  3  "  between  the  letter  "  £  "  and  the  figures  "  500,"  in 
the  corner  of  the  bill,  by  adding  the  word  "  three  "  at  the  end 
of  the  second  line,  and  by  adding  the  word  "  thousand  "  at 
the  beginning  of  the  third  line,  in  the  body  of  the  bill.  It  is 
now  sufficiently  obvious  that  Scott  Sanders,  when  he  wrote 
the  bill,  must  have  had  in  contemplation  the  alterations  which 
he  subsequently  made ;  and  that  he  purposely  used  a  stamp 
of  unnecessary  value,  and  left  the  spaces  which  he  afterwards 
filled  up,  in  order  to  facilitate  his  fraud. 

The  altered  bill  was  indorsed  by  Scott  Sanders  to  one  Scott, 
from  whom  the  appellant  acquired  it.  In  his  defence  to  this 
action,  the  respondent  denied  liability  for  the  £3000  which 
had  been  added  after  his  acceptance,  and,  under  denial  of 
liability,  paid  into  Court  the  original  amount  of  £500. 

The  appellant  did  not  maintain  that  the  respondent  either 
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directly  authorised,  or  meant  to  authorise,  Scott  Sanders  to 
alter  the  amount  of  the  bill.  Nor  did  he  maintain  that  the 
respondent  had,  by  his  subsequent  conduct,  homologated  or 
adopted  the  alteration.  He  contended  that  the  law  merchant 
imposes  upon  every  person  who  accepts  a  bill  of  exchange, 
with  a  view  to  its  circulation,  the  duty  of  taking  reasonable 
precautions,  in  order  to  prevent  the  possibility  of  the  amount 
for  which  it  is  drawn  being  fraudulently  increased ;  that  the 
respondent  negligently  failed  to  perform  that  duty,  inasmuch 
as  he  signed  a  bill  written  upon  a  stamp  sufficient  to  cover 
the  altered  amount,  and  having  spaces  left  blank  in  the 
writing,  which  enabled  the  drawer  to  fill  them  up  in  such  a 
manner  as  to  effect  and,  at  the  same  time,  to  conceal  his 
fraud ;  and  that,  by  reason  of  such  negligence,  the  respondent 
is  estopped  from  denying  his  liability  for  the  full  amount  of 
£3500  appearing  on  the  face  of  the  bill. 

The  duty  which  the  appellant's  argument  assigns  to  an 
acceptor  is  towards  the  public,  or,  what  is  much  the  same 
thing,  towards  those  members  of  the  public  who  may  happen 
to  acquire  right  to  the  bill,  after  it  has  been  criminally 
tampered  with.  Apart  from  authority,  I  do  not  think  the 
imposition  of  such  a  duty  could  be  justified  on  any  sound 
legal  principle.  In  many,  if  not  most,  cases  which  occur  in 
the  course  of  business,  the  bill  is  written  out  by  the  drawer, 
and  sent  by  him  to  the  acceptor,  who  is  under  an  obligation 
to  sign  it.  Assuming  the  appellant's  argument  to  be  well 
founded,  it  would  be  within  the  right  of  the  acceptor  to  return 
the  bill  unsigned,  if  it  were  not  drawn  so  as  to  exclude  all 
reasonable  possibilities  of  fraud  or  forgery.  The  exercise  of 
that  right  might  lead  to  very  serious  complications  in  com- 
mercial transactions.  Besides,  it  is  not  consistent  with  the 
general  spirit  of  the  law  to  hold  innocent  persons  responsible 
for  not  taking  measures  to  prevent  the  commission  of  a  crime 
which  they  may  have  no  reason  to  anticipate,  although  there 
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may  be  exceptions  in  cases  where  the  parties  have,  either  by 
express  agreement  or  by  implication  established  in  the  law, 
become  bound  to  use  such  precautions.  I  am  therefore  un- 
willing, in  the  case  of  an  acceptor,  to  affirm  the  doctrine  upon 
which  the  appellant  relies,  unless  it  can  be  shown  to  be 
established  by  authority. 

Before  the  present  action  was  brought,  the  rule  for  which 
he  contends  had,  so  far  as  I  have  been  able  to  find,  never 
been  enforced  in  an  English  Court,  or  affirmed  by  an  English 
Judge. 

Lord  MACNAGHTEN  :  I  must  say  that  I  am  not  at  all  per- 
suaded that  the  contention  on  the  part  of  the  appellant  can  be 
supported  on  principle  or  on  grounds  of  convenience.  It  was 
said  that  the  negotiability  of  bills  of  exchange  would  be 
seriously  impaired  if  persons  who  act,  as  Lord  Londesborough 
acted,  are  not  to  be  held  liable  for  all  the  consequences  of 
their  want  of  caution.  But  I  must  say  I  was  very  much 
struck  with  some  observations  which  fell  from  one  of  your 
Lordships  during  the  argument,  that  the  consequences  to 
the  transaction  and  despatch  of  mercantile  business  would  be 
serious  indeed  if  it  were  laid  down  that  a  person  under  obliga- 
tion to  accept  a  bill  was  at  liberty  to  refuse  or  delay  acceptance, 
on  the  ground  that  there  was  something  in  the  form  of  the 
instrument  of  which  a  skilful  forger  might  perhaps  take 
advantage.  After  all,  it  is  the  drawer  of  a  bill  of  exchange 
who  has  control  over  its  form ;  the  obligation  of  the  acceptor 
is  to  pay  the  bill  at  maturity.  Censorship  over  the  form  of 
the  instrument  is,  I  think,  no  part  of  his  duty. 

I  am  of  opinion  that  the  appeal  must  be  dismissed. 

Lord  MORRIS  :  I  am  of  the  same  opinion.  The  liability  of 
the  defendant  must  arise  from  either — first,  his  complicity  in 
the  fraud ;  or,  secondly,  from  some  contractual  relation, 
express  or  implied,  between  him  and  the  holder  of  the  bill  of 
exchange  ;  or,  thirdly,  from  some  duty  he  owed  to  the  holder. 
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There  is  no  pretence  of  any  complicity  by  the  defendant  ; 
there  is  no  privity  between  the  plaintiff  and  the  defendant 
from  which  any  contract  can  be  spelled  out.  Is  there  any 
duty  on  the  acceptor  of  a  bill  to  a  subsequent  holder  that  the 
acceptor  should  scrutinise  the  bill  presented  to  him  for  accept- 
ance ?  In  my  opinion  none  beyond  this,  that  he  should  see 
that  he  accepted  a  bill  filled  up,  because  if  he  accept  a  bill 
in  blank,  that  implies  an  authority  to  the  person  getting  the 
acceptance  to  fill  up  the  blank.  In  Young  v.  Grote  (4  Bing. 
253)  the  acceptance  was  in  blank.  Even  if  well  decided  on  its 
particular  facts  as  a  case  between  banker  and  customer,  I  fail 
to  see  how  it  governs  this  case  where  the  defendant  accepted 
a  regularly  filled-up  bill.  If  the  defendant  could  be  held 
liable,  it  appears  to  me  an  indorser  would  also  be  bound  to 
enter  on  a  scrutiny  of  the  bill  in  order  to  protect  himself  from 
a  subsequent  holder.  This  case  is  an  attempt  to  impose  a 
new  duty  on  an  acceptor  of  a  bill  of  exchange.  The  doctrine 
of  estoppel  binds  an  acceptor  who  accepts  a  blank  bill,  because 
by  doing  so  he  is  precluded  from  setting  up  as  a  defence  that 
he  did  not  authorise  the  filling  up.  That  doctrine  has  no 
application  to  the  present  case. 

Appeal  dix 


NOTE.  —  In  Colonial  Bank  of  Australia,  Limited,  v.  Marshall  ([1906] 
A.  C.559)  the  Privy  Council,  following  this  case,  held  that  the  mere 
fact  that  a  cheque  is  drawn  with  spaces  which  can  be  utilised  for 
the  purpose  of  fraudulent  alteration  is  not  by  itself  any  violation 
of  duty  by  the  customer  to  his  banker  by  reason  of  which  the 
former  could  be  estopped  from  alleging  that  the  cheque  so  altered 
and  increased  was  not  his  cheque. 

On  the  other  hand,  the  delivery  of  a  stamped  paper  blank  save 
for  the  signature  in  order  that  it  may  be  converted  into  a  bill, 
operates  as  a  prima  facie  authority  to  fill  it  up  as  a  complete  bill 
for  any  amount  the  stamp  will  cover,  using  the  signature  for  that 
of  the  drawer,  acceptor  or  an  indorser  (sect.  20  of  the  Act).  But 
this  section  only  applies  where  a  person  signs  a  stamped  piece  of 
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paper  and  not  if  the  instrument  was  on  unstamped  paper.  Such 
incomplete  instruments  are  governed  by  the  ordinary  common 
law  rules  as  to  estoppel  (Smith  v.  Prosser  ([1907]  2  K.  B.  735). 
In  the  latter  case  the  defendant  in  South  Africa  signed  his  name 
on  a  blank  unstamped  paper,  on  which  was  a  lithographed  form 
of  a  promissory  note,  and  handed  it  to  his  agent  to  be  retained  till 
further  instructions.  The  Court  of  Appeal  held  that  as  he  handed 
the  notes  to  the  agent  as  custodian  only  and  not  with  the  intention 
that  they  should  be  issued  as  negotiable  instruments,  he  was  not 
estopped  from  denying  the  validity  of  the  notes  which  had  been 
fraudulently  rilled  in  and  negotiated  by  the  agent.  "  I  take  it  that 
the  mere  fact  that  the  signer  of  a  negotiable  instrument  has  been 
negligent  as  regards  the  care  taken  by  him  in  regard  to  a  signed 
paper  never  renders  him  liable  to  be  estopped  from  showing  the 
conditions  under  which  he  parted  with  its  possession  unless  he 
has  so  dealt  with  the  instrument  or  given  such  instructions  with 
regard  to  it  as  raised  a  duty  between  himself  and  the  commercial 
public.  Mere  negotiation  by  itself,  unless  it  raises  such  a  duty, 
cannot  raise  an  estoppel ;  though  it  may  be  true  to  say  that  where 
the  fraud  of  a  third  party  has  caused  injury  to  one  of  two  innocent 
parties,  that  one  must  be  held  liable  whose  negligence  rendered 
the  fraud  possible.  In  that  sense  negligence  is  not  equivalent  to 
mere  carelessness  which  may  cause  harm,  but  it  is  negligence  in 
the  performance  of  a  duty  to  the  person  who  sets  up  the  estoppel." 
(per  Vaughan  Williams,  L.J.,  at  p.  746). 

"  If  a  person  signs  a  piece  of  paper  and  gives  it  to  an  agent 
with  the  intention  that  it  shall  in  his  hands  form  the  basis  of  a 
negotiable  instrument,  he  is  not  permitted  to  plead  that  he  limited 
the  power  of  his  agent  in  a  way  not  obvious  on  the  face  of  the 
instrument.  Notice  of  such  limitation  may  be  given  in  various 
ways  by  the  instrument  itself.  For  instance,  if  in  the  country 
where  the  negotiable  instrument  is  made,  a  negotiable  instrument 
can  only  be  made  on  paper  bearing  an  impressed  ad  valorem  stamp, 
the  presence  of  a  stamp  on  the  piece  of  paper  would  be  a  notice  of 
limitation  of  the  agent's  authority  as  to  the  amount  of  the  instru- 
ment. But  in  the  absence  of  notice  appearing  on  the  face  of  the 
instrument,  as  soon  as  there  is  an  intention  on  the  part  of  the 
signer  that  the  piece  of  paper  shall  form  the  basis  of  a  negotiable 
instrument,  no  limitation  of  the  agent's  authority  can  be  allowed 
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to  affect  third  parties  taking  it  without  notice.  But  in  my  opinion 
there  was  no  such  intention  here.  I  think  the  defendant  delivered 
the  documents  to  Telfer  (the  agent)  for  safe  custody  only.  Both 
parties  knew  that  they  were  delivered  for  safe  custody  only.  The 
essential  fact  which  is  necessary  to  enable  the  plaintiff  to  establish 
bis  case  is  therefore  absent.  The  defendant  never  issued  the 
document  with  the  intention  that  they  should  become  negotiable 
instruments  "  (per  Fletcher  Moulton,  L.J.,  at  p.  752). 


CHEQUES. 

A  cheque  must  be  an  unconditional  order  on  a  banker. 
What  is  an  unconditional  order? 


BAVINS  v.  LONDON  AND  SOUTH-WESTERN 
BANK.    (1900) 

[(1900)  1  Q.  B.  270 ;  69  L.  J.  Q.  B.  164 ;  81  L.  T.  655 ; 
48  W.  E.  211.] 

Appeal  from  a  judgment  of  Kennedy,  J.,  in  an  action  tried 
without  a  jury. 

The  action  was  brought  to  recover  a  sum  of  £69  Is.,  as 
damages  for  the  conversion  of  a  certain  order  in  writing,  the 
property  of  the  plaintiffs,  or,  alternatively,  for  money  had  and 
received. 

On  July  7,  1898,  the  Great  Northern  Railway  gave  to  the 
plaintiffs  in  payment  of  a  tradesman's  account  the  following 
order  in  writing : 

"  The  Great  Northern  Railway  Company,  London,  July  7, 
1898. 

"  The  Union  Bank  of  London  (Limited).  No.  2,  Princes 
Street,  Mansion  House,  E.G. 

"  Pay  to  J.  Bavins  junr.  and  Sims  the  sum  of  £69  Is., 
Provided  receipt  form  at  foot  hereof  is  duly  signed  stamped 

and  dated : 

"  £69  7s." 
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The  document  bore  the  signatures  of  -  the  secretary  and 
accountant.  The  receipt  form  at  the  foot  of  the  above  was 
in  this  form : 

"  Received  from  the  Great  Northern  Railway  Co.  the  above- 
named  sum  as  per  particulars  furnished.  This  receipt  is  not 
to  be  detached  from  the  cheque. 

"  Signature 

"Dated  189.  .  .  ." 

The  order  was  crossed  generally.  In  general  appearance 
it  resembled  a  cheque  and  bore  an  impressed  penny  stamp. 
This  order  was  stolen  from  the  plaintiffs. 

A  certain  Mrs.  Donsala  was  a  customer  of  the  Shoreditch 
branch  of  the  defendant  bank,  and  her  husband  was  in  the 
habit  of  paying  cheques  into  her  account.  On  July  15,  1898, 
this  order  was  brought  to  the  defendants'  Shoreditch  branch 
by  a  man  in  company  with  Mr.  Donsala  and  handed  to  the 
cashier.  At  the  request  of  the  cashier  the  receipt  form 
was  stamped,  filled  in,  signed,  and  dated.  The  signature  was 
so  written  that  it  appeared  to  read  "  J.  Bavins  Trench  & 
Sims  "  instead  of  "  J.  Bavins  junr.  &  Sims."  The  document 
had  been  previously  indorsed  with  a  similar  signature.  Both 
signatures  were  illegibly  written,  and  neither  of  them  was  in 
fact  the  signature  of  the  plaintiffs.  In  this  form  the  document 
was  received  by  the  defendants  for  collection,  and  the  amount 
was  credited  to  Mrs.  Donsala's  account.  On  July  16  the 
defendants  received  in  good  faith  from  the  Union  Bank  of 
London  payment  of  the  order. 

On  August  13  the  defendants  first  learnt  that  the  signatures 
were  forgeries.  Up  to  that  date  Mrs.  Donsala's  account  had 
been  credited  and  debited  with  payments  in  and  out  in  the 
ordinary  course,  and  there  had  been  no  statement  or  settle- 
ment of  account  between  her  and  the  defendants. 

The  defendants  contended  that  the  document  was  a  cheque 
within  sections  73  and  3  of  the  Bills  of  Exchange  Act,  1882 ; 


554  CASES   ON  THE  LAW   OF  CONTRACTS. 

that  they  had  received  payment  of  it  for  their  customer  in 
good  faith  and  without  negligence,  and  were  consequently  by 
section  82  of  that  Act  exempted  from  liability.  Kennedy,  J., 
held  that  the  defendants  had  been  guilty  of  no  negligence,  but 
further  held  that  the  document  was  not  a  cheque  and  that 
the  defendants  could  not  avail  themselves  of  the  protection  of 
section  82  of  the  Bills  of  Exchange  Act,  1882.  Judgment  was 
therefore  given  for  the  plaintiffs  for  the  amount  claimed. 

A.  L.  SMITH,  L.J. :  I  agree  with  my  Brother  Kennedy  that 
this  document  is  not  a  cheque  within  the  meaning  of  section 
82  of  the  Bills  of  Exchange  Act,  1882,  because  it  is  not  an 
unconditional  order  in  writing  for  the  payment  of  money 
within  sect.  3,  sub-sect.  2.  The  matter  consequently  stands 
thus :  There  has  been  a  clear  conversion  by  the  defendants  in 
collecting  the  amount  of  the  document  from  the  Union  Bank 
and  paying  it  to  the  account  of  their  customer.  The  wrong- 
doers got  possession  of  a  document  belonging  to  the  plaintiffs 
entitling  them  to  receive  £69  Is. ;  they  converted  it  to  their 
own  use,  and  by  means  of  that  document  and  the  receipt 
attached  they  were  enabled  to  obtain  payment  from  the  Union 
Bank  of  £69  Is.  Why  may  not  ths  plaintiffs  recover  this  sum 
as  damages  for  the  conversion  ?  I  think  it  can  be.  But  if 
the  money  cannot  be  recovered  as  damages,  it  is  clear  that  it 
was  money  had  and  received  to  the  use  of  the  plaintiffs,  and 
can  be  recovered  by  the  plaintiffs  on  that  ground.  It  may 
be  that  when  the  defendants  got  payment  of  that  money  from 
the  Union  Bank  they  did  not  receive  it  to  the  use  of  the 
plaintiffs.  They  had  then  no  notice  of  the  plaintiffs'  title. 
But  in  August  they  had  notice  of  that  title,  and  with  that 
notice  they  have  kept  the  money  from  August  till  the  present 
time.  It  seems  to  me  that  from  August,  if  not  from  the  time 
when  they  received  the  money,  they  were  in  possession  of 
money  had  and  received  to  the  use  of  the  plaintiffs. 

The  point  has  been  taken  on  behalf  of  the  defendants  that 
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they  have  altered  their  position  by  paying  over  this  money  to 
their  customer.  It  has,  however,  only  been  credited  in  account 
to  the  customer,  and  there  is  no  reason,  as  far  as  I  can  see, 
why  they  cannot  again  debit  their  customer  with  the  amount. 
The  result  is  that  the  plaintiffs  are  entitled  to  recover,  and 
this  appeal  must  be  dismissed. 

Collins,  L.J.,  and  Vaughan  Williams,  L.J.,  concurred,  and 
the  appeal  was  dismissed. 

Appeal  dismissed. 


THAIRLWALL  v.  GREAT  WESTERN  RAILWAY 
COMPANY.    (1910) 

[(1910)  2  K.  B.  509.] 

Directors  of  company  posted  notices  to  shareholders  that 
dividends  on  stock  would  be  paid  by  post  on  certain  day,  and 
at  a  general  meeting  held  subsequently  the  dividend  was  duly 
declared.  A  dividend  warrant  was  posted  to  the  registered 
address  of  the  plaintiff,  who  was  a  shareholder,  but  was  lost 
in  post. 

The  warrant  was  crossed  generally  and  was  in  the  following 
form : — 

"  Union  of  London  &  Smith's  Bank,  S<W. 
No.  2,  Prince's  St.,  London. 
Pay  to  the  order  of 
the  sum  of 

E.  H.  Burrows,  Secretary. 
Signature  of  Payee." 

NOTE. — This  warrant  must  be  signed  by  the  person  to  whom 
it  is  payable,  and  presented  for  payment  through  a  banker.  It 
will  not  be  honoured  after  three  months  after  date  of  issue  unless 
specially  indorsed  by  the  Secretary. 
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The  plaintiff  demanded  a  new  warrant,  which  the  defen- 
dants agreed  to  give  if  he  signed  an  agreement  to  indemnify 
them  against  all  claims  and  demands,  damages  and  costs, 
which  he  refused  to  do.  He  therefore  issued  a  County  Court 
summons,  and  the  County  Court  Judge  gave  judgment  in  his 
favour  on  the  ground  that  the  company  had  not  proved 
payment. 

The  defendants  appealed. 

BRAY,  J. :  The  defendants  contend  that  this  dividend  has 
been  paid,  having  been  sent  by  post  to  the  registered  address 
of  the  plaintiff  in  accordance  with  the  principle  laid  down 
in  Norman  v.  Ricketts  (3  T.  L.  K.  182).  The  principle  there 
laid  down  is  that  the  parties  can  agree  to  make  and  accept 
payment  of  the  debt  in  some  form  other  than  cash,  and  that 
when  the  creditor  asks  his  debtor  to  send  the  amount  by  post 
the  risk  of  loss  in  transit  falls  on  the  creditor.  [His  Lordship, 
having  then  found  on  the  facts  that  there  was  the  equivalent 
of  such  an  agreement  that  the  dividends  should  be  paid  by 
warrant  through  the  post,  continued :]  A  dividend  warrant, 
it  was  said,  must  be  a  cheque,  and  the  document  was  not  a 
cheque  because  it  had  this  condition  at  the  bottom  of  it. 
[His  Lordship  then  read  the  condition  as  above.]  I  have  felt 
a  great  deal  of  doubt  on  this  point  because  of  this  statement. 
But  I  incline  to  think  that  this  document  is  an  unconditional 
order  in  writing  drawn  on  a  banker  and  payable  on  demand 
signed  by  the  person  giving  it,  requiring  the  person  to  whom 
it  is  addressed  to  pay  on  demand  a  sum  certain  in  money, 
and  is  therefore  a  cheque  within  sects.  73  and  3  of  the  Bills 
of  Exchange  Act,  1882.  And  I  think  it  is  none  the  less  a 
cheque  because  of  that  statement  at  the  bottom  of  the 
document.  .  .  . 

It  is  unnecessary  for  me  to  say  what  are  the  remedies  of 
the  plaintiff.  If  the  document  is  a  cheque,  as  I  think  it  is,  he 
is  entitled  under  sect.  69  of  the  Bills  of  Exchange  Act,  1882, 
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to  obtain  from  the  company  another  document  of  the  same 
tenor,  but  only  on  giving  security  to  the  company  to  indemnify 
them  against  all  persons  whatsoever  in  case  the  warrant  alleged 
to  have  been  lost  shall  be  found  again. 

Lord  COLERIDGE  agreed.  (In  dealing  with  the  point  raised 
as  to  whether  the  document  was  a  cheque,  he  said  :)  "  In  my 
opinion  these  words  "  (i.e.  those  at  foot  of  document)  "  have 
not  the  effect  claimed  for  them  of  making  the  warrant  other 
than  an  unconditional  order  for  payment.  I  regard  them 
merely  as  a  definition  by  the  directors  acting  under  the 
authority  of  the  stockholders  as  to  what  shall  be  a  reason- 
able time  within  which  the  warrant  must  be  presented.  ..." 

Appeal  allowed. 


(Sect  75,  Bills  of  Exchange  Act.}— A  banker  has  authority  to 
honour  his  client's  cheque  until  he  has  actual  notice  that 
his  authority  is  countermanded.  There  is  no  such  thing 
as  a  constructive  countermand. 

CURTICE    i'.    LONDON     CITY     AND     MIDLAND 
BANK.    (1908) 

[(1908)  1  K.  B.  293 ;  77  L.  J.  K.  B.  341.] 
The  plaintiff,  a  customer  of  the  defendant  bank,  drew  a 
cheque  on  the  bank  on  October  31, 1906.  The  same  afternoon 
about  5. 30  he  sent  a  telegram  to  the  bank  stopping  the  cheque. 
The  telegram  was  about  6  p.m.  placed  in  the  bank  letter-box, 
the  bank  being  then  closed.  By  an  oversight  the  telegram 
was  not  taken  out  of  the  letter-box  on  November  1,  and 
remained  there  until  the  following  morning,  when  it  was 
discovered  by  the  bank  officials.  Meanwhile,  on  the  morning 
of  November  1  the  cheque  was  duly  presented  and  paid.  The 
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plaintiff  then  brought  an  action  against  the  bank  for  money 
had  and  received  to  his  use. 

Held,  that  the  cheque  was  not  countermanded  in  fact  within 
the  meaning  of  sect.  75  of  the  Bills  of  Exchange  Act,  1882, 
although  it  might  well  be  that  it  was  due  to  the  negligence  of 
the  bank  that  they  had  not  received  notice  of  the  customer's 
desire  to  stop  the  cheque  before  it  was  actually  paid ;  and  that 
therefore  the  action  would  not  lie. 

COZBNS-HARDY,  M.E. :  The  question  on  this  appeal  is 
whether  a  cheque  drawn  by  the  plaintiff  upon  his  bankers 
was  countermanded  within  the  meaning  of  sect.  75,  sub-sect.  1 
of  the  Bills  of  Exchange  Act,  1882,  by  reason  of  a  telegram 
despatched  by  the  plaintiff  to  the  bank.  [His  Lordship  stated 
the  facts,  and  continued:]  Under  those  circumstances,  the 
learned  County  Court  Judge  found  that  the  cheque  was 
countermanded,  and  gave  judgment  for  the  plaintiff.  In  the 
Divisional  Court  Mr.  Justice  Darling  agreed  with  the  learned 
County  Court  Judge,  and  Mr.  Justice  A.  T.  Lawrence  took  the 
opposite  view.  Countermand  is  really  a  question  of  fact.  It 
means  much  more  than  a  change  of  purpose  on  the  part  of  the 
customer.  It  means,  in  addition,  the  notification  of  that 
change  of  purpose  to  the  bank.  There  is  no  such  thing  as  a 
constructive  countermand  in  a  commercial  transaction  of  this 
kind. 

In  my  opinion,  on  the  admitted  facts  of  this  case,  the 
cheque  was  not  countermanded  in  fact,  although  it  may  well 
be  that  it  was  due  to  the  negligence  of  the  bank  that  they  did 
not  receive  notice  of  the  customer's  desire  to  stop  the  cheque. 
For  such  negligence  the  bank  might  be  liable,  but  the  measure 
of  damages  would  be  by  no  means  the  same  as  in  an  action  for 
money  had  and  received.  I  agree  with  the  judgment  of 
Mr.  Justice  A.  T.  Lawrence  on  this  point,  and  that  is  sufficient 
to  dispose  of  the  appeal ;  but  as  we  have  had  an  argument 
addressed  to  us  as  to  the  effect  upon  the  duty  of  a  bank  of  the 
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mere  receipt  of  a  telegram,  I  wish  to  add  a  few  words  upon 
that.  A  telegram  may,  reasonably  and  in  the  ordinary  course 
of  business,  be  acted  upon  by  the  bank  at  least  to  the  extent 
of  postponing  the  honouring  of  a  cheque  until  further  inquiry 
can  be  made,  but  I  am  not  satisfied  that  the  bank  are  bound 
as  a  matter  of  law  to  accept  an  unauthenticated  telegram  as 
sufficient  authority  for  the  serious  step  of  refusing  to  pay  a 
cheque.  The  result  is  that  the  appeal  is  allowed,  with  costs 
here  and  below. 

FLETCHER  MOULTON,  LJ. :  I  am  of  the  same  opinion.  I 
fully  agree  with  everything  that  the  Master  of  the  Rolls  has 
said.  I  do  not  want  any  word  that  I  utter  to  imply  that  a 
banker,  or  any  other  agent,  may  ignore  communications  by 
telegram.  At  the  same  time,  however,  I  most  emphatically 
say  that  I  cannot  hold  it  as  a  part  of  the  doctrine  of  agency 
that  a  principal  who  has  sent  his  agent  a  telegram  which  does 
not,  when  reasonably  looked  at,  vindicate  its  own  authenticity, 
has  a  right  to  say  that  the  agent  who  has  for  that  reason 
declined  to  act  upon  it  has  done  so  at  his  peril.  It  must  be  a 
question  in  each  case  as  to  whether  the  agent  has  behaved 
reasonably  in  acting  or  in  not  acting  upon  that  telegram.  So- 
much  for  the  first  point. 

With  regard  to  the  second  point,  as  to  there  being  con- 
structive notice  of  a  countermand  which  has  not  reached  the 
mind  of  the  servant,  I  agree  entirely  with  what  the  Master  of 
the  Rolls  has  said.  If  it  is  by  the  negligence  of  the  servant 
that  the  notice  has  not  reached  him,  he  is  responsible  for  that 
negligence  and  for  the  damages  that  naturally  follow  there- 
from ;  but  that  he  should,  as  a  matter  of  law,  be  disentitled  to 
prove  the  fact  that  he  did  not  know  of  the  countermand  seems 
to  me  to  be  an  attempt  to  introduce  a  doctrine  inapplicable  in 
mercantile  matters,  and  one  which  the  Court  will  not  coun- 
tenance. For  those  reasons  I  think  that  the  appeal  should  be 
allowed. 
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FABWELL,  L.J.  :  No  one  affirms  that  a  banker  or  any  other 
business  man  can  safely  disregard  a  telegram  by  neglecting 
to  clear  out  his  letter-box  which  may  contain  letters  and 
telegrams.  If  he  does  so,  he  does  so  at  his  peril,  in  this  sense, 
that  he  may  suffer  loss  himself  or  he  may  expose  himself  to 
an  action  for  negligence.  That  is  one  proposition  which  seems 
to  me  to  be  plain.  But  the  plaintiff's  claim  is  not  based  on 
negligence;  his  contention  is  that  the  mere  delivery  of  a 
telegram  by  the  Post  Office  authorities  to  a  bank,  although 
that  telegram  has  by  oversight  never  been  opened,  and  has 
therefore  never  come  to  the  attention  of  the  banker,  operates 
as  a  countermand  of  payment  within  sect.  75,  sub-sect.  1  of 
the  Bills  of  Exchange  Act,  1882.  In  my  opinion  that  cannot  be 
so ;  and  I  entirely  agree  with  what  the  Master  of  the  Rolls  has 
said  as  to  the  impossibility  of  applying  the  doctrine  of  con- 
structive notice  of  a  countermand  in  transactions  of  this  kind. 
It  is  a  question  of  fact  whether  the  payment  was  in  fact  counter- 
manded or  not. 

Appeal  alloiced. 


A  banker  paying  on  a  forged  indorsement  is  protected  by 
sect.  60  of  Bills  of  Exchange  Act,  1883,  but  not  if  his 
customer's  signature  is  forged. 

KEPITIGALLA    ESTATES    v.    NATIONAL    BANK 
OF  INDIA.     (1909) 

[(1909)  2  K.  B.  1010 ;  78  L.  J.  K.  B.  964.] 

The  secretary  (Talbot)  of  a  company  forged  the  signatures 
of  certain  of  the  directors  to  a  number  of  cheques  purporting 
to  be  drawn  on  behalf  of  the  company,  and  obtained  payment 
thereof  from  the  company's  bankers.  In  an  action  by  the 
•company  claiming  to  recover  from  the  bankers  the  amount  so 


NEGOTIABLE  INSTRUMENTS.  561 

paid,  none  of  the  bank's  cashiers  or  officers  were  called  to 
show  that  they  had  been  misled  into  paying  any  of  the  cheques 
by  any  conduct  of  the  plaintiffs  or  to  show  what  induced  them 
to  pay  the  cheques. 

Held,  that  the  fact  that  the  directors  of  the  plaintiff  company 
had  not  regularly  examined  the  company's  finance  book  and 
pass  book  during  the  period  within  which  the  forgeries  were 
committed  did  not  preclude  the  company  from  recovering. 
Held,  further,  that  the  fact  that  the  pass  book  had  been 
returned  to  the  bank  without  objection  being  taken  by  the 
company,  who  at  the  time  had  no  knowledge  of  the  forgeries, 
did  not  constitute  a  settled  account  between  the  bankers  and 
the  company,  and  that  the  plaintiffs  were  entitled  to  the  return 
of  the  moneys  paid  away  on  the  forged  cheques. 

Simon,  K.C.,  and  Maurice  Hill,  for  the  plaintiffs :  The 
defendants  are  liable  to  repay  to  the  plaintiffs  the  amounts 
improperly  paid  away  on  the  forged  cheques.  In  order  to 
relieve  a  banker  from  the  consequences  of  paying  money  upon 
a  forged  cheque,  it  is  incumbent  upon  him  to  show  that  the 
customer's  conduct  caused  him  to  pay  the  money  upon  the 
forged  cheque. 

Scrutton,  K.C.,  and  Norman  Craig,  for  the  defendants :  A 
customer  is  under  a  duty  to  his  bank  to  use  reasonable  care 
in  the  issuing  of  his  mandates  to  the  bank.  In  this  case  there 
was  no  adequate  supervision  of  Talbot  by  the  directors,  and 
reasonable  care  was  not  taken  to  prevent  him  abusing  his 
authority.  The  plaintiffs  cannot  therefore  be  heard  to  com- 
plain of  that  abuse  of  authority.  Moreover,  the  plaintiffs  were 
negligent  in  failing  to  check  the  pass  book  and  finance  book 
periodically.  If  those  books  had  been  regularly  examined,  as 
they  ought  to  have  been,  the  forgeries  could  not  have  been 
committed  by  Talbot.  A  bank  customer  is  bound  to  know 
the  contents  of  his  pass  book — see  per  Lord  Halsbury,  at 
page  149  of  the  Law  Journal  report  of  Bank  of  England  v. 

L.C.  2  o 
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Vagliano  (60  L.  J.  Q.  B.  145;  [1891]  A.  C.  107)— and  he 
cannot  be  heard  to  say  that  he  has  not  examined  it.  Further, 
the  return  without  objection  by  the  plaintiffs  of  the  pass  book 
to  the  bank  containing  the  entries  of  the  forged  cheques  con- 
stituted a  settled  account. 

BKAY,  J. :  Having  stated  the  facts,  I  will  address  myself  to 
the  defendants'  contentions.  It  was,  of  course,  clear  that  the 
plaintiffs  had  never  authorised  or  directed  the  payment  of  any 
of  the  cheques  and  that  the  whole  of  the  proceeds  had  been 
taken  by  Talbot.  It  was  therefore  for  the  defendants  to  justify 
the  payment.  They  contended,  first,  that  it  was  a  duty  of  the 
plaintiffs  to  them,  as  their  bankers  and  as  part  of  the  contract 
between  them,  to  use  reasonable  care  (a)  in  the  issuing  of 
mandates  to  the  defendants,  and  (6)  in  the  carrying  out  of 
their  business  relating  to  the  issuing  of  mandates ;  and  if  they 
delegated  their  duties  to  another  they  must  use  reasonable 
care  to  supervise  the  execution  of  the  duties  and  to  prevent 
the  delegation  being  abused.  I  think  the  cases  establish  the 
first  part  of  this  proposition.  It  seems  to  me  to  be  clearly 
the  duty  of  a  person  giving  a  mandate  to  take  reasonable 
care  that  he  does  not  mislead  the  person  to  whom  the  mandate 
is  given. 

Now,  assuming  this  to  be  the  duty,  has  it  been  broken  in 
this  case?  The  plaintiffs  gave  a  clear  instruction  to  the 
defendants  to  honour  only  cheques  signed  by  two  directors 
and  their  secretary,  and  they  gave  the  bank  genuine  signatures 
of  all  the  directors  and  the  secretary  to  enable  the  bank  to  see 
if  the  signatures  on  the  cheques  were  genuine.  ...  If  the  duty 
is  only  to  take  reasonable  care  in  issuing  a  mandate,  it  is 
impossible  for  me  to  find  a  breach  of  that  duty. 

Therefore  it  is  that  the  defendants  go  further  and  say  that 
there  is  a  duty  "  to  use  reasonable  care  in  the  carrying  out  of 
their  business  relating  to  the  issuing  of  mandates."  This  is  a 
very  vague  statement  of  the  duty.  What  is  meant,  I  suppose, 
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is  that,  beyond  the  care  which  must  be  taken  in  the  trans- 
action itself,  a  customer  must,  in  the  course  of  carrying  on 
his  business,  take  reasonable  precautions  to  prevent  his 
servants  from  forging  his  signature  ;  or,  if  the  customer  be  a 
company,  the  directors  must  take  reasonable  precautions  to 
prevent  the  company's  servants  from  forging  their  signatures. 
Now,  is  there  any  authority  for  this  proposition  ?  I  can  find 
none.  [His  Lordship  then  dealt  with  the  cases  cited  in 
argument,  and  continued  :]  The  last  [defence]  raises  a  more 
important  point,  though  I  should  add  that  it  was  not  seriously 
pressed  before  me.  It  is  this  :  That  wrhen  a  pass  book  is  taken 
out  of  the  bank  by  the  customer  or  some  clerk  of  his  and 
returned  without  objection,  there  is  a  settled  account  between 
the  bank  and  the  customer  by  w7hich  both  are  bound.  I  know 
of  no  authority  in  this  country  for  this  proposition.  The  point 
was  strenuously  argued  in  Vagliano  v.  Bank  of  England  (58 
L.  J.  Q.  B.  357,  368;  23  Q.  B.  D.  243,  263).  In  the  Court 
of  Appeal  Lord  Justice  Bowen  says,  delivering  the  judgment  of 
five  Lords  Justices  :  "  There  is  'another  point  to  be  considered. 
The  plaintiff  from  time  to  time  received  from  the  bank  his 
pass  book,  with  entries  debiting  the  payments  made,  for  which 
the  bank  sent  the  bills  as  vouchers,  which  were  retained  by 
the  plaintiff  when  he  returned  without  objection  the  pass 
books.  It  was  contended  that  this  was  a  settlement  of  account 
between  him  and  the  bank,  and  that  he  had  been  guilty  of 
such  negligence  with  respect  to  the  examination  of  the 
vouchers  as  would  have  prevented  him  from  being  relieved 
from  this  settlement  of  account.  But  there  was  no  evidence 
to  show  what,  as  between  a  customer  and  his  banker,  is  the 
implied  contract  as  to  the  settlement  of  account  by  such  a 
dealing  with  the  pass  book,  or  that,  having  regard  to  the 
ordinary  course  of  dealing  between  a  banker  and  his  customers, 
the  plaintiff  had  done  anything  which  can  be  considered  a 
neglect  of  his  duty  to  the  bank  or  negligence  on  his  part."  It 
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will  be  found  that  there  is  nothing  in  the  judgments  of  their 
Lordships  in  the  House  of  Lords  casting  any  doubt  on  this 
statement  of  the  law.  So  far  from  there  having  been  any 
evidence  before  me  such  as  Lord  Justice  Bowen  refers  to,  there 
was  evidence  to  show  that  they  desired  a  settlement  of  the 
account  and  that  they  took  steps  for  that  purpose, 

Judgment  for  plaintiffs. 


To  make  a  person  "  a  customer "  within  the  meaning  of 
sect.  82,  Bills  of  Exchange  Act,  1882,  and  the  Bills  of 
Exchange  Act,  1906,  there  must  be  some  sort  of  account 
current  or  deposit,  or  some  similar  relation. 

GREAT  WESTERN   RAILWAY  CO.   v.  THE 
LONDON  &  COUNTY  BANKING  CO.,  LTD.    (1901) 

[(1901)  A.  C.  414  ;  70  L.  J.  Q.  B.  915 ;  80  L.  T.  152 ;  50  W.  E.  50.] 

One  Huggins  by  false  pretences  obtained  from  the  appel- 
lants a  cheque  drawn  by  them  on  the  London  Joint  Stock 
Bank,  payable  to  Huggins  or  order,  crossed  "  &  Co."  and 
marked  "  not  negotiable."  This  cheque  Huggins  took  to  the 
respondent  bank.  The  bank  at  his  request  paid  part  of  the 
amount  of  the  cheque  into  the  account  of  one  of  their 
customers  and  handed  the  balance  to  Huggins.  The  re- 
spondents crossed  the  cheque  to  themselves,  and  it  was  passed 
through  the  clearing  house  and  paid.  After  it  was  paid 
Huggins'  fraud  was  discovered,  and  the  appellants  sued  the 
respondents  for  the  amount.  The  bank  had  for  years  been  in 
the  habit  of  cashing  cheques  for  Huggins — some  crossed,  some 
not  crossed — in  a  similar  manner.  Huggins  had  no  account 
or  pass  book  with  them.  The  bank  received  the  payment  in 
good  faith  and  without  negligence. 

Bigham,  J.,  held  that  they  received  payment  for  Huggins, 
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and  that  Huggins  was  a  customer  within  the  meaning  of  the 
section.  The  Court  of  Appeal  (A.  L.  Smith,  M.R.,  Vaughan 
Williams  and  Homer,  LJJ.)  affirmed  this. 

The  appellants  appealed. 

Held,  that  Huggins  was  not  a  "  customer." 

The  Lord  Chancellor  (Earl  of  HALSBURY)  :  The  importance 
of  this  case  depends  upon  the  true  construction  of  sections 
81  and  82  of  the  Bills  of  Exchange  Act,  1882.  I  think  there  are 
more  reasons  than  one  for  the  opinion  I  entertain.  But  the 
section  to  which  I  referred  is  of  such  wide  and  general  im- 
portance that  I  prefer  to  rest  my  judgment  upon  that. 

I  think  it  is  very  important  that  every  one  should  know 
that  people  who  take  a  cheque  which  is  marked  "  Not  negoti- 
able "  and  treat  it  as  a  negotiable  security  must  recognise  the 
fact  that  if  they  do  so  they  take  the  risk  of  the  person  for 
whom  they  negotiate  it  having  no  title  to  it.  In  this  case  it 
cannot  be  pretended  that  Huggins  had  any  title  to  it  at  all.  I 
do  not  understand  what  additional  security  is  supposed  to  be 
given  to  a  cheque  by  putting  the  words  "Not  negotiable"  upon 
it,  if  the  fact  of  its  being  negotiated  can  give  a  title  to  any  one. 
The  bank  thought  proper  to  take  this  cheque  as  representing 
its  face  value;  and  if  the  holder  of  it  had  no  title,  as  he 
certainly  had  not,  there  is  nothing  in  section  82  which  will 
entitle  them  to  treat  it  as  a  receiving  payment  for  a  customer. 

It  is  not  true  to  say  that  the  banker  is  here  sought  to 
be  made  liable  by  reason  of  his  having  received  payment  for 
a  customer.  I  do  not  think  that  Huggins  was  a  customer 
of  the  bank  at  all  within  the  meaning  of  the  sections,  but 
what  the  bank  are  really  insisting  upon  here  is  the  valid 
negotiability  of  a  cheque  which  was  fraudulently  obtained; 
and  although,  by  the  form  of  it,  as  it  is  enacted  by  the  statute, 
it  shall  give  no  better  title  than  that  which  the  person  from 
whom  it  was  taken  had,  they  contend,  nevertheless,  that  it 
gives  a  title  to  them  which  enables  them  to  sue. 
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As  I  have  said,  I  do  not  think  Huggins  was  a  customer  at 
all.  I  do  not  think  the  transaction  was  a  banking  transaction  ; 
and  although  I  think  there  is  another  and  a  distinct  ground 
which  would  defeat  the  bank's  claim,  I  am  content  to  rest  my 
judgment  upon  the  true  construction  of  the  statute. 

I  therefore  move  that  the  judgment  of  the  Court  of  Appeal 
be  reversed,  and  that  judgment  be  entered  for  the  appellant 
with  costs. 

Lord  DAVEY  :  It  is  true  that  there  is  no  definition  of 
customer  in  the  Act,  but  it  is  a  well-known  expression,  and 
I  think  that  there  must  be  some  sort  of  account — either  a 
deposit  or  a  current  account,  or  some  similar  relation — to 
make  a  man  a  customer  of  a  banker.  On  the  facts  proved  in 
this  case  I  do  not  think  the  respondents  undertook  any  duty 
towards  Huggins.  They  took  the  cheque  he  offered  in  pay- 
ment of  a  sum  to  be  placed  to  the  credit  of  their  customers 
and  gave  him  the  change,  or  in  some  cases  (though  it  is  not 
proved)  they  may  have  bought  his  cheque,  possibly  for  their 
own  convenience  in  remitting  to  the  head  office.  But  this  will 
not  in  my  opinion  prove  that  Huggins  was  a  customer,  or  that 
they  undertook  to  collect  the  cheque  on  his  behalf  so  as  to 
bring  them  within  the  protection  of  section  82.  I  therefore 
agree  that  the  appeal  should  be  allowed. 

Lords  Shand,  Brampton,  and  Lindley  agreed. 

Appeal  allow cd.     Judgment  entered  for  plaintiff'. 
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The  validity  of  a  transfer  of  a  bill  by  indorsement  is 
governed  by  the  law  of  the  country  in  which  such  transfer 
takes  place. 

EMBIRICOS  r.  ANGLO-AUSTRIAN  BANK.    (1905) 
[(1905)  1  K.  B.  677 ;  74  L.  J.  K.  B.  326.] 

A  cheque  on  a  London  bank  was  drawn  abroad  payable  to 
the  order  of  the  plaintiffs.  The  plaintiffs  indorsed  the  cheque 
to  G.  &  Co.,  in  London,  and  inclosed  it  in  a  letter  to  them. 
It  was  stolen  from  the  letter,  and  the  indorsement  of  G.  &  Co. 
was  forged,  and  the  cheque  was  cashed  at  a  bank  in  Vienna, 
which  took  it  in  good  faith  and  without  negligence.  The 
Vienna  bank  indorsed  the  cheque  to  the  defendants  in  London, 
and  they  cashed  it  at  the  bank  on  which  it  was  drawn.  Under 
the  Austrian  law  the  Vienna  bank  acquired  a  good  title  to 
the  cheque.  The  plaintiffs  brought  the  action  against  the 
defendants  for  wrongful  conversion  of  the  cheque. 

Held,  that  the  validity  of  the  indorsement  and  the  transfer 
of  the  cheque  must  be  governed  by  Austrian  law,  and  the 
defendants  were  not  liable,  as  they  had  acquired  a  good 
title  to  the  cheque  as  against  the  plaintiffs  through  the  Vienna 
bank. 

February  10. — VAUGHAN  WILLIAMS,  L.J. :  I  think  that  the 
view  taken  by  Mr.  Justice  Walton  of  the  effect  of  the  decision 
in  Alcock  v.  Smith  ([1892]  1  Ch.  238),  that  the  rule  that  the 
validity  of  the  transfer  of  chattels  must  be  governed  by  the 
law  of  the  country  in  which  the  transfer  takes  place,  applies 
to  a  bill  or  a  cheque,  and  applies  to  the  transfer  of  bills  or 
cheques  in  cases  where  the  transfer  is  by  indorsement,  is 
right,  although  in  the  case  of  Alcock  v.  Smith  the  transfer 
was  not  by  indorsement,  but  by  process  of  law  in  the  shape 
of  a  judicial  arrestment.  This  conclusion  seems  sufficient 
to  negative  the  cause  of  action  in  the  present  case,  which 
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is  an  action  by  the  payee  against  an  indorsee,  who  claims 
under  a  forged  indorsement  giving  the  indorsee  a  good  title  in 
the  country  where  the  indorsement  was  made.  But  it  would 
manifestly  be  an  unsatisfactory  state  of  the  law  if  the  legal 
result  is  that  the  indorsement  is  effective  to  give  the  indorsee 
a  good  title  as  against  the  payee,  but  not  effective  according 
to  English  law  to  give  such  indorsee  a  good  title  against 
the  drawer  of  the  cheque  or  the  acceptor.  And  it  would 
be  convenient,  as  well  from  a  legal  as  from  a  commercial 
point  of  view,  that  it  should  be  established  that  the  title 
by  such  indorsement  is  good  as  against  the  original  parties 
to  a  negotiable  instrument,  having  regard  to  the  contractual 
liability  incurred  by  them  thereby.  I  do  not  think  that 
Alcock  v.  Smith  decides  this  question.  On  the  contrary,  it 
seems  to  me  that  the  judgments  of  Mr.  Justice  Homer  and 
the  Court  of  Appeal  both  disclaim  so  doing;  and,  further, 
it  seems  to  me  that  the  law  as  laid  down  by  Mr.  Justice 
Pearson  in  Smallpage's  Case  (30  Ch.  D.  598)  and  by  Mr. 
Justice  Lush  in  Lebel  v.  Tucker  (L.  R.  3  Q.  B.  77)  is,  in  effect, 
authority  to  the  contrary.  At  all  events,  it  has  never  been 
decided  that  liability  of  an  acceptor  in  England  of  a  bill  drawn 
abroad  or  of  the  drawer  of  a  cheque  payable  in  England 
amounts  to  a  contract  to  pay  on  a  forged  indorsement  valid 
by  the  foreign  law,  but  invalid  by  the  law  of  England.  It 
may,  however,  be  that  the  contract  of  the  drawer  or  acceptor 
is  to  pay  on  any  indorsement  recognised  by  the  law  of 
England,  even  though  such  indorsement  be  invalid  according 
to  what  I  will  call  for  convenience  the  local  law  of  England. 
I  am  disposed  to  think  that  this  is  the  true  contract.  If  the 
contract  of  the  drawer  of  a  cheque  or  acceptor  of  a  bill  were 
limited  to  payment  on  indorsements  valid  by  the  English 
local  law,  an  argument  might  be  raised  that,  even  though  the 
indorsement  abroad  was  valid  to  legalise  the  possession  by  the 
indorsee  claiming  under  the  foreign  indorsement,  yet  he 
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would  be  guilty  of  a  conversion  if  he  used  a  negotiable 
instrument  to  the  possession  of  which  he  was  entitled  for 
the  purpose  of  obtaining,  and  did  obtain,  payment  from  an 
original  party  to  the  negotiable  instrument  from  whom  he 
could  not  have  recovered  by  process  of  law.  User  of  a  chattel 
by  a  person  entitled  to  possession  in  such  a  manner  would 
perhaps  give  a  right  of  action  for  money  had  and  received. 
I,  however,  have  come  to  the  conclusion  that  as  between 
the  payee  and  this  indorsee  there  is  no  cause  of  action 
for  conversion,  and  that  the  judgment  of  Mr.  Justice  Walton 
must  be  affirmed. 

Romer,  L.J.,  and  Stirling,  L.J.,  concurred. 


CHAPTER  III. 
"SALE   OF   GOODS." 

[The  law  is  codified  in  the  Sale  of  Goods  Act,  1893,  and  the 

sections  mentioned  in  this  chapter  refer  to  that  Act  unless 

otherwise  stated.'] 
(Sect.  4.)     What  is  a  contract  of  sale  within  this  section  ? 

Distinguish  contracts  for  sale  of  goods  and  contracts 

for  work  and  labour. 

LEE  v.  GRIFFIN.    (1861) 
[1  B.  &  S.  272 ;  30  L.  J.  Q.  B.  252  ;  4  L.  T.  546 ;  7  Jur.  N.  S.  1312.] 

A  contract  to  make  a  set  of  artificial  teeth  is  a  contract  for 
the  sale  of  goods,  wares  or  merchandises,  within  the  17th 
section  of  the  Statute  of  Frauds,  29  Car.  c.  3. 

A  ordered  of  B  a  set  of  artificial  teeth,  which  were  by  the 
terms  of  the  contract  to  be  fitted  to  her  mouth;  before  they 
were  so  fitted,  A  died. 

Held,  that  B  could  not  sue  A's  executor  in  an  action  for 
work  and  labour  done,  and  materials  provided  for  his  testatrix. 

CROMPTON,  J. :  The  main  question  which  arose  at  the  trial 
was,  whether  the  contract  in  the  second  count  could  be  treated 
as  one  for  work  and  labour,  or  whether  it  was  a  contract  for 
goods  sold  and  delivered.  The  distinction  between  these  two 
causes  of  action  is  sometimes  very  fine ;  but,  where  the  con- 
tract is  for  a  chattel  to  be  made  and  delivered,  it  clearly  is 
a  contract  for  the  sale  of  goods.  There  are  some  cases  in 
which  the  supply  of  the  materials  is  ancillary  to  the  contract, 
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as  in  the  case  of  a  printer  supplying  the  paper  on  which  a 
book  is  printed.  In  such  a  case  an  action  might  perhaps  be 
brought  for  work  and  labour  done,  and  materials  provided,  as 
it  could  hardly  be  said  that  the  subject-matter  of  the  contract 
was  the  sale  of  a  chattel :  perhaps  it  is  more  in  the  nature  of  a 
contract  merely  to  exercise  skill  and  labour. 

HILL,  J. :  I  am  of  the  same  opinion. 

BLACKBURN,  J. :  On  the  second  point,  I  am  of  opinion  that 
the  letter  is  not  a  sufficient  memorandum  in  writing  to  take 
the  case  out  of  the  Statute  of  Frauds. 

On  the  other  point,  the  question  is  whether  the  contract 
was  one  for  the  sale  of  goods  or  for  work  and  labour.  I  think 
that  in  all  cases,  in  order  to  ascertain  whether  the  action  ought 
to  be  brought  for  goods  sold  and  delivered,  or  for  work  and 
labour  done  and  materials  provided,  we  must  look  at  the  par- 
ticular contract  entered  into  between  the  parties.  If  the  con- 
tract be  such  that,  when  carried  out,  it  would  result  in  the  sale 
of  a  chattel,  the  party  cannot  sue  for  work  and  labour ;  but,  if 
the  result  of  the  contract  is  that  the  party  has  done  work  and 
labour  which  ends  in  nothing  that  can  become  the  subject 
of  a  sale,  the  party  cannot  sue  for  goods  sold  and  delivered. 
The  case  of  an  attorney  employed  to  prepare  a  deed  is  an 
illustration  of  this  latter  proposition.  It  cannot  be  said  that 
the  paper  and  ink  he  uses  in  the  preparation  of  the  deed  are 
goods  sold  and  delivered.  The  case  of  a  printer  printing  a 
book  would  most  probably  fall  within  the  same  category. 
In  the  present  case  the  contract  was  to  deliver  a  thing  which, 
when  completed,  would  have  resulted  in  the  sale  of  a  chattel ; 
in  other  words,  the  substance  of  the  contract  was  for  goods 
sold  and  delivered.  I  do  not  think  that  the  test  to  apply  to 
these  cases  is  whether  the  value  of  the  work  exceeds  that  of 
the  materials  used  in  its  execution,  for,  if  a  sculptor  were 
employed  to  execute  a  work  of  art,  greatly  as  his  skill  and 
labour,  supposing  it  to  be  of  the  highest  description,  might 
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exceed  the  value  .of  the  marble  on  which  he  worked,  the  con- 
tract would,  in  my  opinion,  nevertheless  be  a  contract  for  the 
sale  of  a  chattel. 

Ride  absolute. 


"Note  or  memorandum  in  writing."     What  is  a  sufficient? 

Compare  sect.  4,  Statute  of  Frauds,  and  the  cases  thereon. 
Supra,  pp.  123  to  134. 


To  come  within  the  section  no  single  article  need  be 
worth  £10. 

BALDEY  v.  PARKER.    (1823) 
[2  B.  &  C.  37.] 

The  defendant  came  to  the  plaintiffs  shop  and  bargained 
for  various  articles.  A  separate  price  was  agreed  upon  for 
each,  and  no  article  was  of  the  value  of  £10.  Some  were 
measured  in  his  presence,  some  he  marked  with  a  pencil, 
others  he  assisted  in  cutting  from  a  larger  bulk.  He  then 
desired  an  account  of  the  whole  to  be  sent  to  his  house,  and 
went  away.  A  bill  of  parcels  was  accordingly  made  out  and 
sent  by  a  shopman.  The  amount  of  the  goods  was  £70.  The 
goods  were  afterwards  sent  to  the  defendant's  house,  and  he 
refused  to  accept  them.  The  Lord  Chief  Justice  thought  that 
this  was  a  contract  for  goods  of  more  than  the  value  of  £10, 
within  the  meaning  of  the  seventeenth  section  of  the  Statute  of 
Frauds,  and  not  within  any  of  the  exceptions  there  mentioned, 
and  directed  a  nonsuit ;  but  gave  the  plaintiffs  leave  to  move 
to  enter  a  verdict  in  their  favour  for  £70.  A  rule  having 
accordingly  been  obtained  for  that  purpose. 

ABBOTT,  C.J. :  The  first  question  is,  whether  this  was  one 
entire  contract  for  the  sale  of  all  the  goods.  By  holding  that 
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it  was  not,  we  should  entirely  defeat  the  object  of  the  statute. 
For  then  persons  intending  to  buy  many  articles  at  one  tune, 
amounting  in  the  whole  to  a  large  price,  might  withdraw  the 
case  from  the  operation  of  the  statute  by  making  a  separate 
bargain  for  each  article.  Looking  at  the  whole  transaction,  I 
am  of  opinion  that  the  parties  must  be  considered  to  have 
made  one  entire  contract  for  the  whole  of  the  articles. 
Bayley,  J.,  Holroyd,  J.,  and  Best,  J.,  agreed. 

Rule  discharged. 


What  amounts  to  "  acceptance  and  receipt "  within 
sect.  4?  Distinguish  "acceptance"  within  sect.  4  and 
"acceptance"  in  performance  within  sect.  35. 

TAYLOR  v.  G.  E.  R.    (Infra,  p.  578.) 

ABBOTT  v.  WOLSEY.    (1895) 

[(1895)  2  Q.  B.  97 ;  64  L.  J.  Q.  B.  587  ;  72  L.  T.  581  ; 

43  W.  E.  513  ;  59  J.  P.  500.] 

The  defendant  agreed  to  buy  certain  hay  of  the  value  of 
more  than  £10  to  be  delivered  alongside  the  defendant's  wharf 
on  a  certain  date,  and  in  the  event  of  its  not  being  delivered 
on  that  date,  the  order  was  to  be  cancelled.  The  hay  was  not 
so  delivered.  On  a  subsequent  day  the  plaintiffs  sent  the 
defendant  word  that  the  hay  was  lying  on  a  barge  off  their 
wharf.  The  defendant  replied  verbally  that  he  would  take  the 
hay  if  the  barge  was  alongside  his  foreshore  ready  for  delivery 
on  a  certain  date.  The  barge  was  brought  alongside  the 
defendant's  wharf  on  that  date,  when  he  went  on  board,  rolled 
over  some  of  the  hay,  and,  having  taken  a  handful  to  examine 
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it,  then  said  that  the  hay  was  not  to  his  sample,  and  that  he 
would  not  have  it. 

Held,  that  there  was  evidence  on  which  it  might  reasonably 
be  found  that  there  was  an  act  on  the  part  of  the  defendant 
which  recognised  a  pre-existing  contract  of  sale,  and  amounted 
to  an  acceptance  of  the  hay  within  the  meaning  of  sect.  4  of 
the  Sale  of  Goods  Act,  1893. 

Lord  ESHER,  M.R. :  This  was  an  appeal  to  the  Divisional 
Court  from  the  judgment  of  a  County  Court  Judge,  and  the 
only  jurisdiction  that  the  Divisional  Court  had  was  to  try  a 
question  of  law — that  is  to  say,  a  question  of  law  which  had 
been  raised  before  the  County  Court  Judge.     The  only  question 
of  law  raised  before  the  County  Court  Judge,  as  appears  from 
his  notes,  was  whether  there  had  been  such  an  acceptance  as 
is  mentioned  in  sub-section  3  of  section  4  of  the  Sale  of  Goods 
Act,  1893.     Xo  question  arose  as  to  whether  there  had  been 
a  delivery,  or,  if  the  goods  were  sold  by  sample,  whether  they 
were  equal  to  sample.     Those  questions  are  questions  of  fact. 
The  only  question  of  law,  therefore,  for  the  Divisional  Court 
was  whether  there  was  evidence  upon  which  the  County  Court 
Judge  could  reasonably  find,  as  he  did  find,  that  there  had 
been  an  acceptance  within  the  meaning  of  section  4  of  the  Act 
of  1893.     Sub-section  3  of  section  4  of  the  Act  of  1893  shows 
what  amounts  to  an  acceptance  for  the  purposes  of  that  section 
— namely,  when  the  buyer  does  any  act  in  relation  to  the  goods 
which  recognises  a  pre-existing  contract  of  sale,  whether  there 
be  an  acceptance  in  performance  of  the  contract  of  sale  or  not. 
That  sub-section  does  not  say  an  acceptance  which  recognises 
the  contract,  or  which  determines  what  that  contract  is,  for 
all  that  is  a  matter  which  has  to  be  inquired  into  ;  but  it  says 
an  "  act "  done  by  the  buyer  which  recognises  a  pre-existing 
contract  of  sale.     The  acceptance,  however,  to  come  within 
section  35,  must  be  such  an  acceptance  of  the  goods  as  would 
bind  the  person  who  took  them  to  pay  for  them — and  that  is 
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a  very  different  thing.  The  only  question  which  the  Court 
below  had  to  determine  was  whether  there  was  any  evidence 
of  an  acceptance  of  the  goods  within  the  meaning  of  sub-sec- 
tion 3  of  section  4.  Where  goods  are  sold  according  to  sample, 
the  buyer  must  have  a  reasonable  time  allowed  for  examining 
them,  and,  if  necessary,  he  may  reject,  although  there  may 
have  been  a  delivery  of  the  goods  to  him.  When  the  defendant 
here  was  informed  that  the  hay  had  arrived  off  the  plaintiffs' 
wharf,  he  sent  back  word  that  he  would  take  it  if  it  was  along- 
side his  foreshore  ready  for  delivery  by  a  certain  day.  Now, 
that  statement  cannot  contain  the  terms  of  the  whole  contract, 
because  it  contained  nothing  about  the  price  to  be  paid,  or  any 
other  term  of  the  contract  of  sale.  If  that  had  been  all  the 
evidence  it  could  not  be  said  to  amount  to  a  contract  or  to  be 
an  acceptance,  because  there  was  not  any  act  done  by  the 
buyer.  What  the  plaintiffs  did  here  was  an  act  which  was 
only  consistent  with  their  view  that  there  was  a  contract,  for 
they  sent  the  hay  with  a  written  note,  which,  in  business,  is 
always  recognised  to  be  a  delivery  note.  The  business  view 
of  a  delivery  note  is  that  it  is  an  intimation  that  the  goods 
named  in  the  note  are  delivered  ;  and  if  the  buyer  keeps  the 
note  he  accepts  the  delivery,  and  not  merely  the  goods.  There 
is  a  recognition  in  such  a  case  that  there  is  to  be  a  delivery. 
If,  when  the  goods  are  so  delivered,  the  buyer  looks  at  them 
and  says  nothing,  that  is  not  an  act ;  or  if  he  looks  at  them 
and  says  something,  that  is  not  an  act;  but  if  he  does  an 
act  and  at  the  same  time  uses  words  which  have  reference  to 
that  act,  then  the  words  used  explain  the  act,  and  show  what  he 
is  doing.  Now7,  what  was  done  in  this  case  ?  The  defendant 
took  what  is  known  in  business  as  a  sample,  and  he  not 
only  took  a  sample  out  of  the  bulk  delivered  to  him,  but  also 
said  that  the  sample  so  taken  was  not  equal  to  his  sample,  and 
then  refused  to  take  the  hay.  That  act  was,  in  my  opinion, 
an  act  which  recognised  a  pre-existing  contract,  and  was 
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evidence  upon  which  the  County  Court  Judge  might  reasonably 
have  come  to  the  conclusion  that  the  defendant  had  done  an 
act  which  recognised  a  pre-existing  contract,  and  that  there  was 
an  acceptance  of  the  goods  within  sub-section  3  of  section  4. 
The  learned  Judges  in  the  Court  below  must,  I  think,  have 
misapprehended  the  point  of  law  which  was  before  them.  The 
only  question  of  law  which  was  open  to  that  Court  was 
whether  there  was  any  evidence  of  such  an  acceptance  as  is 
required  to  satisfy  that  sub-section.  The  appeal  must  there- 
fore be  allowed. 

A.  L.  Smith  and  Rigby,  L.JJ.,  agreed. 

Appeal  allowed. 


There  may  be  a  sufficient  "  receipt "  by  the  seller  becoming 
bailee  for  the  buyer. 

ELMORE  v.  STONE.     (1809) 
[1  Taunt.  458;  10  B.  E.  578.] 

This  was  an  action  brought  to  recover  the  price  of  two 
horses  which  it  was  contended  had  been  sold  to  the  defendant. 
The  declaration  contained  one  count,  upon  a  bargain  and  sale, 
and  another  upon  a  sale  and  delivery.  Upon  the  trial,  before 
Mansfield,  C.J.,  it  appeared  that  the  plaintiff,  who  kept  a 
livery  stable,  and  dealt  in  horses,  having  demanded  180 
guineas  for  these,  the  defendant,  after  offering  a  less  price, 
which  was  rejected,  at  length  sent  word  that  "  the  horses  were 
his,  but  that  as  he  had  neither  servant  nor  stable,  the  plaintiff 
must  keep  them  at  livery  for  him."  The  plaintiff,  upon  this, 
removed  them  out  of  his  sale  stable  into  another  stable.  Lens, 
Serjt.,  for  the  defendant  contended,  that  as  this  was  a  bargain 
and  sale  of  goods  of  greater  value  than  £10,  a  note  in  writing 
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was  necessary  to  be  proved,  because  there  was  no  sufficient 
delivery.  Such  a  constructive  delivery  as  this  would  not 
avail,  he  said,  to  take  the  case  out  of  the  statute. 

Mansfield,  C.J.,  was  of  opinion  that  there  was  a  sufficient 
delivery,  but  reserved  the  point ;  and  the  jury  found  a  verdict 
for  the  plaintiff. 

MANSFIELD,  C.J.,  now  delivered  judgment :  I  thought  at  the 
trial  that  there  was  no  need  of  a  memorandum  in  writing, 
because  of  the  direction  given,  that  the  horses  should  stand  at 
livery.  They  were  in  fact  put  into  another  stable,  but  that  is 
wholly  immaterial.  It  was  afterwards  argued  that  this  was 
not  a  sufficient  delivery,  but  upon  consideration  we  think  that 
the  horses  were  completely  the  horses  of  the  defendant,  and 
that  when  they  stood  at  the  plaintiff's  stables,  they  were  in 
effect  in  the  defendant's  possession.  There  are  many  cases 
of  constructive  delivery,  where  the  price  of  goods  may  be 
recovered  on  a  count  for  goods  sold  and  delivered,  instead  of 
a  count  for  goods  bargained  and  sold.  A  common  case  is  that 
of  goods  at  a  wharf,  or  in  a  warehouse,  where  the  usual 
practice  is,  that  the  key  of  the  warehouse  is  delivered,  or  a 
note  is  given  addressed  to  the  wharfinger,  who  in  consequence 
makes  a  new  entry  of  the  goods  in  the  name  of  the  vendee, 
although  no  transfer  of  the  local  situation  or  actual  possession 
takes  place.  Thus  in  the  present  case,  after  the  defendant 
had  said  that  the  horses  must  stand  at  livery,  and  the  plaintiff 
had  accepted  the  order,  it  made  no  difference  whether  they 
stood  at  livery  at  the  vendor's  stable,  or  whether  they  had  been 
taken  away  and  put  in  some  other  stable.  The  plaintiff 
possessed  them  from  that  time,  not  as  owner  of  the  horses, 
but  as  any  other  livery  stable  keeper  might  have  them  to 
keep.  Under  many  events  it  might  appear  hard,  if  the 
plaintiff  should  not  continue  to  have  a  lien  upon  the  horses 
which  were  in  his  possession,  so  long  as  the  price  remained 
unpaid  ;  but  it  was  for  him  to  consider  that  before  he  made 
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his  agreement.  After  he  had  assented  to  keep  the  horses  at 
livery,  they  would,  on  the  decease  of  the  plaintiff,  have  become 
general  assets :  and  so  if  he  had  become  bankrupt  they  would 
have  gone  to  his  assignees.  The  defendant  could  not  have 
retained  them,  although  he  had  not  received  the  price. 
Consequently  the  rule  must  be  discharged. 


Absence  of  memorandum,  does  not  make  contract  void  but 
unenforceable. 

TAYLOR  v.  GREAT  EASTERN   RAILWAY.    (1901) 
[(1901)  1  K.  B.  774 ;  70  L.  J.  K.  B.  499.] 

Action  tried  before  Bigham,  J.,  without  a  jury. 

The  action  was  brought  by  the  trustee  in  bankruptcy  of  one 
Sanders  to  recover  damages  for  the  conversion  of  a  quantity 
of  barley,  and  the  question  was  whether  at  the  date  of  the 
alleged  conversion  the  plaintiff  was  entitled  to  the  possession 
of  the  goods.  The  facts  were  as  follows  :  Sanders  was  a  corn 
merchant.  His  practice  was  to  buy  goods  delivered  at  different 
railway  stations  and  to  re-sell  the  goods  to  his  customers  as 
and  when  he  could.  He  had  no  warehouse  of  his  own,  and,  as 
the  goods  which  he  bought  were  frequently  not  re-sold  for 
some  time,  he  used  the  depots  of  the  railway  companies  as 
stores,  the  railway  companies  charging  him  with  rent.  Before 
the  events  in  this  action  he  had  traded  in  this  way  with  the 
defendants.  On  October  19,  1900,  Sanders  bought  of  a  firm 
of  Barnard  Brothers  the  barley  in  question  at  a  cost  of  £68  5s. 
The  goods  were  sold  "  on  rail  at  Elsenham  Station "  to  the 
order  of  Sanders.  A  sufficient  memorandum  of  the  contract 
of  sale  within  section  4  of  the  Sale  of  Goods  Act,  1893,  was 
signed  by  Barnard  Brothers,  but  not  by  Sanders.  On 
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October  24  Barnard  Brothers  gave  a  written  order  to  the 
defendants  directing  them  to  transfer  the  barley  "  to  await 
the  order  of  Mr.  Sanders;  charges  to  Sanders."  This  order 
seemed  to  have  been  given  in  anticipation  of  the  arrival  of  the 
goods  at  Elsenham,  for  they  did  not  reach  that  place  until 
October  29,  on  which  day  the  defendants  received  the  goods 
from  a  farmer  named  Newport,  who  directed  the  defendants  to 
hold  them  to  the  order  of  Barnard  Brothers.  Thus  the  de- 
fendants were  in  possession  of  the  goods  with  directions 
from  the  consignor  to  hold  them  to  the  order  of  Barnard 
Brothers,  and  with  directions  from  Barnard  Brothers  to 
transfer  them  to  await  the  order  of  Sanders.  Thereupon  the 
defendants  sent  to  Sanders  an  advice  note  dated  October  29. 
It  was  headed  in  large  type,  "  Advice  of  outward  grain  received 
to  await  order."  Then  the  note  proceeded  as  follows :  "  Mr. 
G.  Sanders, — The  undermentioned  grain  consigned  to  wait 
your  order  having  been  received  at  this  station,  I  will  thank 
you  for  instructions  to  forward  the  same  as  soon  as  possible, 
as  it  remains  here  and  is  now  held  by  the  company — NOT  AS 

COMMON     CARKIEES,     BUT     AS     WAEEHOUSEMEN — at     Owner's     Sole 

risk,  and  subject  to  the  usual  warehouse  charges,  in  addition 
to  the  charges  now  advised."  The  note  then  contained  an 
intimation  that,  in  case  forwarding  instructions  were  given  in 
respect  of  the  goods,  the  defendants  would .  not  assume  the 
responsibilities  of  common  carriers  until  the  day  following 
such  instructions.  At  the  foot  were  particulars  of  the  quantity 
of  barley  and  of  the  sum  payable  for  carriage  to  Elsenham. 
After  receiving  this  advice  note  Sanders  tried  to  re-sell  the 
barley,  using  for  the  purpose  a  sample  obtained  from  Barnard 
Brothers.  He  was  not  successful  in  finding  a  buyer.  He 
never  inspected  or  sampled  the  bulk  at  the  railway  station. 
Towards  the  end  of  November  Sanders  ascertained  that  he 
was  unable  to  pay  his  debts  as  they  fell  due,  and  he  thereupon 
called  his  creditors  together  by  a  circular  dated  November  28. 
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The  issuing  of  this  circular  constituted  an  act  of  bankruptcy, 
upon  which  he  was  subsequently  adjudicated ;  the  appoint- 
ment of  the  plaintiff  as  trustee  followed.  On  or  about  No- 
vember 30  Barnards  paid  to  the  defendants  the  charges  for 
the  carriage  of  the  goods  to  Elsenham  and  also  the  amount 
due  up  to  that  time  for  rent,  and  the  defendants  then,  at 
Barnards'  request,  gave  up  the  goods,  taking  from  Barnards  an 
indemnity  against  the  consequences  of  so  doing. 

The  action  was  then  brought  by  the  plaintiff  as  the  trustee 
in  the  bankruptcy  of  Sanders. 

BIGHAM,  J.,  after  stating  the  facts,  continued :  The  delivery 
to  Barnard  Brothers  constitutes  the  alleged  conversion.  The 
first  question  is  whether  Barnard  Brothers  were  on  November 
30  entitled  to  stop  the  goods  as  being  still  in  transit  n.  I  am 
of  opinion  that  they  were  not.  The  transitus  was  over  as  soon 
as  a  reasonable  time  had  elapsed  for  Sanders  to  elect  whether 
he  would  take  the  goods  away  or  leave  them  in  the  defendants' 
depot  on  rent.  Such  a  reasonable  time  had  elapsed,  and, 
having  regard  to  the  fact  that  it  was  the  practice  of  the  de- 
fendants to  hold  goods  for  Sanders  as  warehouse-keepers  at 
rent  when  they  were  not  removed  after  arrival  at  the  stations, 
I  find  that,  by  agreement  between  Sanders  and  the  defendants, 
the  goods  were  at  the  time  when  Barnards  took  them  away  in 
the  possession  of  the  defendants  as  warehouse-keepers  for 
Sanders. 

But  the  defendants  relied  on  another  defence.  It  appeared 
that  although  Barnard  Brothers  had  signed  a  sufficient  memo- 
randum of  the  contract  of  sale  within  the  meaning  of  section  4 
of  the  Sale  of  Goods  Act,  1893,  Sanders  had  not ;  and  it  was 
said  that  he  had  neither  paid  any  part  of  the  price  (which  was 
true)  nor  accepted  any  part  of  the  goods.  In  these  circum- 
stances it  was  argued,  as  I  understand,  that  the  property  in 
the  goods  had  not  passed  from  Barnards  to  Sanders,  and  that, 
therefore,  Barnards  were  entitled  to  possession.  I  may  say 
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at  once  that  this  contention,  whatever  it  may  be  worth  in  law, 
is  not  well  founded  in  fact.  I  am  of  opinion  that  the  goods 
had  been  accepted  by  Sanders.  He  had  certainly  received 
them ;  but,  of  course,  receipt  does  not  necessarily  involve 
acceptance.  But  after  receiving  them  he  had  obtained  a 
sample,  not,  it  is  true,  by  drawing  it  from  the  bulk  at  the 
station,  but  by  asking  the  vendors  to  let  him  have  a  sample 
which  was  in  their  possession.  By  means  of  this  sample  he 
had  tried  to  sell  the  goods.  He  had,  moreover,  kept  them  for 
a  month.  These  circumstances,  in  my  opinion,  amount  to  an 
acceptance.  Sub-section  3  of  section  4  (Sale  of  Goods  Act, 
1893)  provides  that  "  There  is  an  acceptance  of  goods  within 
the  meaning  of  this  section  when  the  buyer  does  any  act  in 
relation  to  the  goods  which  recognises  a  pre-existing  contract 
of  sale  whether  there  be  an  acceptance  in  performance  of  the 
contract  or  not."  Now,  I  think  there  could  not  be  a  clearer 
act  recognising  a  pre-existing  contract  of  sale  than  the  at- 
tempt by  Sanders  to  re-sell.  If  he  had  in  fact  re-sold,  would 
that  not  have  been  sufficient?  And  if  an  actual  sale,  then 
why  not  also  an  attempt  to  sell?  Can  any  one  suppose 
that  Sanders  could  have  successfully  resisted  an  action  for  the 
price  ?  I  think  that  though  there  was  no  memorandum  in 
writing  signed  by  Sanders,  yet  the  provisions  of  the  statute 
were  sufficiently  complied  with  to  make  the  contract  of  sale 
binding  upon  him. 

The  view  which  I  take  of  the  facts  makes  it  unnecessary 
to  consider  the  point  of  law,  but  I  should  like  to  say  a  word  or 
two  about  it  and  about  Nicholson  v.  Bower  (28  L.  J.  Q.  B.  97), 
which  was  cited  upon  behalf  of  the  defendants.  I  think  that 
the  absence  of  a  memorandum  in  writing,  and  of  the  other 
conditions  mentioned  in  section  4,  sub- section  1  of  the  Sale  of 
Goods  Act,  1893,  does  not  make  a  contract  void  or  even  voidable. 
The  contract  is  good.  The  only  effect  of  the  non-fulfilment  of 
the  statutory  conditions  is  that  it  is  unenforceable.  And  the 
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contract  being  good,  all  the  legal  consequences  of  a  contract 
follow  ;  so  that  if  the  contract  is  for  the  sale  of  specific  goods, 
the  property  in  the  goods  passes  to  the  buyer.  It  may  be 
asked  what  happens  if  the  buyer  after  making  the  purchase 
refuses  to  fulfil  any  of  the  statutory  conditions  which  alone 
will  make  the  contract  enforceable  against  him  ?  The  property 
in  the  goods  has  passed  to  him,  and  it  may  be  that  he  has 
received  the  goods  themselves,  yet  he  cannot  be  sued  for  the 
price.  My  answer  is  that  the  seller  may  call  upon  the  buyer 
to  pay  for  the  goods,  and  if  he  fails  to  comply  the  seller  may 
treat  the  contract  as  rescinded.  The  effect  of  such  rescission 
would  be  to  re-vest  the  property  in  the  seller  and  to  entitle 
him  to  resume  possession.  I  think  there  must  be  judgment 
for  the  plaintiff  for  £68. 

Judgm ent  accordingly. 


SECTS.  10-14. — CONDITIONS  AND  WARRANTIES. 

(See  ROSCORLA  v.  THOMAS,  supra,  p.  69; 
DE  LASSALLE  v.  GUILDFORD,  supra,  p.  377.) 


WALLIS  SON  &  WELLS  v.  PRATT  &  HAYNES. 

(1910) 

[(1910)  2  K.  B.  1003 ;  97  L.  J.  K.  B.  1013 ;  26  T.  L.  R.  572 ; 
103  L.  T.  118.] 

The  defendants  sold  seed  by  sample  to  the  plaintiffs,  the 
terms  of  the  sale  as  expressed  in  the  sold  note  being  that  they 
sold  on  the  conditions  printed  on  the  back  of  the  note  about 
27^  quarters  common  English  sainfoin  at  forty  shillings.  The 
material  condition  on  the  back  of  the  sale  note  ran  :  "  Sellers 
give  no  warranty  express  or  implied  as  to  growth,  description, 
or  any  other  matters  ..."  Seed  equal  to  sample  was 
delivered  under  the  contract,  and  a  portion  of  it  was  resold 
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by  the  plaintiffs  as  common  English  sainfoin.  The  seed 
delivered  was  not,  nor  was  the  sample,  common  English  sain- 
foin ;  they  were  both  the  seed  of  giant  sainfoin,  which  was  of 
inferior  quality  to  that  contracted  for.  The  difference  between 
the  two  seeds  was  indistinguishable,  and  the  mistake  was  only 
discovered  by  the  plaintiffs'  sub-purchaser  when  the  seed  sown 
by  him  came  up.  The  plaintiffs  reasonably  and  properly 
settled  a  claim  for  damages  brought  against  them  by  their 
sub-purchaser,  and  now  claimed  to  recover  from  the  defendants 
the  amount  so  paid. 

Held,  by  Vaughan  Williams,  L.J.,  and  Farwell,  L.J.  (Fletcher 
Moulton,  L.J.,  dissenting),  that  the  plaintiffs,  having  accepted 
and  resold  the  seed,  had  put  it  out  of  their  power  to  treat  the 
description  of  the  article  sold  as  common  English  sainfoin  as 
a  condition  on  a  breach  of  which  they  were  entitled  to  reject 
the  goods,  and  could  only  treat  it  as  a  warranty,  a  breach  of 
which  would  ordinarily  entitle  the  purchaser  to  damages ;  but 
that  upon  the  true  construction  of  the  condition  printed  on 
the  back  of  the  sold  note  the  defendants  had  excluded  all 
liability  capable  of  enforcement  by  an  action  for  breach  of 
warranty. 

VAUGHAN  WILLIAMS,  L.J. :  Sir  Edward  Vaughan  Williams, 
in  his  judgment  in  Belm  v.  Burncss  (3  B.  &  S.  751,  supra, 
p.  220),  points  out  that  the  true  doctrine  established  by  principle 
as  well  as  authority  appears  to  be,  generally  speaking,  that,  if 
such  descriptive  statement  was  intended  to  be  a  substantial 
part  of  the  contract,  it  is  to  be  regarded  as  a  condition  on  the 
failure  of  non-performance  of  which  the  other  party  may,  if  he 
be  so  minded,  repudiate  the  contract  in  toto,  and  so  be  relieved 
from  performing  his  part  of  it,  provided  it  has  not  been 
partially  executed  in  his  favour.  If,  indeed,  he  has  received 
the  whole  or  any  substantial  part  of  the  consideration  for  the 
promise  on  his  part,  the  warranty  loses  the  character  of 
a  condition,  or,  to  speak  more  properly  perhaps,  ceases  to  be 
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available  as  a  condition  and  becomes  a  warranty  in  the  narrow 
sense  of  the  word,  namely,  a  stipulation  by  way  of  agreement, 
for  the  breach  of  which  compensation  must  be  sought  in 
damages.  He  goes  on  to  point  out  that,  according  to  this 
doctrine,  if  a  specific  thing  has  been  sold  with  a  warranty  of 
its  quality  under  such  circumstances  that  the  property  passes 
by  the  sale  the  vendee,  having  thus  benefited  by  the  partial 
execution  of  the  contract  and  become  the  proprietor  of  the 
thing  sold,  cannot  treat  the  failure  of  the  warranty  as  a  con- 
dition broken  unless  there  is  a  special  stipulation  to  that  effect 
in  the  contract ;  citing  Bannerman  v.  White  (10  C.  B.  (N.S.) 
844,  supra,  p.  224). 

As  regards  the  case  of  Bannerman  v.  White  and  the  con- 
clusions of  law  to  be  deduced  from  that  decision,  I  will  only 
point  out  that  the  judgment  was  based  upon  the  intention 
of  the  parties  that  the  contract  should  be  null  and  void  if  the 
hops  had  been  treated  with  sulphur,  and  that  the  purchasers, 
not  having  been  able  to  sell  the  hops,  were  in  a  position  to 
repudiate  and  return  the  hops. 

...  It  seems  to  me  that  the  principles  there  laid  down 
govern  the  present  case,  and  that,  inasmuch  as  the  purchasers 
have  not  only  accepted  the  seed,  but  put  it  out  of  their  power 
to  return  it,  they  can  no  longer  treat  the  descriptive  statement 
"  common  English  sainfoin  "  as  a  condition  preliminary  to  the 
enforcement  by  the  sellers  of  the  contract  of  sale,  but  could  only 
rely  upon  the  fact  that  the  seed  is  not  of  the  kind  described  in 
the  contract  as  a  basis  for  deduction  from  the  price  on  account 
of  the  failure  of  the  sellers  to  deliver  goods  corresponding 
with  the  descriptive  statement  in  the  contract.  I  recognise 
that  the  purchasers,  if  they  had  not  accepted  the  seed  and 
resold,  could  have  brought  an  action  for  the  failure  to  deliver 
the  goods  of  the  description  contracted  for,  but  am  of  opinion 
that  they  cannot  do  this  after  they  have  accepted  the  goods 
and  resold. 
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In  my  opinion  the  Sale  of  Goods  Act,  1893,  which  is  a  codify- 
ing Act,  by  section  11,  sub-section  1  (c)  simply  enacts  the  law 
already  established  by  the  cases  cited.  [He  then  read  clause  (c) 
and  continued]  :  In  accordance  with  clause  (c)  and  the  cases  on 
which  it  is  based  we  find  that  as  the  property  in  specific  goods 
has  passed  to  the  buyer  the  breach  of  the  condition  that  the 
seed  should  be  common  English  sainfoin  seed  ceases  to  operate 
as  a  condition  and  can  only  be  treated  as  a  breach  of  warranty. 

The  buyers  having  accepted  goods  as  and  for  goods  delivered 
under  the  contract  for  sale  and  having  so  disposed  of  the  goods 
as  that  the  property  was  irrevocably  passed  to  them  and  they 
cannot  return  the  goods  of  which  they  have  had  the  benefit  by 
possession  and  sub-sale,  the  result  is  that  they  have  no  longer 
the  remedy  of  rejecting  the  goods  which  are  not  of  the  kind 
conditioned,  and  treating  the  contract  as  repudiated  by  the 
sellers,  but  only  the  remedy  by  action  for  breach  of  warranty 
in  a  narrow  sense.  I  think  that  the  only  remedy  for  the 
breach  of  a  term  of  the  contract  is  an  action  for  breach,  and 
that  such  an  action  is  barred  as  falling  within  the  words 
"  The  sellers  give  no  warranty,  express  or  implied  as  to 
growth,  description,  or  other  matters." 

FAEWELL,  L.  J. :  Two  questions  appear  to  me  to  arise :  (1)  what 
are  the  rights  of  the  parties  apart  from  the  second  condition 
in  the  contract  ?  (2)  what  is  the  true  construction  and  effect  of 
that  condition  ? 

In  my  opinion  the  answer  to  the  first  question  is  to  be  found 
in  section  11  of  the  Sale  of  Goods  Act.  It  is  important  to  observe 
the  difference  in  the  position  before  and  after  the  purchaser 
has  accepted  and  disposed  of  the  goods.  Sub-section  1  (a)  gives 
the  purchasers  in  a  contract  like  the  present  an  option  before 
acceptance,  but  under  sub- section  1  (c)  acceptance  destroys  this 
option  and  makes  the  only  remedy  an  action  for  breach  of 
warranty,  and  such  warranty  is  by  the  definition  in  section  62 
"  an  agreement  with  reference  to  goods  which  are  the  subject 
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of  a  contract  of  sale,  but  collateral  to  the  main  purpose  of  such 
contract,  the  breach  of  which  gives  rise  to  an  action  for 
damages,  but  not  to  a  right  to  reject  the  goods  and  treat  the 
contract  as  repudiated."  It  is  clear  that  the  plaintiffs  had 
accepted  the  goods  within  section  35,  for  they  had  been  delivered 
to  them,  and  they  have  done  an  act  in  relation  to  them  which 
is  inconsistent  with  the  ownership  of  the  seller,  inasmuch  as 
they  have  sold  and  delivered  the  seed  to  third  persons  who 
have  themselves  sowed  it.  It  is  clear,  therefore,  that  there 
is  no  longer  any  cause  of  action  under  the  Act  except  for 
breach  of  warranty.  And  this  is  also  in  accordance  with  the 
common  law,  of  which  the  Act  (which  is  a  codifying  Act)  is 
mainly  declaratory. 

.  .  .  Now,  there  is  no  question  of  fraud  or  unfair  dealing  in 
this  case ;  the  seeds  in  question  are  almost,  in  fact  quite,  in- 
distinguishable by  examination,  and  one  or  other  of  the  parties 
must  take  the  risk  of  mistake.  I  see  nothing  illegal  or  un- 
reasonable in  a  contract  that  throws  such  risk  on  the  pur- 
chaser :  he  doubtless  takes  the  risk  into  consideration  in  fixing 
the  price  that  he  offers.  The  only  question  is  whether  the 
contract  is  clear,  and  I  am  of  opinion  that  it  is.  Section  13  of 
the  Sale  of  Goods  Act  deals  with  the  description,  and  provides 
that  "where  there  is  a  contract  for  the  sale  of  goods  by 
description,  there  is  an  implied  condition  that  the  goods  shall 
correspond  with  the  description  ;  and  if  the  sale  be  by  sample, 
as  well  as  by  description,  it  is  not  sufficient  that  the  bulk  of 
the  goods  corresponds  with  the  sample  if  the  goods  do  not  also 
correspond  with  the  description,  and  this  relates  to  description 
as  well  as  of  quality ;  section  14  relates  to  warranty  and  condition 
as  to  quality  or  fitness  for  any  particular  purpose.  The  first 
part  of  the  condition  appears  to  be  intended  to  cover,  and  in 
my  opinion  does  cover  section  13,  and  the  latter  part  section  14. 
The  words  are  as  wide  as  possible,  and  exclude  all  liability  that 
could  be  enforced  by  an  action  for  breach  of  warranty ;  whether 
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such  liability  could  or  could  not  have  been  enforced  in  another 
form  of  action  at  common  law  before  the  Judicature  Acts  is 
immaterial :  whatever  form  it  took  it  remained  an  action  for 
breach  of  contract  in  some  form,  and  all  such  liability  is 
excluded  by  the  second  condition.  I  am  therefore  of  opinion 
that  this  appeal  must  be  allowed.  Bray,  J.,  followed  as 
binding  on  him,  without  expressing  any  opinion  of  his  own, 
Hoiccroft  v.  Laycock  (14  T.  L.  R.  460) :  I  agree  with  my  Lord 
that  that  case  cannot  be  supported. 

FLETCHER  MOULTON,  L.J.  (dissenting) :  The  ingenious  argu- 
ment of  the  counsel  for  the  defendants  in  this  case  was,  in  my 
opinion,  based  upon  a  fallacy.  He  was  compelled  to  admit 
that  the  vendors  undertook  the  obligation  of  delivering  common 
English  sainfoin,  and  that  this  was  an  obligation  having  the 
higher  status  of  a  condition.  It  was  thus  outside  the  language 
and  the  scope  of  the  clause  in  the  contract  relating  to  warran- 
ties. .  .  .  His  argument  was  that  under  section  11  a  condition 
becomes  a  warranty  if  any  portion  of  the  goods  is  accepted. 
The  answer  to  this  argument  is  in  my  opinion  twofold.  In 
the  first  place  section  11,  sub-section  1,  does  not  state  that 
a  condition  becomes  a  warranty  if  the  goods  are  accepted,  but 
only  that  the  legal  remedies  for  the  breach  of  a  condition 
become,  in  that  event,  limited  to  the  single  remedy  which  exists 
in  the  case  of  a  warranty,  namely,  suing  for  damages.  .  .  . 
If  the  language  of  section  11  be  carefully  examined,  it  will  be 
seen  that  it  nowhere  states  that  a  condition  ceases  to  be  a  con- 
dition, but  merely  that  the  breach  of  the  condition  can  only 
be  treated  as  a  breach  of  warranty,  that  is,  as  a  ground  for 
damages  and  not  for  repudiation.  .  .  . 

But  there  is  another  answer  to  the  argument.  ...  It  is 
admitted  that  the  language  of  the  contract  creates  the  obliga- 
tion to  deliver  common  English  sainfoin,  and  that  this  has 
the  status  of  a  condition.  It  cannot,  therefore,  be  affected  or 
limited  by  a  clause  which  only  negatives  the  existence  of 
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warranties,  that  is,  of  stipulations  in  the  contract  which,  what- 
ever their  nature,  are  merely  collateral  to  the  main  purpose  of 
the  contract,  namely,  the  delivery  of  common  English  sainfoin. 
...  It  would  require  express  language  in  any  contract  to 
indicate  any  intention  of  negativing  a  right  to  damages  for  the 
breach  of  an  obligation  imposed  by  it,  and  I  can  find  in  the 
present  contract  no  trace  of  any  such  language. 

Appeal 


IMPLIED  CONDITIONS  AND  WARRANTIES. 

(Sect   13,  Sale  by  description. — It  is  a  condition  precedent 
that  the  goods  shall  correspond  to  the  description.) 

VARLEY  v.  WHIPP.     (1900) 
[(1900)  1  Q.  B.  513  ;  69  L.  J.  Q.  B.  333 ;  48  W.  E.  363.] 

In  June,  1899,  the  plaintiff  had  a  conversation  with  the 
defendant,  in  the  course  of  which  the  contract  of  sale  was 
made.  The  plaintiff  said  that  he  had  a  "  self-binder,"  which 
had  been  used  one  season,  and  had  cut  fifty  to  sixty  acres 
only.  The  defendant  agreed  to  buy  the  machine  for  the 
price  of  £21  on  rails,  saying  that  he  would  take  it  on  the 
plaintiffs  word,  and  that  if  the  plaintiffs  description  was 
correct  the  machine  was  practically  new.  The  defendant  was 
to  pay  the  carriage  of  the  machine,  which  was  to  be  sent  to 
him  at  Beverley.  At  the  time  of  the  sale  the  plaintiff  told  the 
defendant  (as  the  fact  was)  that  the  machine  was  at  Upton. 
At  that  time  the  defendant  had  not  seen  it.  The  plaintiffs 
statement  that  the  machine  had  cut  fifty  to  sixty  acres  only 
was  in  fact  untrue,  but  there  was  no  suggestion  of  fraud.  The 
machine  was  placed  upon  the  railway  at  Huddersfield  by  the 
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plaintiff,  and  consigned  to  the  defendant  at  Beverley  "  carriage 
forward." 

The  machine  arrived  at  Beverley  aboflt  July  2,  1899,  on 
which  day  the  defendant  inspected  it.  On  the  same  day  the 
defendant  wrote  the  following  letter  to  the  plaintiff :  "  I  have 
had  a  look  at  the  '  Self-Binder '  you  sent  me  but  it  is  not 
what  I  expected  it  is  a  very  old  one  and  has  been  mended 
and  you  told  me  that  it  had  only  cut  about  50  acres,  and  was 
practically  new.  I  think  you  must  never  have  seen  it.  It 
will  be  no  use  to  me  as  I  don't  care  about  old  things,  and 
especially  machinery,  but  I  shall  be  at  Huddersfield  this  week 
on  Thursday  and  Friday  night  if  not  before,  and  shall  be 
staying  at  Carlton  House  New  North  Road  where  I  shall  be 
pleased  to  see  you." 

The  defendant  retained  the  machine  from  July  2  till  August 
14,  when  he  returned  it  to  the  plaintiff. 

The  plaintiff  brought  the  action  for  the  price  of  the  machine, 
and  the  County  Court  Judge  gave  judgment  for  him,  holding 
that  the  sale  was  one  by  description,  but  that  as  the  defendant 
had  retained  the  machine  for  an  unreasonable  time  he  could 
only  treat  the  statement  that  it  had  cut  fifty  to  sixty  acres  only 
as  a  collateral  warranty,  and  not  as  a  condition  entitling  him 
to  rescind  the  contract.  He  further  held  that  the  defendant's 
letter  of  July  2  only  expressed  disappointment,  and  did  not 
amount  to  a  rejection  of  the  machine,  and  that  the  defendant 
must  therefore  be  deemed  to  have  accepted  it. 

The  defendant  appealed. 

CHANNELL,  J. :  I  am  of  opinion  that  this  appeal  must  be 
allowed.  The  case  turns  upon  a  rather  fine  point — namely, 
whether  certain  words  used  by  the  seller  were  part  of  the 
description  or  merely  constituted  a  collateral  warranty.  If 
the  property  in  the  machine  had  passed  at  any  time  prior  to 
July  2,  then  nothing  the  buyer  could  do  would  divest  the 
property.  If  the  question  whether  the  property  had  finally 
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passed  to  the  buyer  could  be  answered,  the  answer  would 
constitute  a  solution.  The  machine  had  never  been  seen  by 
the  buyer,  and  it  was  not  the  property  of  the  seller  at  the 
time  of  the  contract.  It  was  described  by  the  seller  to  the 
buyer  as  being  at  Upton,  a  "  self-binder,"  having  been  used 
one  season,  and  as  having  been  used  to  cut  fifty  to  sixty  acres 
only.  The  purchaser  said,  "  That  will  be  really  a  new 
machine."  That  was  all  that  was  said.  The  question  is,  how 
much  of  the  statement  was  identification  and  description  of 
the  thing  sold,  and  how  much  a  collateral  warranty?  It  is 
clear  that  if  a  person  says,  "  I  will  sell  you  a  black  horse  now 
in  the  end  stall  of  my  stable,"  and  there  is  no  horse  there,  or 
there  is  a  cow,  no  property  would  pass.  If  he  says,  "  I  will 
sell  you  my  four-year-old  in  the  last  stall,"  and  there  is  no 
four-year-old,  but  a  horse  of  a  different  age,  I  do  not  think 
that  the  property  would  pass  any  more  than  it  would  if  instead 
of  a  horse  there  was  a  cow.  If  he  had  said  "  I  will  sell  you  a 
four-year-old  horse  in  my  M  stall,  and  he  is  sound,"  the  latter 
part  of  the  statement  would  be  a  collateral  warranty.  These 
are  all  illustrations,  and  show  that  the  question  whether  words 
are  part  of  the  description  or  merely  a  collateral  warranty  is 
rather  a  fine  one.  Does  section  13  of  the  Sale  of  Goods  Act, 
1893,  apply  to  such  a  case  as  the  present ;  and  what  is  the 
meaning  of  a  contract  for  the  sale  of  goods  by  description  ? 
I  think  it  applies  to  all  cases  where  the  purchaser  has  not 
seen  the  article  sold  and  relies  on  the  description  given  to 
him  by  the  vendor.  I  think  it  would  most  frequently  apply 
to  unascertained  goods,  but  it  does  not  follow  that  it  may  not, 
in  some  cases,  apply  to  specific  goods.  I  am  of  opinion  that 
it  applies  to  the  contract  in  the  present  case,  where  the  buyer 
did  not  see  the  article  sold,  but  bought  it  by  the  description, 
and  that  there  was  an  implied  condition  by  virtue  of  section  13 
of  the  Act  of  1893  that  the  machine  should  correspond  with 
the  description.  If  that  be  so,  and  the  property  did  not  pass 
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at  the  time  of  the  contract,  when  did  it  pass  ?  In  niy  opinion, 
the  property  in  the  machine  when  it  was  still  at  Upton  had 
not  passed.  I  am  of  opinion  that  the  property  in  the 
machine  never  has  passed  to  the  purchaser,  and  that  there 
must  be  judgment  for  him. 

BUCKNILL,  J. :  I  am  of  the  same  opinion. 

Appeal  allowed. 


As  TO  QUALITY  OR  FITNESS. 

Sects.  14  and  15,  exceptions  to  rule  "  caveat  emptor"— 

(a)  Sale  for  particular  purpose  (sect.  14  (i)). 

(b)  Sale  by  description  (sect.  14  (2)). 

(c)  Sale  by  sample  (sect.  1 5). 

(a)  Goods  bought  for  particular  purpose  disclosed  to  seller, 
who  deals  in  such  goods  and  on  whose  expert  skill  buyer 
relies,  must  be  reasonably  fit  for  purpose  (sect.  14  (i)). 

PREIST  v.  LAST.    (1903) 

[(1903)  2  K.  B.  148 ;  72  L.  J.  K.  B.  675 ;  89  L.  T.  33 ; 
51  W.  E.  678.] 

The  action  was  brought  to  recover  damages  for  the  breach 
of  an  implied  warranty  of  fitness  for  a  particular  purpose, 
which  it  was  alleged  arose  upon  the  sale  of  a  hot- water  bottle 
by  the  defendant  to  the  plaintiff. 

The  plaintiff,  a  draper,  went  to  the  shop  of  the  defendant, 
a  retail  chemist,  and  asked  for  a  hot-water  bottle.  It  was  in 
the  course  of  the  business  of  the  defendant  to  sell  hot-water 
bottles,  and  the  defendant  showed  the  plaintiff  a  hot-water 
bottle  which  appeared  to  be  made  of  indiarubber.  The  defen- 
dant in  his  evidence  stated  that  the  plaintiff  said  he  wanted  it 
for  a  special  purpose,  which  he  did  not,  however,  mention,  and 
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asked  whether  it  would  stand  boiling  water.  The  defendant 
said  that  it  would  not,  but  that  it  was  a  hot-water  bottle  and 
would  stand  hot  water.  The  plaintiff  thereupon  purchased 
the  bottle  for  3s.  6d. 

The  wife  of  the  plaintiff  used  the  bottle  for  the  purpose  of 
bodily  application  in  order  to  obtain  relief  from  cramp,  from 
which  she  suffered.  On  the  fifth  occasion  of  its  use  for  this 
purpose  the  bottle  burst,  and  the  plaintiff's  wife  was  severely 
scalded  by  the  hot  water. 

At  the  hearing  of  the  action  before  Walton,  J.,  the  jury,  in 
reply  to  specific  questions  put  to  them,  found  that  the  bottle 
when  sold  was  not  fit  for  use  as  a  hot-water  bottle,  and  that 
this  was  the  cause  of  the  bottle  bursting.  Upon  the  question 
whether  there  was  any  negligence  on  the  part  of  the  defendant 
in  selling  the  bottle  for  the  purpose  for  which  it  was  sold,  the 
jury  were  unable  to  agree.  They  assessed  the  damages  which 
the  plaintiff  had  sustained  by  reason  of  the  injury  occasioned 
to  his  wife  at  £40. 

Upon  these  findings  the  case  was  adjourned  for  further  con- 
sideration, it  being  agreed  that  the  Judge  should  have  power  to 
draw  any  further  inferences  of  fact  that  might  be  necessary. 

Upon  further  consideration,  Walton,  J.,  held  that  the 
plaintiff  had  made  known  to  the  defendant  the  particular 
purpose  for  which  the  hot-water  bottle  was  required — namely, 
to  hold  hot  water — so  as  to  show  that  he  relied  on  the  seller's 
.skill  and  judgment,  and  that,  that  being  so,  the  case  came 
within  section  14,  sub- section  1  of  the  Sale  of  Goods  Act,  1893, 
and  an  implied  warranty  arose  upon  the  contract  of  sale  that 
the  bottle  was  reasonably  fit  for  the  purpose  for  which  it  was 
sold.  As  the  jury  had  found  that  the  bottle,  when  sold,  was 
not  fit  for  that  purpose,  he  accordingly  gave  judgment  for 
±he  plaintiff  for  the  amount  at  which  they  had  assessed  the 
.damages. 

The  defendant  applied  for  judgment  or  for  a  new  trial. 
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COLLINS,  M.R.  [after  dealing  with  the  facts  his  Lordship  con- 
tinued] :  These  being  the  circumstances,  an  argument  has  been 
addressed  to  us  upon  the  language  of  section  14,  sub-section  1 
of  the  Sale  of  Goods  Act,  1893,  to  the  effect  that,  as  the  sub- 
section requires  that,  in  order  that  an  implied  warranty  may 
arise  upon  a  contract  of  sale,  the  buyer  must  make  known  to 
the  seller  the  particular  purpose  for  which  the  goods  are 
required,  an  implied  warranty  or  condition  of  fitness  for  a 
particular  purpose  cannot  be  introduced  into  a  contract  of 
sale  under  the  sub-section  unless  the  buyer  makes  known  to 
the  seller  some  particular  purpose  for  which  the  goods  are 
required  outside  that  contained  in  the  ordinary  recognised 
description  of  the  goods.  The  words  of  the  sub-section  are 
[his  Lordship  read  the  section  and  continued] :  The  point 
taken  on  behalf  of  the  defendant  was  that,  as  the  purpose  for 
which  the  hot-water  bottle  was  sold  was  the  ordinary  purpose 
of  use  as  a  hot- water  bottle,  and  as  the  purchaser  did  not  put 
into  words  any  particular  purpose  for  which  the  hot-water 
bottle  was  required,  the  case  is  not  within  the  words  "  makes 
known  to  the  seller  the  particular  purpose  for  which  the  goods 
were  required,"  and  the  sale  of  the  bottle  was  not  a  sale  for 
a  particular  purpose  within  the  meaning  of  the  sub-section. 
It  seems  to  me  that  that  is  not  a  sound  argument.  I  think 
that  the  object  of  introducing  those  words  into  the  section, 
having  regard  to  the  state  of  the  law  as  it  existed  before  the 
passing  of  the  Act,  is  capable  of  easy  explanation.  It  is  true 
that  there  are  goods  which  have  no  particular  efficacy  for  any 
particular  purpose,  but  are  capable  of  general  use  for  a 
multitude  of  purposes.  If  goods  of  that  kind  are  sold,  and 
the  buyer  claims  that  they  are  sold  for  a  particular  purpose, 
and  that  their  sale  for  a  particular  purpose  raises  an  implied 
warranty  of  fitness  for  that  purpose,  he  must  show  that  the 
goods,  although  primd  facie  capable  of  general  use  for  many 
purposes,  were  in  the  particular  case  sold  to  the  knowledge  of 
L.C.  2  Q 
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the  seller  for  a  particular  purpose.  That  is  the  object  of  the 
introduction  of  the  words  in  question  into  the  sub-section. 
But  if  the  goods  sold  are  goods  which  are  primd  facie  applicable 
to  one  purpose  only,  and  &r&  primd  facie  capable  of  being  used 
for  one  purpose  only,  then  I  think  the  buyer,  who  is  setting 
up  an  implied  warranty  arising  from  a  sale  for  a  particular 
purpose,  has  by  this  very  fact  got  over  his  first  difficulty,  and 
the  case  is  within  the  words  of  the  sub- section  inasmuch  as 
there  is  a  sale  for  a  particular  purpose  which  is  understood  by 
both  parties. 

It  seems  to  me  that  Mr.  Justice  Walton,  who,  by  agreement 
between  the  parties,  had  power  to  draw  necessary  inferences 
of  fact,  drew  the  inference  of  fact  which  necessarily  arises 
from  the  nature  of  the  transaction  itself.  A  draper,  who  was 
not  skilled  in  the  matter  of  hot-water  bottles,  went  to  the 
shop  of  a  chemist,  whose  business  it  was  to  sell  hot-water 
bottles,  and  asked  for  a  hot-water  bottle,  and  an  article  was 
sold  to  him  as  a  hot-water  bottle.  It  seems  to  me  that  a 
contract  was  thereby  made  for  the  seller  to  supply  the  buyer 
with  a  bottle  reasonably  fit  and  capable  of  being  used  for  the 
particular  purpose  for  which  a  hot- water  bottle  is  ordinarily 
used — that  is,  a  bottle  capable  of  holding  hot  water  in  circum- 
stances in  which  hot-water  bottles  are  ordinarily  used,  includ- 
ing that  of  being  applied  to  the  human  body  to  give  relief 
from  pain.  There  was,  therefore,  it  seems  to  me,  in  this  case 
a  purchase  of  a  particular  chattel  for  a  particular  purpose  in 
circumstances  which  showed  that  the  buyer  relied  on  the 
seller's  skill  or  judgment. 

Stirling  and  Mathew,  L.JJ.,  agreed. 

Application  dismissed. 
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FROST  v.  AYLESBURY  DAIRY  CO.     (1905) 
[(1905)  1  K.  B.  609 ;  74  L.  J.  K.  B.  386 ;  92  L.  T.  527.] 

A  company,  whose  business  it  was  to  sell  milk,  supplied 
milk  to  the  plaintiff,  a  householder,  for  his  family  consump- 
tion by  delivery  at  his  house  in  the  ordinary  way.  The  pass- 
book supplied  to  him  by  the  company  for  the  purpose  of 
keeping  the  milk  account  contained  numerous  advertisements 
of  the  precautions  taken  by  the  company  to  insure  by  inspec- 
tion and  analysis  that  only  pure  milk,  free  from  all  germs  of 
disease,  was  supplied.  The  plaintiff  sued  for  damages 
sustained  by  him  by  reason  of  the  death  of  his  wife  by 
typhoid  fever  contracted  from  milk  supplied  by  the  company. 

Grantham,  J.,  directed  the  jury  that  where  a  person  sells 
an  article  of  food  he  must  be  taken  to  warrant  that  it  is  fit  for 
food. 

The  jury  found  a  verdict  for  the  plaintiff  for  £106  damages, 
and  judgment  was  entered  for  the  plaintiff  in  accordance  there- 
with. 

The  defendants  applied  for  judgment  or  for  a  new  trial 
upon  the  grounds  that  the  judge  had  misdirected  the  jury  and 
that  the  verdict  was  against  the  weight  of  the  evidence. 

COLLINS,  M.R. :  The  first  point  taken  on  behalf  of  the 
defendants,  and  that  which  was  most  pressed  upon  the  Court, 
was  that  there  could  not  in  point  of  law  be  any  liability  upon 
the  company  in  the  circumstances  of  the  case  as  ascertained, 
even  if  it  were  admitted  for  the  purpose  of  the  argument— 
as  it  was  not  admitted  in  fact,  but  was,  on  the  contrary, 
vehemently  contested — that  the  milk  sold  by  the  defendants 
was  the  actual  cause  of  the  typhoid  fever  which  brought  about 
the  death  of  the  plaintiff's  wife.  The  contention  was  that 
even  on  those  facts  no  actionable  wrong  had  been  done  by  the 
defendants.  The  main  question,  therefore,  is  whether  the  cir- 
cumstances in  which  the  milk  was  bought  from  the  defendants 
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bring  the  case  within  the  well-known  principle  of  the 
common  law  which  has  now  been  crystallised  in  the  statutory 
enactment  contained  in  sub-section  1  of  section  14  of  the 
Sale  of  Goods  Act,  1893.  [His  Lordship  then  read  the  section 
and  continued] :  I  propose  to  deal  with  the  case  under  that 
sub-section,  and  I  do  not  think  that  it  is  necessary  to  refer  to 
sub-section  2  of  the  same  section,  although  it  was  suggested 
on  behalf  of  the  plaintiff  that  in  the  alternative  the  case 
might  be  dealt  with  under  sub-section  2. 

The  contention  for  the  plaintiff  is  that  the  buyer — that  is, 
the  plaintiff — made  known  to  the  seller — that  is,  the  defen- 
dants— the  particular  purpose  for  which  the  milk  was  required, 
and  that  the  milk  was  bought  by  the  plaintiff  from  the  defen- 
dants in  such  circumstances  as  to  show  that  the  buyer — that 
is,  the  plaintiff — relied  on  the  seller's  skill  or  judgment,  and 
that  the  goods  were  of  a  description  which  it  was  in  the  course 
of  the  seller's  business  to  supply.  With  regard  to  the  third 
condition,  it  cannot  be  denied  that  the  goods  were  of  a 
description  which  it  was  in  the  course  of  the  defendants'  busi- 
ness to  supply.  The  other  two  conditions  I  will  take  in  their 
order  in  the  section — merely  observing  that  the  principal 
point  taken  by  counsel  for  the  defendants  was  that  it  did  not 
appear  that  the  milk  was  bought  so  as  to  show  that  the  buyer 
relied  on  the  sellers'  skill  or  judgment. 

[His  Lordship  then  dealt  with  the  point  that  the  buyer, 
expressly  or  by  implication,  made  known  to  the  seller  the 
particular  purpose  for  which  the  milk  was  required,  holding 
that  the  defendants  must  have  known  that  the  milk  was  for 
human  consumption.  He  then  continued] :  I  think,  therefore, 
that  no  evidence  was  required  to  prove  the  first  essential  of 
the  defendants'  knowledge  of  the  particular  purpose  for  which 
the  goods  were  required,  and  that  we  may  assume  that  the 
jury,  without  any  special  direction  on  the  matter,  must  have 
arrived  at  the  conclusion  that  it  was  known  to  the  defendants 
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that  the  milk  was  bought  for  the  purpose  of  being  consumed 
by  the  family  of  the  plaintiff. 

The  remaining  and  the  main  question  is  whether  the 
circumstances  were  such  as  to  show  that  the  buyer  relied 
upon  the  sellers'  skill  or  judgment.  It  seems  to  me  that,  if 
any  seller  ever  did  inform  the  mind  of  a  buyer  in  the  most 
elaborate  and  particular  manner  of  his  particular  skill  and 
diligence  and  of  his  special  knowledge,  and  ever  did  hold  out 
those  things  to  a  buyer  as  an  inducement  to  deal  with  him 
and  not  with  another  vendor,  the  defendants  have  done  so 
in  this  case.  The  book  which  they  periodically  send  to 
their  customer  with  the  account  of  the  milk  supplied  to 
him  is  interlarded  with  laudatory  comments  upon  their  skill 
and  diligence  and  special  knowledge  in  the  matter  of  milk,  to 
such  an  extent  that  by  no  accident  can  the  customer  pass 
them  over.  The  buyer,  therefore,  cannot  escape  from  being 
permeated  with  a  sense  of  the  extraordinary  capacity  of  the 
defendants  for  protecting  the  consumer  of  milk  from  every 
kind  of  disease  if  he  buys  his  milk  from  them.  In  these 
circumstances,  taking  into  consideration  that  the  article  sold 
was  not  an  article  requiring  an  elaborate  description  to  explain 
what  it  was,  or  an  article  which  had  more  than  one  use  and 
so  required  special  information  as  to  its  probable  user,  but  was 
milk  for  the  supply  of  the  requirements  of  a  family,  and  taking 
into  consideration  that  it  was  supplied  by  persons  who  had 
filled  their  book  with  certificates  of  their  extraordinary  skill,  I 
am  unable  to  imagine  any  case  in  which  a  buyer  could  be  said 
to  buy  in  such  a  manner  as  to  show  that  he  relied  upon  the 
seller's  skill  and  judgment,  if  that  is  not  so  in  the  present 
case. 

The  point,  however,  which  counsel  for  the  defendants 
mainly  pressed  upon  the  Court  was  that  a  buyer  cannot  be 
said  to  rely  upon  the  skill  and  judgment  of  the  seller  in  a  case 
in  which  the  seller,  whatever  the  magnitude  of  his  skill  and 


598  CASES   ON   THE  LAW  OF   CONTRACTS. 

judgment,  could  not  by  any  exertions  on  his  part  find  out 
the  fault  by  which  the  buyer  has  sustained  damage.  The 
result  of  this  argument  would  be  that  a  seller  could  not,  even 
when  selling  for  a  particular  purpose  known  to  him,  become 
liable  for  a  latent  defect  in  the  article  sold,  unless  the  buyer 
made  a  special  contract  with  him  to  that  effect.  The  identical 
point  now  taken  by  the  defendants  was  specifically  dealt  with 
by  the  Court  of  Appeal  in  the  case  of  Rainfall  v.  Ncwsom 
(2  Q.  B.  D.  102;  46  L.  J.  Q.  B.  259).  In  that  case  an  order 
was  given  and  accepted  for  the  supply  of  a  pole  for  the 
purchaser's  carriage,  and  the  contract,  therefore,  was  for  the 
purchase  and  sale,  or  supply,  of  an  article  for  a  specific 
purpose.  The  question  to  be  decided  was  what  in  such  a  con- 
tract— that  is,  where  the  buyer  pointed  out  the  particular 
purpose  for  which  he  wanted  the  thing  bought,  and  it  was 
sold  for  that  purpose — was  the  implied  undertaking  of  the 
seller  as  to  the  efficiency  of  the  pole.  Was  it  an  absolute 
warranty  that  the  pole  should  be  reasonably  fit  for  the  pur- 
pose, or  was  it  only  partially  to  that  effect,  limited  to  defects 
which  might  be  discovered  by  care  and  skill  ?  That  is  the 
same  point  which  is  raised  by  counsel  for  the  defendants  in 
the  present  case,  and  the  decision  of  the  Court  of  Appeal  upon 
it  in  Randall  v.  Newsom  (ante),  after  an  elaborate  examination 
of  the  authorities  up  to  that  point,  was  as  follows  :  "  If  the 
subject-matter  be  an  article  or  commodity  to  be  used  for  a 
particular  purpose,  the  thing  offered  or  delivered  must 
answer  that  description,  that  is  to  say,  it  must  be  that  article 
or  commodity,  and  reasonably  fit  for  the  particular  purpose. 
The  governing  principle,  therefore,  is  that  the  thing  offered 
and  delivered  under  a  contract  of  purchase  and  sale  must 
answer  the  description  of  it  which  is  contained  in  words  in  the 
contract,  or  which  would  be  so  contained  if  the  contract  were 
accurately  drawn  out.  And  if  that  be  the  governing  principle, 
there  is  no  place  in  it  for  the  suggested  limitation  " — that  is, 
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to  such  defects  as  could  be  discovered  by  reasonable  care  and 
skill.  "  If  the  article  or  commodity  offered  or  delivered  does 
not  in  fact  answer  the  description  of  it  in  the  contract,  it  does 
not  do  so  more  or  less  because  the  defect  in  it  is  patent,  or 
latent,  or  discoverable.  And  accordingly  there  is  no  sugges- 
tion of  any  such  limitation  in  any  of  the  judgments  in  cases 
relating  to  contracts  of  purchase  and  sale."  This  appears 
to  me  to  be  a  conclusive  authority  upon  this  part  of  the  case. 

I  will,  however,  refer  briefly  to  a  matter  which  was  referred 
to  in  the  judgment  of  this  Court  in  the  case  of  Preist  v.  Last 
(ante,  p.  591),  cited  in  the  course  of  the  argument.  In  that 
case  the  subject-matter  of  the  purchase  was  a  hot-water  bottle, 
and  it  was  pointed  out  that  a  good  deal  of  difficulty  and  con- 
fusion is  apt  to  arise  where  there  is  a  question  whether 
an  article  is  sold  for  a  particular  purpose  or  not.  When  the 
article  sold  is  one  capable  of  general  use  for  a  multitude  of 
purposes,  a  question  at  once  arises  as  to  what  happened  at  the 
time  the  contract  was  made  which  pointed  to  the  article  being 
required  for  one  specific  purpose  out  of  the  number  for  which 
it  might  have  been  required.  When,  however,  the  article  sold 
is  one  which  in  its  own  description  carries  with  it  a  limita- 
tion to  a  particular  purpose,  the  whole  of  the  field  of  discussion 
as  to  the  purpose  for  which  it  was  required  disappears,  and 
the  Court  is  relieved  from  any  difficulty  in  the  matter.  That 
is  so  in  the  present  case.  We  are  here  dealing  with  a  pur- 
chase of  milk,  and  all  discussion  as  to  the  particular  purpose 
for  which  it  was  purchased  is  excluded,  because  the  commodity 
in  itself  carries  with  it  a  special  limitation  to  the  purpose 
of  food.  That  is  the  principle  of  the  numerous  cases  in  which 
it  has  been  held  that  a  seller  of  food  stands  in  a  different 
position  with  regard  to  his  obligation  to  the  purchaser  from 
the  seller  of  an  article  which  may  or  may  not,  according  to 
the  special  circumstances  of  the  contract,  be  required  for  a 
particular  purpose.  All  difficulty  upon  the  point  disappears 
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when  the  description  of  the  article  carries  with  it  a  limitation 
to  a  special  purpose. 

Mathew  and  Cozens-Hardy,  L.JJ.,  agreed. 

Appeal  dismissed. 


(b)  Goods  sold  by  description  by  a  trader  who  deals  in  suck 
goods  must  be  of  merchantable  quality  (sect.  14  (2)). 

WREN  v.  HOLT.     (1903) 
[(1903)  1  K.  B.  610 ;  72  L.  J.  K.  B.  340.] 

Appeal  by  the  defendant  from  the  judgment  entered  by 
Wills,  J.,  for  the  plaintiff  at  the  trial  of  the  action  before  him 
with  a  special  jury. 

The  action  was  brought  to  recover  damages  for  breach  of  an 
implied  warranty  upon  the  sale  of  beer. 

The  plaintiff  was  a  builder's  labourer,  and  the  defendant  was 
and  had  been  for  about  eighteen  months  the  tenant  of  a  beer- 
house at  Blackburn  called  the  "  New  Brewery."  The  beer- 
house belonged  to  Richard  Holden,  Limited,  a  company 
carrying  on  business  as  brewers  at  Blackburn,  and  was  a  tied 
house,  the  tenant  being  obliged  to  take  all  the  beer  sold  in 
it  from  the  brewery  company. 

The  plaintiff  had  been  in  the  habit  of  going  to  the  house 
regularly  day  by  day  as  a  customer  for  about  four  years  prior 
to  November,  1900.  In  that  month  the  plaintiff  was  seized 
with  peripheral  neuritis,  which,  according  to  the  medical  evi- 
dence, was  caused  by  some  irritant  poison,  and  he  alleged  that 
his  illness  wras  caused  by  arsenical  poisoning  due  to  the  beer 
supplied  to  him  at  the  defendant's  house. 

Eichard  Holden,  Limited,  used  in  the  process  of  brewing 
their  beer  an  ingredient  called  invert  sugar,  and  it  was  noto- 
rious that  at  the  time  in  question  in  the  action  it  had  been 
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discovered  that  the  invert  sugar  which  was  being  used  by  the 
company  contained  arsenic  in  poisonous  quantities.  In  con- 
sequence of  this  discovery  the  whole  of  the  company's  stock  of 
beer  in  existence  at  that  time  had  been  destroyed,  and  the 
company  had  subsequently  recovered  damages  in  respect  of 
this  loss  from  the  manufacturers  of  the  invert  sugar  on  the 
ground  that  it  was  not  of  merchantable  quality.  (See  reports 
of  case,  Holden,  Ltd.  v.  Bostock  (1902),  ante,  p.  442.) 

The  plaintiff  in  his  evidence  stated  that  he  went  to  the 
defendant's  house  and  drank  from  four  to  six  pints  of  beer 
every  night,  and  that  he  never  went  to  any  other  house.  The 
mode  of  purchase  was  that  he  went  into  the  house  and  asked 
for  ale,  but  he  admitted  that  he  knew  that  the  house  was  held 
under  Kichard  Holden,  Limited,  and  that  the  beer  sold  there 
came  from  their  brewery,  and  also  that  it  was  because  he  pre- 
ferred their  beer  that  he  went  to  the  defendant's  house. 

The  jury,  in  reply  to  questions  put  to  them  by  the  Judge, 
found  that  the  plaintiff's  illness  was  caused  to  a  large  extent 
by  arsenical  poisoning  due  to  the  defendant's  beer,  but  was 
contributed  to  by  excessive  drinking,  and  assessed  the  damages 
at  £50. 

In  reply  to  the  question  whether  the  plaintiff  relied  for  the 
good  quality  of  his  beer  on  the  skill  and  judgment  of  the 
defendant,  the  jury  at  first  replied  in  the  affirmative,  but,  on 
the  Judge  pointing  out  that  the  plaintiff  had  said  that  when 
he  went  to  the  defendant's  house  he  expected  to  get  Holden's 
beer  and  no  other  beer,  and  that  he  went  there  because  he 
preferred  Holden's  beer  to  the  beer  of  any  other  brewer,  they 
at  length  found  that  the  plaintiff  did  not  rely  upon  the  skill  or 
judgment  of  the  defendant. 

Wills,  J.,  thereupon  held  that,  although  there  was  no  im- 
plied warranty  under  section  14,  sub-section  1  of  the  Sale  of 
Goods  Act,  1893,  the  beer  was  bought  by  description  within 
the  meaning  of  section  14,  sub-section  2,  and  that  under  that 
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sub-section  there  was  an  implied  condition  that  the  beer  was  fit 
to  drink.  He  accordingly  entered  judgment  for  the  plaintiff. 

The  defendant  appealed. 

VAUGHAN  WILLIAMS,  L.J. :  The  particular  section  of  the  Sale 
of  Goods  Act,  1893,  which  is  in  question  in  this  case  is 
section  14.  The  first  sub-section  is  [his  Lordship  read  the 
section  and  continued] :  Now  it  seems  to  me  very  difficult  in 
the  present  case  to  find  that  there  was  any  warranty  under 
that  sub-section,  because  we  have  here  the  finding  of  the 
jury — a  finding  which  they  seem  to  have  arrived  at  somewhat 
reluctantly — that  the  buyer  did  not  rely  on  the  skill  or  judg- 
ment of  the  seller. 

[His  Lordship  then  read  sub-section  2  and  continued] :  That 
sub-section,  therefore,  does  not  apply  unless  the  goods  are 
bought  by  description  from  a  seller  who  deals  in  goods  of  that 
description.  Speaking  generally,  I  do  not  think  that,  accord- 
ing to  the  accepted  meaning  of  the  expression,  "  buying  by 
description,"  in  the  ordinary  course  of  trade,  a  sale  of  goods 
over  a  counter  to  a  customer  who  comes  in  and  asks  for  the 
goods  is  a  sale  of  goods  by  description.  But,  whatever  may  be 
generally  true,  there  is  a  peculiarity  about  this  case  by  reason 
of  the  finding  of  the  jury.  The  jury  having  parted  from  their 
first  finding  that  the  plaintiff  did  rely  on  the  skill  or  judgment 
of  the  defendant,  came  to  a  second  finding  that  the  plaintiff 
had  not  bought  the  beer  in  reliance  on  the  skill  or  judgment 
of  the  defendant.  The  suggestion  was  that  the  plaintiff  went 
to  the  defendant's  beerhouse,  wrhich  was  kept  for  the  purpose 
of  the  sale  of  this  particular  article — namely,  Holden's  beer — 
and  asked  the  defendant  to  supply  him  with  Holden's  beer ; 
and  the  reason  of  the  jury  for  coming  to  the  conclusion  that 
the  plaintiff  did  not  rely  on  the  skill  or  judgment  of  the 
publican  was  because  he  was  asking  for  beer  of  a  specific 
description — that  is,  Holden's  beer.  In  those  circumstances, 
in  this  particular  case,  the  sale,  although  a  sale  of  beer  in 
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a  beerhouse,  was,  in  my  judgment,  a  sale  of  beer  by  descrip- 
tion. If  it  was  a  sale  of  beer  by  description,  there  was  an  im- 
plied condition  that  the  beer  should  be  of  merchantable  quality. 
Holden's  beer  was  not  of  merchantable  quality,  by  reason  of  the 
arsenic  in  it.  Therefore,  although  the  plaintiff  failed  on  a 
warranty  based  on  sub-section  1,  he  is,  I  think,  in  the  circum- 
stances, entitled  to  say  that  this  particular  beer  is  beer  bought 
by  description  from  a  seller  who  dealt  in  goods  of  that  descrip- 
tion within  the  meaning  of  sub-section  2.  The  words  of  that 
sub-section  are  not,  indeed,  very  apt  to  use  as  to  a  sale  of  beer, 
but,  nevertheless,  it  seems  to  me  that  they  apply  to  this  case. 

I  have  one  further  observation  to  make.  It  was  suggested 
in  the  course  of  the  argument  that  the  effect  of  section  14  is 
to  alter  the  law  from  what  it  was  before  the  Act  with  respect 
to  latent  defects  in  articles  sold.  I  do  not  accept  that  proposi- 
tion. If  the  two  sub-sections  be  examined,  it  will,  I  think,  be 
found  that  the  alterations  of  the  earlier  law  are  infinitesimal. 

For  the  reasons  I  have  given,  I  think  that  the  judgment  of 
Mr.  Justice  Wills  should  be  supported,  and  the  appeal  dismissed. 

Stirling  and  Mathew,  L.JJ.,  agreed. 

Appeal  dismissed. 


Sect.  1 8.  Note.— The  rules  as  to  passing  of  property  in 
goods  as  stated  in  section  only  apply  "  unless  contrary 
appears" 

Rule  4.  —  Goods  "  on  approval"  When  does  property 
pass  ? 

KIRKHAM  v.  ATTENBOROUGH.    (1897) 

[(1897)  13  Q.  B.  201 ;  66  L.  J.  Q.  B.  149  ;  75  L.  T.  543 ; 

45  W.  E.  213.] 

Appeal  from  the  judgment  of  Grantham,  J.,  at  the  trial  of 
the  action  without  a  jury. 


604  CASES    ON   THE  LAW  OF  CONTRACTS. 

The  action  was  for  detinue  of  two  articles  of  jewellery 
pledged  by  one  Winter  with  the  defendant,  a  pawnbroker. 

The  plaintiff,  a  manufacturing  jeweller,  who  had  been  in  the 
habit  of  allowing  Winter,  who  was  a  retail  jeweller,  to  have 
articles  of  jewellery  "  on  sale  or  return,"  delivered  to  Winter 
the  goods,  the  subject  of  the  action,  in  the  usual  course, 
accompanied  by  a  contract  note  specifying  the  articles  delivered 
and  the  prices,  and  headed  "  On  sale  or  return." 

Winter  pledged  the  goods  with  the  defendant,  who  in  good 
faith  took  them  and  made  advances  to  Winter  upon  them. 

Winter  having  died  without  paying  for  the  goods,  the 
plaintiff  brought  the  action  against  the  defendant  for  their 
return. 

Grantham,  J.,  gave  judgment  for  the  plaintiff. 

The  defendant  appealed. 

Lord  ESHER,  M.E. :  The  Act  (section  18,  rule  4)  says  :  "  When 
goods  are  delivered  to  the  buyer  '  on  sale  or  return '  "  (that  is, 
upon  those  terms  simply,  without  any  further  terms),  "the 
property  therein  passes  to  the  buyer  when  he  signifies  his  ap- 
proval or  acceptance  to  the  seller,  or  does  any  other  act  adopt- 
ing the  transaction."  The  latter  words  are  not  happily  chosen. 
"  The  transaction  "  cannot  mean  the  delivery  of  the  goods  to 
the  buyer  on  sale  or  return — that  he  adopted  when  he  received 
the  goods  upon  those  terms.  The  meaning  must  be — adopting 
the  transaction  in  such  a  way  as  to  make  him  the  purchaser. 
There  must  be  some  act  by  the  person  to  whom  the  goods  have 
been  delivered  which  he  would  only  have  a  right  to  do  if  he 
were  the  purchaser  and  the  property  had  passed  to  him.  It 
was  argued  that  it  would  be  sufficient  if  the  person  to  whom 
the  goods  had  been  delivered  did  some  act  inconsistent  with 
the  right  to  return  the  goods.  I  think  this  is  too  large.  I 
think  the  words  mean  some  act  which  he  would  have  no  right 
to  do  unless  he  treats  himself  as  the  purchaser.  Where  the 
transaction  has  been  so  adopted,  if  no  terms  have  been 
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mentioned  as  to  payment,  payment  is  to  be  made  within  a 
reasonable  time,  and  therefore  the  sale  is  a  sale  on  credit.  In 
the  present  case,  Winter  pawned  the  goods,  and  could  not  get 
them  back  from  the  pawnbroker  without  paying  the  money 
advanced  on  them.  He  had  no  right  to  do  that  unless  he 
treated  himself  as  the  purchaser.  By  doing  that  act  he  must 
be  taken  to  have  concluded  himself  to  be  the  purchaser. 
Therefore,  the  property  passed  to  him,  and  the  seller  could 
only  sue  him  for  the  price.  For  these  reasons  I  am  of  opinion 
that  the  judgment  of  the  Judge  below  cannot  be  supported, 
and  the  appeal  must  be  allowed. 
Lopes  and  Rigby,  L.J.J.,  agreed. 

Appeal  allowed. 


WEINER  v.  GILL;  WEINER  v.  SMITH.    (1905) 

[(1905)  2  K.  B.  172 ;  74  L.  J.  K.  B.  845;  92  L.  T.  843 ; 
21  T.  L.  E.  475.] 

Trial  of  action  before  Bray,  J.,  without  a  jury. 

The  action  was  one  of  detinue  to  recover  possession  of  four 
articles  of  jewellery — one  a  diamond  necklace  of  the  value  of 
±170,  from  the  executors  of  a  pawnbroker  named  Gill ;  and 
the  other  three,  a  diamond  brooch,  a  diamond  circular  pendant, 
and  a  pair  of  earrings,  of  the  aggregate  value  of  £205,  from 
the  executors  of  another  pawnbroker  named  Robinson. 

The  defendants  resisted  the  claim  on  the  ground  that  the 
goods  had  been  validly  pledged  to  them  by  one  Longman. 

The  following  statement  of  the  facts  is  taken  from  the 
written  judgment  of  Bray,  J. 

The  plaintiff  was  a  manufacturing  jeweller  and  diamond 
merchant,  and  was  originally  the  owner  of  all  four  articles. 
In  the  months  of  August  and  September,  1904,  he  handed 
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these  articles  to  one  Huhn  on  the  terms  of  a  special  appro- 
bation note  which  had  this  printed  heading  :  "  On  approbation. 
On  sale  for  cash  only  or  return.  From  Samuel  Werner, 
Diamond  Mounter  and  Manufacturing  Jeweller.  Goods  had 
on  approbation  or  on  sale  or  return  remain  the  property  of 
Samuel  Weiner  until  such  goods  are  settled  for  or  charged. 
The  consignees  are  responsible  for  these  goods  until  they  are 
returned  to  my  possession." 

In  each  case,  within  a  short  time  of  receiving  the  goods 
from  the  plaintiff,  Huhn  handed  them  to  Longman.  In  each 
case  Longman  represented  to  Huhn  that  he  had  a  particular 
customer  who  wanted  to  buy  the  particular  article,  and  the 
article  was  handed  to  him  by  Huhn  that  he  might  offer  it  to 
this  particular  customer.  He  was  to  pay  immediate  cash  or 
return  the  article  in  a  day  or  two.  In  fact,  in  no  ease  had 
Longman  any  customer,  nor  had  he  any  previous  communica- 
tion with  any  customer.  He  had  pledged  other  articles  with 
the  defendants  which  he  desired  to  redeem,  and  in  each  case 
he  obtained  the  goods  from  Huhn  that  he  might  pledge  them 
with  the  defendants  in  substitution  for  articles  which  he 
desired  to  withdraw.  He  never  showed  or  offered  the  articles 
to  any  customer,  and  never  intended  to  do  so,  and  in  each 
case  he  pledged  the  goods  with  the  defendants  either  on  the 
same  day  or  within  a  day  or  two  of  the  day  when  he  received 
them  from  Huhn,  and  he  intended  to  misappropriate  them  at 
the  time  when  he  obtained  them  from  Huhn.  When  Huhn 
called  upon  Longman  to  return  the  goods,  Longman  told  him 
that  his  customer  was  still  considering  whether  he  would  buy. 
Eventually  Huhn  prosecuted  Longman  for  larceny.  He  wa& 
committed  for  trial,  and  the  jury  acquitted  him. 

The  following  are  the  facts  with  reference  to  the  pledging. 
The  goods  were  taken  in  by  the  respective  nmnagers  of  the 
two  defendants  from  Longman.  No  question  whatever  was 
asked  by  either  of  them  as  to  Longman's  title  to  the  goods, 
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and  Longman  made  no  representation  at  all  as  to  his  title. 
In  the  case  of  both  defendants  Longman  had  pledged  jewellery 
with  them  before,  and  gave  them  goods  in  substitution  for 
jewellery  which  they  already  had  in  pledge.  In  neither  case 
did  the  pawnbrokers  abstain  from  asking  questions  because 
they  believed  or  suspected  that  anything  was  wrong.  They 
both  bond  fide  thought  Longman  had  the  right  to  pledge  the 
goods,  and  they  were  content  to  run  the  risk  without  making 
any  special  inquiries  or  asking  for  any  proof  of  title  ;  but  it 
was  a  careless  and,  as  one  of  them  said,  an  unusual  mode  of 
doing  business. 

BEAY,  J. :  The  question  whether  the  property  passed  must 
depend  in  the  first  instance  on  the  contract  between  the 
plaintiff  and  Huhn.  I  have  found  that  the  printed  note  con- 
tained the  terms  of  the  contract.  Are  these  the  statutory 
"  sale  or  return "  terms  ?  By  statutory  I  mean  the  terms. 
stated  in  rule  4  of  section  18  of  the  Sale  of  Goods  Act,  1889. 
In  my  opinion,  they  are  not.  Under  the  statutory  terms  an 
option  is  given  by  the  seller  to  the  intending  purchaser  to  buy 
the  goods  on  credit.  He  can  elect  to  buy  or,  as  the  statute 
says,  can  adopt  the  transaction  in  three  ways — first,  by 
signifying  his  approval  or  acceptance  to  the  seller  or  by 
paying  the  price  ;  secondly,  by  doing  some  act  indicating  that 
he  elects  to  be  purchaser  or  inconsistent  with  his  being  other 
than  the  purchaser ;  and  thirdly,  by  retaining  the  goods 
beyond  the  stipulated  time,  or,  if  no  time  is  stipulated,  beyond 
a  reasonable  time.  This  is  pointed  out  by  Lord  Justice  Lopes 
in  Kirkham  v.  Attenborough  ([1897],  1  Q.  B.  201). 

Under  the  terms  of  the  note  in  question  Huhn  could,  in  my 
opinion,  only  exercise  the  option  of  buying  by  bringing  cash 
to  the  plaintiff.  The  note  says,  "  On  sale  for  cash  only,"  and 
the  subsequent  words  make  this  quite  clear,  for  the  goods  are 
to  remain  the  property  of  the  plaintiff  until  they  are  settled 
for  or  charged.  The  words  "  or  charged  "  apply  to  a  case 
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where  the  plaintiff  has  by  some  subsequent  act  expressed  his 
willingness  to  give  credit,  as  by  debiting  the  purchaser.  He 
is  not  bound  to  give  credit,  but  if  he  does  the  property 
passes.  In  my  opinion  it  was  the  clear  intention  of  the 
parties  not  to  contract  on  the  ordinary  or  statutory  "  sale  or 
return  "  terms,  and  that  no  right  should  be  given  to  Huhn  to 
buy  except  for  cash. 

[His  Lordship  then  dealt  with  the  contention  of  the  defen- 
dant that  the  plaintiff  was  estopped  by  his  conduct  from 
denying  that  the  property  passed  to  Huhn,  deciding  that  there 
was  no  estoppel,  and  gave  judgment  for  the  plaintiff.] 

Judgment  accordingly. 


Sect.  25  and  Factors  Act,  1889,  sects.  8,  g,  "agreed  to  buy." 
Hire-Purchase  Agreements.  Distinguish  (a)  contracts  to 
buy  and  pay  by  instalments ;  (b)  contracts  to  hire,  hirer 
having  an  option  to  return  goods,  with  a  provision  that 
on  payment  of  a  certain  number  of  instalments  the 
article  shall  belong  absolutely  to  hirer. 

HELBY  v.  MATTHEWS.    (1895) 

[(1895)  A.  C.  471 ;  64  L.  J.  Q.  B.  465  ;  60  J.  P.  20 ;  72  L.  T.  841 ; 
64  L.  J.  Q.  B.  465.] 

The  facts  of  the  case  (taken  from  judgment  of  Lord 
Herschell)  were  as  follows :  The  appellant  was  the  owner  of 
a  piano,  of  which  he  had  given  possession  to  one  Brewster 
under  an  agreement  in  writing  of  the  23rd  of  December,  1892. 
By  that  agreement  Brewster  (called  therein  the  hirer)  agreed 
to  pay  the  owner  on  the  23rd  of  December,  1892,  a  rent  or 
hire  instalment  of  10s.  6^.,  and  10s.  Qd.  on  the  23rd  of  each 
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succeeding  month ;  to  keep  the  said  instrument  in  the  hirer's 
own  custody,  at  the  address  named  in  the  agreement,  and  not 
to  remove  the  same  without  the  owner's  previous  consent  in 
writing.  He  further  agreed  that  if  the  hiring  should  be 
terminated  by  him  under  a  subsequent  clause  of  the  agree- 
ment, and  the  instrument  returned  to  the  owner,  the  hirer 
should  remain  liable  to  the  owner  for  arrears  of  hire  up  to 
the  date  of  the  return,  and  should  not  be  entitled  to  any 
allowance,  credit,  return,  or  set-off  for  payments  previously 
made.  The  owner,  on  the  other  hand,  agreed  that  the  hirer 
might  terminate  the  hiring  by  delivering  up  the  said  instru- 
ment to  the  owner.  And,  further,  that  if  the  hirer  should 
punctually  pay  the  full  sum  of  eighteen  guineas  by  10s.  6d.  at 
the  date  of  signing,  and  by  thirty-six  monthly  instalments 
of  10s.  6d.  in  advance  as  aforesaid,  the  instrument  should 
become  the  sole  and  absolute  property  of  the  hirer.  It  was 
also  agreed  that  unless  and  until  the  full  sum  of  eighteen 
guineas  were  paid  the  instrument  should  be  and  continue  the 
sole  property  of  the  owner. 

On  the  22nd  of  April,  1893,  Brewster,  improperly  and 
without  the  consent  of  the  appellant,  pledged  the  piano  with 
the  respondents,  who  are  pawnbrokers,  as  security  for  an 
advance.  The  appellant,  upon  discovering  this,  demanded  the 
piano  from  the  respondents,  and,  on  their  refusing  to  deliver 
it,  brought  an  action  of  trover. 

Lord  HERSCHELL,  L.C. :  I  cannot,  with  all  respect,  concur 
in  the  view  of  the  Court  of  Appeal,  that  upon  the  true  con- 
struction of  the  agreement  Brewster  had  "  agreed  to  buy  "  the 
piano.  An  agreement  to  buy  imports  a  legal  obligation  to 
buy.  If  there  was  no  such  legal  obligation,  there  cannot,  in 
my  opinion,  properly  be  said  to  have  been  an  agreement 
to  buy.  Where  is  any  such  legal  obligation  to  be  found? 
Brewster  might  buy  or  not  just  as  he  pleased.  He  did  not 
agree  to  make  thirty-six  or  any  number  of  monthly  payments. 

L.C.  2  R 
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All  that  he  undertook  was  to  make  the  monthly  payment  of 
10s.  6d.  so  long  as  he  kept  the  piano.  He  had  an  option,  no 
doubt,  to  buy  it  by  continuing  the  stipulated  pajonents  for  a 
sufficient  length  of  time.  If  he  had  exercised  that  option  he 
would  have  become  the  purchaser.  I  cannot  see,  under  these 
circumstances,  how  he  can  be  said  either  to  have  bought  or 
agreed  to  buy  the  piano.  The  terms  of  the  contract  did  not 
upon  its  execution  bind  him  to  buy,  but  left  him  free  to  do 
so  or  not  as  he  pleased,  and  nothing  happened  after  the 
contract  was  made  to  impose  that  obligation. 

I  think  it  very  likely  that  both  parties  thought  it  would 
probably  end  in  a  purchase,  but  this  is  far  from  showing  that 
it  was  an  agreement  to  buy.  The  monthly  payments  were  no 
doubt  somewhat  higher  than  they  would  have  been  if  the 
agreement  had  contained  no  such  provision.  One  can  well 
conceive  cases,  however,  in  which  a  person  who  had  not  made 
up  his  mind  to  continue  the  payments  for  three  years  would 
nevertheless  enter  into  such  an  agreement.  It  might  be  worth 
his  while  to  make  somewhat  larger  monthly  payments  for  the 
use  of  the  piano  in  order  that  he  might  enjoy  that  option  if 
he  chose  to  exercise  it.  In  such  a  case,  how  could  it  be  said 
that  he  had  agreed  to  buy  when  he  had  not  only  come  under 
no  obligation  to  buy,  but  had  not  even  made  up  his  mind  to 
do  so  ?  The  agreement  is,  in  its  terms,  just  as  applicable  to 
such  a  case  as  to  one  where  the  hirer  had  resolved  to  continue 
the  payments  for  the  three  years,  and  it  must  be  construed 
upon  a  consideration  of  the  obligations  which  its  terms  create, 
and  not  upon  a  mere  speculation  as  to  what  was  contemplated, 
or  what  would  probably  be  done  under  it. 

It  was  said  in  the  Court  of  Appeal  that  there  was  an  agree- 
ment by  the  appellant  to  sell,  and  that  an  agreement  to  sell 
connotes  an  agreement  to  buy..  This  is  undoubtedly  true  if 
the  words  "  agreement  to  sell "  be  used  in  their  strict  legal 
sense;  but  when  a  person  has,  for  valuable  consideration, 
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bound  himself  to  sell  to  another  on  certain  terms,  if  the  other 
chooses  to  avail  himself  of  the  binding  offer,  he  may,  in  popular 
language,  be  said  to  have  agreed  to  sell,  though  an  agreement 
to  sell  in  this  sense,  which  is  in  truth  merely  an  offer  which 
cannot  be  withdrawn,  certainly  does  not  connote  an  agreement 
to  buy ;  and  it  is  only  in  this  sense  that  there  can  be  said  to 
have  been  an  agreement  to  sell  in  the  present  case. 

It  was  argued  for  the  respondents  that  the  case  came  within 
the  mischief  intended  to  be  provided  against  by  section  9  of  the 
Factors  Act,  1889,  and  that  the  enactment  ought,  therefore,  to 
be  so  construed  as  to  cover  it.  I  can  see  no  reason  for  thus 
straining  the  language  of  the  enactment.  A  person  who  is  in 
possession  of  a  piano  under  such  an  agreement  as  that  which 
existed  in  the  present  case  is  no  more  its  apparent  owner  than 
if  he  had  merely  hired  it,  and  in  the  latter  case  any  one  taking- 
it  as  security  would  have  no  claim  to  hold  it  as  against  the 
owner. 

Reliance  was  placed  on  the  decision  in  Lee  v.  Butler  ([1893] 
2  Q.  B.  318),  and  it  was  said  that  the  present  case  was  not, 
in  principle,  distinguishable  from  it.  There  seems  to  me  to 
be  the  broadest  distinction  between  the  two  cases.  There  was 
there  an  agreement  to  buy.  The  purchase-money  was  to  be 
paid  in  two  instalments ;  but  as  soon  as  the  agreement  was 
entered  into  there  was  an  absolute  obligation  to  pay  both  of 
them,  which  might  have  been  enforced  by  action.  The  person 
who  obtained  the  goods  could  not  insist  upon  returning  them 
and  so  absolve  himself  from  any  obligation  to  make  further 
payment.  Unless  there  were  a  breach  of  contract  by  the  party 
who  engaged  to  make  the  payments,  the  transaction  necessarily 
resulted  in  a  sale.  That  there  was  in  that  case  an  agreement 
to  buy  appears  to  me,  as  it  did  to  the  Court  of  Appeal,  to  be 
beyond  question. 

Lord  WATSON  [after  referring  to  the  terms  of  the  agreement 
continued] :  These  stipulations,  in  my  opinion,  constitute 
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neither  more  nor  less  than  a  contract  of  hiring,  terminable  at 
the  will  of  the  hirer,  coupled  with  this  condition  in  his  favour, 
that,  if  he  shall  select  to  retain  it  until  he  has  made  thirty-six 
monthly  payments  as  they  fall  due,  the  piano  is  then  to 
become  his  property.  The  only  obligation  which  is  laid  upon 
him  is  to  pay  the  stipulated  monthly  hire  so  long  as  he 
chooses  to  keep  the  piano.  In  other  words,  he  is  at  liberty  to 
determine  the  contract  in  the  usual  way,  by  returning  the 
thing  hired  to  its  owner.  He  is  under  no  obligation  to 
purchase  the  thing,  or  to  pay  a  price  for  it.  There  is  no 
purchase,  and  no  agreement  for  purchase,  until  the  hirer 
actually  exercises  the  option  given  him.  The  respondents' 
counsel  endeavoured  to  assimilate  this  case  to  Lee  v.  Butler, 
but  in  reality  the  two  cases  differ  essentially.  In  Lee  v.  Butler 
the  so-called  hirer  was  bound  absolutely  to  make  payment  of 
£1  on  the  6th  of  May,  and  of  £96  4s.  on  the  1st  of  August, 
1892,  these  sums  being  described  as  "  rent  for  the  hire  or  use  " 
of  certain  furniture  which  was  the  subject-matter  of  the 
agreement,  it  being  declared  that  upon  due  payment  of  these 
rents,  amounting  to  £97  4s.,  the  furniture  was  to  be  the  sole 
and  absolute  property  of  the  hirer.  It  appears  to  me  to  have 
been  rightly  held  that  Mrs.  Lloyd,  the  hirer,  had  truly  agreed 
to  purchase  the  furniture,  and  could  therefore  give  a  good  title 
to  a  bonafide  purchaser.  Her  legal  obligation  to  pay  the  price 
attached  as  soon  as  the  agreement  was  executed. 

Lords  Macnaghten,  Morris,  and  Shand  were  of  a  similar 
opinion. 

Appeal  allowed. 
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Note  the  effect  of  sect.  19  on  the  seller's  rights  of  lien 
and  of  stoppage  in  transitu. 

CAHN  r.  POCKETTS  BRISTOL  CHANNEL 

STEAM  PACKET  CO.    (1899) 

[(1899)  1  Q.  B.  643 ;  68  L.  J.  Q.  B.  515 ;  80  L.  T.  269 ; 

47  W.  B.  422.] 

The  facts  sufficiently  appear  from  the  judgment. 

A.  L.  SMITH,  L.J. :  The  question  raised  in  this  case  is 
whether,  when  a  seller  of  goods  sends  to  his  buyer  under 
cover  of  a  letter  a  bill  of  lading  accompanied  by  a  draft  to  be 
accepted  by  the  buyer  for  the  price  of  the  goods  contained  in 
the  bill  of  lading,  the  buyer  can  keep  the  bill  of  lading  and 
refuse  to  accept  the  draft,  and  yet  give  a  good  title  to  the 
goods  covered  by  the  bill  of  lading  to  a  sub-purchaser  from 
him  who  takes  in  good  faith  and  without  notice  of  the  want  of 
authority  of  the  buyer  to  deal  with  the  bill  of  lading  and  the 
goods  represented  thereby.  If  the  question  be  answered  in  the 
affirmative,  a  further  question  as  to  stoppage  in  transitu  will 
arise,  which  I  will  deal  with  hereafter. 

Upon  July  12,  1897,  Steinmann  &  Co.,  of  Liverpool,  con- 
tracted to  sell  to  Pintscher,  of  Altona,  ten  tons  of  copper  to 
be  delivered  c.i.f.  at  Rotterdam,  payment  to  be  made  by 
Pintscher's  acceptance  at  thirty  days  from  date  of  bill  of 
lading.  On  August  27,  1897,  the  plaintiffs  Cahn  and  Mayer 
purchased  of  Pintscher  ten  tons  of  copper.  Upon  August  30, 
1897,  Steinmann  &  Co.,  in  fulfilment  of  their  contract  with 
Pintscher,  forwarded  to  him  a  bill  of  lading  indorsed  in  blank 
for  ten  tons  of  copper,  accompanied  by  a  draft  for  his 
acceptance  in  the  following  letter :  "  Liverpool,  August  30, 
1897.  Mr.  M.  D.  Pintscher,  Altona.  Dear  Sir,— We  beg  to 
confirm  our  respects  of  the  26th  inst.,  and  have  the  pleasure 
of  handing  you  herewith  bill  of  lading  for  ten  tons  R.T.C. 
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ingots,  shipped  per  ss.  Collier  to  Rotterdam.  We  further  hand 
you  our  invoice  for  these  goods  amounting  to  M.10,624  30,  and 
our  draft  for  the  same  amount,  which  be  good  enough  to 
provide  with  your  acceptance  and  return  to  us  as  soon  as 
possible. — Yours  truly,  R.  Steinmann  &  Co."  The  draft  con- 
tained in  this  letter  was  by  mistake  drawn  for  £W  in  excess 
of  the  contract  price  of  the  copper,  but  no  point  is  made  as  to 
this.  This  letter  with  its  inclosures  reached  Pintscher  upon 
September  1, 1897,  and  he  thereupon  retained  the  bill  of  lading 
and  handed  it  to  his  banker  to  hand  to  the  plaintiffs,  and 
when  they  paid  against  the  bill  of  lading  the  banker  was  to 
credit  the  proceeds  to  Pintscher 's  account,  which  was  then  in 
debit.  Pintscher  never  accepted  the  draft.  The  banker  on 
September  2,  1897,  accordingly  handed  the  bill  of  lading 
indorsed  by  Pintscher  to  the  plaintiffs,  in  fulfilment  of  their 
contract  with  Pintscher,  and  against  this  bill  of  lading  the 
plaintiffs  paid  cash  to  the  banker,  taking  it  in  good  faith  and 
without  notice  that  Pintscher  had  no  authority  from  Stein- 
mann &  Co.  to  deal  with  the  bill  of  lading  as  he  was  doing. 
The  banker  credited  the  amount  received  from  the  plaintiffs 
to  Pintscher's  overdrawn  account.  Before  the  goods  arrived 
at  Rotterdam,  Steinmann  &  Co.  being  unpaid  for  their  copper, 
and  Pintscher  having  become  insolvent,  Steinmann  &  Co. 
stopped  the  copper  in  transitu.  In  these  circumstances,  are 
the  plaintiffs  entitled  to  the  copper  as  against  Steinmann  &  Co., 
the  unpaid  vendors  ?  This  depends  upon  the  Sale  of  Goods 
Act,  1893,  coupled  with  the  Factors  Act,  1889,  which  clearly 
must  be  read  together,  for  without  these  Acts  there  can  be  no 
doubt  that  the  plaintiffs  took  no  title  to  the  goods,  and  the 
learned  Judge  has  held  that  they  did  not,  and  the  plaintiffs 
appeal. 

By  section  25,  sub-section  2  of  the  Sale  of  Goods  Act,  1893, 
it  is  enacted  [his  Lordship  read  the  section,  and  continued]  : 
By  sub-section  3  of  this  section  the  term  "  mercantile  agent " 
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has  the  same  meaning  as  in  the  Factoi'3  Acts.  It  will  be 
noticed  that  the  important  words  of  this  section  are  "  obtains, 
with  the  consent  of  the  seller,  possession  of  the  goods  or  the 
documents  of  title  to  the  goods."  I  now  turn  to  section  2  of 
the  Factors  Act,  1889,  to  see  what  are  the  powers  of  a 
"  mercantile  agent."  [His  Lordship  read  the  section  and  also 
section  1.] 

So  it  will  be  seen  that  in  this  case  the  first  question  comes 
to  this :  Did  Pintscher  obtain  the  actual  custody  of  the  bill  of 
lading  with  the  consent  of  Steinmann  &  Co.  ?  For,  if  so,  the 
plaintiffs  can  make  title  to  the  bill  of  lading  and  the  goods 
under  the  above-mentioned  Acts.  That  the  bill  of  lading  was 
in  the  actual  custody  of  Pintscher  is  clear,  though  I  agree  that 
this  does  not  suffice,  for  the  statute  enacts  that  the  actual 
custody  of  the  document  of  title  must  be  obtained  by  the 
mercantile  agent  or  buyer  with  the  consent  of  the  seller.  Now 
the  bill  of  lading  was  not  obtained  by  Pintscher  from  Stein- 
mann &  Co.  by  any  trick  or  device,  in  which  case  it  could  not, 
I  think,  be  said  that  Pintscher  had  obtained  the  actual  custody 
of  it  with  Steinmann  &  Co.'s  consent ;  but,  on  the  contrary, 
the  bill  of  lading,  accompanied  by  the  draft,  was  voluntarily 
sent  by  Steinmann  &  Co.  to  Pintscher,  and  it  was  by  this 
voluntary  act  of  Steinmann  &  Co.  and  by  this  alone  that  the 
bill  of  lading  was  obtained  by  Pintscher  from  them,  and  thus 
got  into  his  "  actual  custody,"  which  are  the  words  of  the  Act. 
Why,  then,  was  not  the  bill  of  lading  obtained  by  Pintscher 
and  in  his  actual  custody  with  Steinmann  &  Co.'s  consent  ? 
The  limitation  of  Pintscher 's  authority  to  deal  with  the  bill 
of  lading  after  he  got  it  into  his  custody,  before  he  accepted 
the  draft,  is  not  to  the  point,  which,  as  before  stated,  is :  Did 
Pintscher  obtain  the  actual  custody  of  it  with  the  consent  of 
Steinmann  &  Co.?  In  my  judgment  the  words  of  the  Act 
mean  actual  physical  custody.  After  consideration,  the  only 
answer  I  can  give  to  this  question  is  that  the  bill  of  lading  was 
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obtained  by  Pintscher  from  Steinmann  &  Co.  and  was  in  his 
actual  custody  with  Steinmann  &  Co.'s  consent. 

It  is,  however,  argued  that  what  Lord  Westbury  and 
Lord  Cairns  said  in  Shepherd  v.  Harrison  (L.  E.  5  H.  L. 
116)  shows  that  I  am  wrong,  but  I  do  not  think  so. 
What  those  noble  and  learned  Lords  were  dealing  with  was 
the  passing  of  property  in  goods  contained  in  a  bill  of  lading 
to  a  purchaser,  he  not  accepting  the  draft  accompanying  the 
bill  of  lading.  We  have  nothing  to  do  in  this  case  with  the 
passing  of  property  to  Pintscher.  That  no  property  passed  to 
Pintscher  in  the  copper  cannot  be  doubted,  but  this  is  not  the 
question.  Loud  Westbury  said  that,  though  it  was  not  in 
writing,  the  meaning  of  the  transaction  was,  "  Remember  you 
are  not  to  possess  yourselves  of  the  bill  of  lading  until  you 
have  accepted  the  bill  of  exchange."  It  seems  to  me  that  the 
noble  and  learned  Lords  clearly  state  that,  before  the  draft 
is  accepted,  the  buyer  is  not  to  use  the  bill  of  lading,  and,  if 
he  does  so,  it  is  a  clear  breach  of  his  duty  to  his  seller,  and  in 
such  circumstances  no  property  passes  to  the  buyer.  But  this 
does  not  cover  the  present  question,  which  is,  Did  Pintscher 
obtain  the  actual  custody  of  the  bill  of  lading — that  is,  of  the 
thing  itself — with  Steinmann  &  Co.'s  consent  ?  The  noble  and 
learned  Lords  were  not  dealing  with  the  effect  of  the  Factors 
Acts,  which  was  not  before  them,  and  with  which  they  had 
nothing  to  do.  I  agree  that  it  was  Steinmann  &  Co.'s  inten- 
tion that  Pintscher  was  not  to  use  the  bill  of  lading  unless  and 
until  he  accepted  the  draft ;  but  the  bill  of  lading  was  none  the 
less  in  Pintscher's  actual  custody  with  their  consent  before  he 
had  accepted  the  draft.  The  Legislature,  when  it  passed  the 
Sale  of  Goods  Act,  1893,  by  section  19,  sub-section  3,  enacted 
what  had  been  held  by  the  House  of  Lords  in  Shepherd  v. 
Harrison,  and  nothing  more,  the  Act  being  an  Act  to  codify 
the  law. 

I  now  come  to  the  second  question,  raised  in  this  Court  for 
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the  first  time — for  it  was  not  made  in  the  Court  below — that, 
supposing  the  plaintiffs  had  a  good  title  to  the  bill  of  lading 
by  virtue  of  the  protection  afforded  to  them  by  the  conjoint 
operation  of  the  Sale  of  Goods  Act,  1893,  and  the  Factors  Act, 
1889,  Steinmann  &  Co.  could  nevertheless  stop,  as  they  did, 
the  goods  in  transit u,  and  thus  defeat  the  plaintiffs'  statutory 
title  to  the  goods  comprised  in  the  bill  of  lading.  [His  Lord- 
ship then  referred  to  sections  2  (sub-section  1)  and  10  of  the 
Factors  Act,  and  continued]  :  In  my  judgment,  the  provisions 
of  section  2,  sub-section  1,  and  section  10  of  the  Factors  Act, 
1889,  which  it  is  conceded  must  be  read  as  part  of  the  Act  of 
1893,  expressly  provide  that,  in  circumstances  such  as  exist  in 
the  present  case,  the  right  to  stoppage  in  transitu  is  defeated. 
See  also,  as  to  this,  the  proviso  to  section  47  of  the  Act  of 
1893,  of  which  section  the  first  part  leaves  the  right  of  stoppage 
in  transitn  precisely  where  it  was  before  upon  the  mere  sale  of 
goods,  when  no  transfer  of  the  bill  of  lading  by  indorsement 
takes  place,  and  the  proviso  re-enacts  section  10  of  the  Factors 
Act,  1889.  This  second  point,  therefore,  as  to  stoppage  in 
transitu,  also  fails  Steinmann  &  Co.  For  the  reasons  above 
I  think  that  the  appeal  must  be  allowed. 

COLLINS,  L.J. :  .  .  .  The  possession — that  is,  the  actual 
custody — was  obtained  once  for  all  when  the  bill  of  lading  was 
placed  in  Pintscher's  hand,  and  no  subsequent  changes  in  his 
intention  with  regard  to  the  draft  could  change  the  character  of 
this  completed  act.  It  would  in  my  opinion  defeat  the  purpose 
of  the  Act,  and  work  a  public  mischief,  if  a  vendor  who  had 
himself  placed  the  bill  of  lading  in  the  hands  of  his  purchaser 
were  entitled  as  against  a  bond  fide  sub-purchaser  from  the 
latter  to  enter  into  nice  questions  as  to  the  intention  with 
which  the  original  purchaser  took  the  document  of  title  into 
his  possession.  The  Legislature  has  deliberately  chosen  to 
alter  the  common  law  which  made  a  transfer  of  a  bill  of 
lading  ineffectual  if  the  person  transferring  was  not  himself 
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the  owner  of  the  goods.  It  has  step  by  step  enlarged  the 
class  of  persons  who,  having  possession,  may  give  a-  better 
title  than  they  have  themselves  got,  and  has  relaxed  the 
conditions  under  which  they  may  do  so ;  and  I  think  it  would 
be  a  backward  step  to  subject  the  title  of  the  purchaser  from 
such  persons  to  speculations  such  as  the  argument  for  the 
defendants  suggests. 

It  is,  however,  contended  by  the  respondents  that  section 
19,  sub-section  3  of  the  Sale  of  Goods  Act,  which  enacts  the 
law  as  laid  down  in  Shepherd  v.  Harrison  (L.  E.  5  H.  L.  116), 
concludes  the  case  in  their  favour,  and  the  learned  Judge 
below  seems  to  have  adopted  this  view.  With  the  greatest 
respect  for  his  opinion,  I  cannot  think  that  section  has  any 
bearing  on  the  point  now  under  discussion.  It  is  not 
addressed  to  the  original  obtaining  possession  of  the  bill  of 
lading  at  all.  It  is  addressed  to  the  duty  of  the  recipient 
after  he  has  got  it,  and  declares  that,  if  he  wrongfully 
retains  it,  the  property  in  the  goods  does  not  pass.  .  .  . 
When  Shepherd  v.  Harrison  itself  is  looked  at,  it  is  clear 
that  the  point  there  decided  was  quite  outside  the  question 
of  the  possession  as  distinguished  from  the  jus  disponcndi. 
The  whole  point  was  whether  the  true  owner  had  shown 
that  he  intended  to  reserve  to  himself  the  jus  disponendi 
in  the  goods  so  as  to  negative  the  inference  that  the  property 
in  them  had  passed  to  the  person  to  whom  a  bill  of  lading 
indorsed  in  blank  had  been  handed  by  the  owner's  agent 
together  with  a  bill  of  exchange  for  the  price  for  accept- 
ance. The  handing  over  the  bill  of  lading  under  such  con- 
ditions clearly  did  not  rebut  the  conclusive  evidence  from  the 
transaction  itself  that  the  seller  intended  to  preserve  his  jus 
disponendi  until  the  acceptance  of  the  bill  of  exchange,  and 
that  therefore  no  property  in  the  goods  passed  to  the  plaintiff 
by  the  delivery  of  the  bill  of  lading.  It  was  not  a  question 
what  title  the  buyer,  having  no  title  himself,  could  pass  to 
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a  bond  fide  purchaser,  but  whether  he  could  make  title  against 
the  seller  himself,  a  point  wholly  outside  the  special  legislation 
of  these  Acts,  which  are  based,  as  I  have  shown,  on  a  con- 
structive misleading  of  third  persons.  The  decision  and  the 
dicta  are  addressed  to  this  point  only. 

It  remains  only  to  deal  with  Mr.  Cohen's  argument  that, 
even  on  the  assumption  that  Pintscher  obtained  possession  of 
the  bill  of  lading  with  the  consent  of  Steinmann  &  Co.,  his 
transfer  of  it  to  Cahn  and  Mayer  did  not  suffice  to  defeat  the 
right  of  Steinmann  &  Co.  to  stop  in  transitu.  [His  Lordship 
then  referred  to  seotions  21  and  25,  and  sect.  2  of  the  Factors 
Act,  1889,  and  continued]  :  I  have  no  hesitation  in  holding 
that  a  transfer  of  the  bill  of  lading  is  a  disposition  of  the  goods 
within  the  meaning  of  those  words  in  this  section.  But  Mr. 
Cohen  then  fell  back  on  section  47  of  the  Sale  of  Goods  Act, 
and  said  that  that  section  now  defines  the  only  terms  under 
which  a  buyer  may  defeat  the  right  to  stop  in  transitu  by  a 
sub-sale,  and  that  this  case  does  not  fall  within  them.  But 
the  opening  words  of  this  section  would  be  sufficient  to  intro- 
duce the  Factors  Act  legislation  into  this  enactment  even  if  it 
had  not  been  otherwise  expressly  preserved.  They  are : 
"  '  subject  to  the  provisions  of  this  Act '  the  unpaid  seller's 
right  of  ...  stoppage  in  transitu  is  not  affected  by  any  sale, 
or  other  disposition  of  the  goods  which  the  buyer  may  have 
made,  unless  the  seller  has  assented  thereto."  It  then  provides 
that,  "  where  a  document  of  title  to  goods  has  been  lawfully 
transferred  to  any  person  as  buyer  or  owner  "  he  may  defeat 
the  right  to  stop  by  a  transfer  of  the  document  to  a  person 
who  takes  it  in  good  faith  and  for  valuable  consideration.  Mr. 
Cohen  contended  that  in  this  case  the  bill  of  lading  had  not 
been  "  lawfully  transferred  "  to  Pintscher  as  buyer,  inasmuch 
as  it  was  not  intended  that  the  property  should  pass.  But 
by  section  11  of  the  Factors  Act,  1889,  "  the  transfer  of  a 
document  may  be  by  indorsement,  or,  where  the  document  is 
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by  custom  or  by  its  express  terms  transferable  by  delivery,  or 
makes  the  goods  deliverable  to  the  bearer,  then  by  delivery." 
"  Delivery "  by  the  Sale  of  Goods  Act,  section  62,  means 
"  voluntary  transfer  of  possession  from  one  person  to  another." 
I  think  there  can  be  no  doubt  whatever  that  the  bill  of 
lading,  which  was  indorsed  in  blank,  was  in  this  case  lawfully 
transferred  to  Pintscher  as  buyer.  It  would  indeed  be  a 
strange  result  of  this  legislation  if  the  transfer  of  a  bill  of 
lading  by  a  buyer  to  a  sub-purchaser  under  the  statutory  con- 
ditions were  ineffectual  to  defeat  the  vendor's  rights  in  the 
case  where  such  transfers  are  most  likely  to  take  place — 
namely,  while  the  goods  are  still  in  transit. 

I  think  that  the  appellants  are  entitled  to  judgment. 

Homer,  L.J.,  agreed. 

Appeal  allowed. 


Factors  Act,  1889,  sects,  i  and  2. 

The  authority  given  hereby  to  a  mercantile  agent  is  not 
restricted  by  the  existence  in  any  particular  trade  of 
a  custom  that  the  agent  has  no  authority  to  pledge 
the  goods. 

OPPENHEIMER  v.  ATTENBOROUGH  &  SON. 

(1908) 

[(1908)  1  K.  B.  221 ;  77  L.  J.  K.  B.  209 ;  98  L.  T.  94 ; 
24  T.  L.  K.  115.] 

The  plaintiff,  a  diamond  merchant,  entrusted  S,  a  diamond 
broker,  with  diamonds  to  show  to  certain  persons  with  a  view 
to  sale.  S,  instead  of  so  showing  them,  pledged  them  with 
the  defendants,  a  firm  of  pawnbrokers,  who  took  them  in 
good  faith.  In  an  action  for  the  delivery  up  of  the  diamonds 
evidence  was  given  that  it  was  no  part  of  a  diamond  broker's 
business  to  pledge  diamonds,  and  that  by  the  custom  of  the 
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diamond  trade  (which  was  not  notorious  outside  the  trade) 
agents  had  no  authority  to  do  so. 

Lord  ALVEKSTONE,  C.J. :  In  this  case  nay  Brother  Channell 
has  decided  in  favour  of  the  defendants,  whom  he  has  held  to 
be  protected  by  the  Factors  Act,  1889.  It  has  been  strenuously 
contended  that  the  words  "  when  acting  in  the  ordinary  course 
of  business  of  a  mercantile  agent"  were  inserted  in  sub- 
section 1  of  section  2  with  the  intention  of  imposing  some 
limit  upon  the  generality  of  previous  legislation.  I  have 
carefully  considered  the  argument  of  Mr.  Hamilton,  who 
pointed  out  the  difference  between  the  expression  "  course 
of  his  business  "  which  is  used  in  sub-section  1  of  section  1 
and  the  expression  "  course  of  business  of  a  mercantile 
agent  "  in  sub-section  1  of  section  2,  and  I  think  that, 
unless  we  see  our  way  very  clearly,  we  ought  not  to  hold 
that  the  words  in  sub- section  1  of  section  2  were  meant  to 
deprive  the  pledgee  of  the  protection  given  by  former  Acts, 
solely  on  the  ground  that  the  mercantile  agent  has  acted  in 
a  way  contrary  to  the  custom  of  the  particular  trade,  and 
contrary  to  the  way  in  which  his  principal  in  the  particular 
case  intended  him  to  act.  .  .  .  One  other  point  was  raised.  It 
was  argued  that  the  evidence  showed  that  Schwabacher,  who 
had  a  fraudulent  mind  when  he  received  the  diamonds  from 
the  plaintiff,  obtained  the  diamonds  by  larceny  by  a  trick,  and 
therefore  was  not  in  possession  of  them  "  with  the  consent  of 
the  owner."  My  Brother  Channell  said  that  upon  the  facts 
he  did  not  think  that  larceny  by  a  trick  had  been  made  out. 
I  agree  with  Channell,  J.,  that  the  evidence  here  fell  far  short 
of  establishing  larceny  by  a  trick.  The  point  therefore  still 
remains  open  whether,  assuming  the  goods  to  have  been 
obtained  by  larceny  by  a  trick,  the  agent  can  be  said  to  be 
in  possession  of  them  with  the  consent  of  the  owner.  I  think 
that  the  judgment  of  Channell,  J.,  was  right,  and  that  the 
appeal  must  be  dismissed. 
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BUCKLEY,  L.J. :  The  question  whether  the  person  with  whom 
the  pledger  was  dealing  believed  him  to  be  an  agent,  or 
believed  him  to  be  the  owner  of  the  goods,  is  a  question  that 
is  not  material  for  the  purposes  of  the  Factors  Act.  The 
object  of  the  Act,  as  regards  sale  and  as  regards  pledges, 
was  that  a  person  who,  with  the  consent  of  the  owner,  is  in 
possession  of  goods  as  a  mercantile  agent  shall  have  the  same 
rights  of  dealing  with  them  as  if  he  were  himself  the  owner. 
That  was  the  purpose  of  the  Act ;  the  question  whether  or  not 
the  pledgee  believed  that  the  person  dealing  with  him  had  the 
character  of  a  mercantile  agent  is  not  relevant.  He  deals 
with  the  pledger  because  the  pledgor  has  possession  of  the 


It  is  admitted  that  if  the  plaintiff  had  expressly  forbidden 
Schwabacher  to  pledge  the  diamonds  the  pledgees  would  be 
protected,  because  one  of  the  very  purposes  of  the  Factors 
Act  is  to  enable  a  mercantile  agent  to  effect  a  valid  pledge  of 
goods  entrusted  to  him  with  an  innocent  pledgee.  But  it  is 
argued  that  a  custom  in  any  particular  trade  that  goods  cannot 
be  pledged  by  an  agent  has  some  higher  authority  than  an 
express  veto  by  the  principal  against  pledging.  For  the  present 
purpose  I  assume  that  the  defendants  did  not  know  of  this 
alleged  custom  in  the  diamond  trade,  and  that  in  the  matter 
of  this  pledge  they  acted  in  perfect  good  faith.  Supposing  a 
custom  so  notorious  that  everybody  must  be  taken  to  know 
it — a  pledge  by  the  agent  in  such  a  case  would  not  give  a 
good  title  because  the  pledgee  would  not  be  a  person  who, 
within  section  2,  sub-section  1,  "  has  not  at  the  time  of  the 
disposition  notice  that  the  person  making  the  disposition  has 
not  authority  to  make  the  same."  That  may  or  may  not 
cover  the  case  of  an  auctioneer;  I  do  not  say  whether  it 
does  or  not.  It  would,  however,  be  an  extraordinary  thing  if 
a  custom  not  generally  known  should  have  a  higher  effect 
than  an  express  veto  given  by  the  principal  to  his  agent. 
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There  is  a  difference  of  expression  between  section  1,  sub- 
section 1,  and  section  2,  sub-section  1.  In  the  one  case  the 
expression  used  is  "  customary  course  of  his  business,"  while 
in  the  other  it  is  "  the  ordinary  course  of  business  of  a 
mercantile  agent."  I  think  I  see  the  reason.  Section  1, 
sub-section  1  is  speaking  of  the  arrangement  made  between 
the  owner  of  the  goods  and  his  agent.  It  contemplates  that 
the  principal  has  given  possession  of  the  goods  to  the  agent  in 
the  customary  course  of  the  business  which  the  principal 
knows,  or  believes,  the  agent  carries  on  as  a  mercantile  agent. 
It  deals  with  the  circumstances  under  which  the  agent  gets 
his  authority ;  to  satisfy  the  definition  he  must  get  it  in  the 
customary  course  of  his  business  as  a  mercantile  agent. 
Section  2,  sub-section  1  deals  with  another  matter.  It  has 
to  do  with  the  stage  at  which  the  agent  is  going  to  deal  with 
the  goods  in  his  possession  with  reference  to  some  other 
person,  and  the  form  of  the  expression  is  here  altered  to 
"  when  acting  in  the  ordinary  course  of  business  of  a  mercan- 
tile agent."  The  plaintiffs  argument  involves  our  reading 
there  "  of  such  mercantile  agent,"  or  "  of  a  mercantile  agent 
in  such  a  trade  as  that  in  which  he  carries  on  business."  I 
do  not  think  that  is  the  meaning  of  the  expression.  I  think 
it  means,  "  acting  in  such  a  way  as  a  mercantile  agent  acting 
in  the  ordinary  course  of  business  of  a  mercantile  agent  would 
act,"  that  is  to  say,  within  business  hours,  at  a  proper  place 
of  business,  and  in  other  respects  in  the  ordinary  way  in  which 
a  mercantile  agent  would  act,  so  that  there  is  nothing  to  lead 
the  pledgee  to  suppose  that  anything  wrong  is  being  done,  or 
to  give  him  notice  that  the  disposition  is  one  which  the 
mercantile  agent  had  no  authority  to  make.  Dealing  with  it 
in  that  way,  it  seems  to  me  that  there  is  no  great  difficulty  in 
the  Act  of  Parliament.  That  being  so  it  seems  to  me  that 
the  judgment  in  the  Court  below  was  right  and  that  the 
appeal  should  be  dismissed. 
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KENNEDY,  L.J. :  I  am  of  the  same  opinion.  Upon  the 
question  of  the  exact  effect  of  the  words  in  section  2,  sub- 
section 1,  "  when  acting  in  the  ordinary  course  of  business  of 
a  mercantile  agent,"  I  do  not  feel  quite  sure,  and  I  reserve  to 
myself  the  right  of  considering  on  some  future  occasion  what 
they  mean.  But  I  feel  sure  of  this,  that  Channell,  J.,  was 
right  in  saying  that  these  words  ought  not  to  be  taken  to 
exclude  from  the  operation  of  the  Act  the  case  in  which  an 
agent  would  not,  according  to  the  custom  of  a  particular  trade, 
have  authority  as  agent  to  pledge  goods  which  are  the  subject 
of  that  trade,  because,  according  to  that  custom,  the  pledging 
of  such  goods  is  a  business  which  the  merchants  in  that  trade 
are  accustomed  to  do  for  themselves. 

With  regard  to  the  question  of  larceny  by  a  trick,  we  have 
had  to  consider  it  in  a  similar  case  in  the  Court  of  Appeal 
(Oppenheimer  v.  Frazer  and  Wyatt  (1907),  2  K.  B.  50),  where 
I  have  already  expressed  my  view.  It  is  unnecessary  to  decide 
whether  there  could  be  a  "  consent  of  the  owner  "  within  the 
meaning  of  this  sub-section  in  a  case  where  the  agent  has 
been  properly  and  legitimately  found  by  a  jury  to  have  got 
possession  of  the  goods  by  what  is  termed  larceny  by  a  trick. 
It  would  be,  in  my  view,  difficult  to  hold  that  the  Legislature 
intended  that  a  man  who  has  been  found  guilty  of  stealing 
.goods  can  be  considered  to  be  in  possession  of  them  with  the 
consent  of  the  owner.  But  in  the  present  case  I  think 
Channell,  J.,  was  right  in  thinking  on  the  facts  that  larceny 
by  a  trick  had  not  been  made  out.  In  my  opinion  the  appeal 
must  be  dismissed. 

Appeal  dismissed. 
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INSTALMENT  CONTEACTS. 

Whether  a  refusal  or  neglect  to  deliver  or  to  pay  for  one 
instalment  of  goods  entitles  the  other  party  to  treat  the 
contract  as  rescinded  depends  upon  the  circumstances 
and  the  conduct  of  the  parties. 

MERSEY  STEEL  AND  IRON  CO.,  LTD.  o.  NAYLOR. 

[Supra,  p.  415.] 


Damages. 

-See  HADLEY  e.  BAXENDALE  and  other  cases. 
[Supra,  p.  429.] 


L.C. 


CHAPTER  IV, 

CARRIAGE   OF   GOODS. 

Common  carrier.     Who  is  ? 

INGATE  AND  ANOTHER  v.  CHRISTIE. 
[3  Carr  &  Kir.  61.] 

ASSUMPSIT.  It  was  proved  that,  on  the  14th  of  February, 
1850,  the  defendant  was  employed  by  the  plaintiffs,  who  are 
merchants,  to  take  one  hundred  cases  of  figs  in  his  lighter 
from  Mills'  Wharf,  in  Thames  Street,  to  the  Magnet  steamer, 
which  lay  in  the  River  Thames,  and  that  as  the  figs  were  on 
board  the  lighter,  which  was  proceeding  with  them  to  the 
Magnet,  the  lighter  was  run  down  by  the  Menai  steamer  and 
the  figs  all  lost.  It  was  proved  that  the  defendant  had  a 
counting-house  with  his  name  and  the  word  "  lighterman  "  on 
the  doorposts  of  it,  and  that  he  carried  goods  in  his  lighters 
from  the  wharves  to  the  ships  for  anybody  who  employed 
him,  and  that  the  defendant  was  a  lighterman  and  not  a 
wharfinger. 

ALDERSON,  B. :  Everybody  who  undertakes  to  carry  for 
any  one  who  asks  him  is  a  common  carrier.  The  criterion 
is,  whether  he  carries  for  particular  persons  only,  or  whether 
he  carries  for  every  one.  If  a  man  holds  himself  out  to 
do  it  for  every  one  who  asks  him,  he  is  a  common  carrier; 
but  if  he  does  not  do  it  for  every  one,  but  carries  for  you  and 
me  only,  that  is  a  matter  of  special  contract.  Here  we  have 
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a  person  with  a  counting-house,  "  lighterman  "  painted  at  his 
door,  and  he  offers  to  carry  for  every  one. 

Verdict  for  the  plaintiff. 


NUGENT  v.  SMITH. 
[Supra,  p.  406.] 

A  common  carrier  is  bound  to  accept  and  carry  all  goods 
delivered  to  him  for  carriage  according  to  his  profession 
unless  he  has  some  reasonable  excuse  for  not  doing  so. 

CROUCH    v.    THE    LONDON    AND    NORTH- 
WESTERN RAILWAY  COMPANY.    (1854) 

[23  L.  J.  C.  P.  73 ;  14  C.  B.  255.] 

To  an  action  against  the  defendants  as  common  carriers  for 
refusing  to  carry  a  package  to  the  plaintiff,  the  defendants 
pleaded  that  when  the  package  was  tendered  they  requested 
the  plaintiff  to  inform  them  of  its  contents,  and  that  the 
plaintiff  refused  to  do  so,  wherefore,  and  because  the  defendants 
did  not  know  what  the  package  contained,  they  refused  to 
receive  and  carry  it. 

Held,  a  bad  plea ;  for  that  a  carrier  has  no  general  right,  in 
every  case  and  under  all  circumstances,  to  require  to  be  informed 
of  the  contents  of  packages  tendered  to  him  to  be  carried. 

The  defendants,  as  common  carriers,  in  their  ordinary  course 
of  dealing  with  the  public,  were  in  the  habit  of  carrying  packed 
parcels. 

Held,  that  they  were  bound  to  carry  packed  parcels  for  the 
plaintiff. 

JERVIS,  C.J. :  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  our  judgment.  The  effect  of  the  86th,  87th  and  89th 
sections  of  the  Railway  Clauses  Act  is  to  put  this  company, 


628  CASES   ON   THE  LAW  OF   CONTRACTS. 

the  defendants,  on  the  footing  of  common  carriers,  and  the 
question  is  whether,  viewing  them  in  that  character,  they  are 
liable  in  the  present  form  of  action.  I  think  they  are  liable 
on  the  first  count;  that,  holding  themselves  out  as  common 
carriers  in  England,  and  professing  as  such  to  carry  from 
London  to  Glasgow,  they  are  liable  for  refusing  to  accept 
goods  to  be  carried  from  the  one  terminus  to  the  other.  It  is 
not  denied  now,  although  the  authorities  upon  the  subject  are 
not  numerous,  that,  if  a  person  holds  himself  out  as  a  common 
carrier  from  London  to  Oxford,  both  termini  being  within  the 
realm,  he  is  bound  to  carry,  within  reasonable  limits,  all  goods 
that  may  be  tendered  to  him  to  be  carried  from  London  to 
Oxford.  The  only  question  on  his  part  of  the  case  is,  whether 
that  rule  applies  where  one  of  the  termini  is  a  place  out  of 
England  ;  and  I  think  it  does. 

The  second  point,  that  they  were  not  carriers  to  Sheffield,  is 
disposed  of  by  the  evidence,  which  shows  that  they  were 
carriers  not  only  from  London  to  Rugby,  but  on  to  Sheffield. 
They  are  also  carriers  to  Sheffield  of  packed  parcels.  Their 
practice  is  to  carry  packed  parcels  in  every  case  except  for  the 
plaintiff.  They  are  common  carriers,  and  must  adopt  the 
same  course  of  practice  to  all,  and  it  being  found  in  the  case 
that  it  was  their  habit  to  carry  packed  parcels  for  everybody 
but  the  plaintiff,  they  must  act  with  the  same  justice  to  him  as 
to  the  rest  of  the  world. 

With  respect  to  the  third  point,  I  think  the  fifty-seventh 
plea  is  bad.  No  authority  has  been  cited  to  show  that  a 
carrier  is  entitled  in  every  case  to  know  the  nature  and  quality 
of  the  goods  tendered  to  him  to  be  carried  ;  and  on  looking  at 
the  other  provisions  of  the  Act  of  Parliament,  there  seems 
to  be  no  reason  why  the  defendants  should  make  the  inquiry. 

MAULE,  J. :  By  the  general  law,  a  common  carrier  is  liable 
to  an  action  if  he  refuse  without  some  special  reason  to  take 
goods  of  a  class  which  he  is  in  the  habit  of  taking.  That 
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being  so,  I  do  not  see  why  it  should  not  apply  in  the  case  of  a 
carrier,  where  one  of  the  termini  of  his  journey  is  out  of  the 
realm.  No  authority  has  been  cited  to  show  that  it  does  not 
apply. 

Williams,  J.,  agreed. 

Judgment  for  the  plaintiff. 


BANFIELD  v.  GOOLE  &   SHEFFIELD 
TRANSPORT  COMPANY. 

{Infra,  p.  638.] 


A  common  carrier  is  an  insurer  and  therefore  responsible  for 
all  loss  or  damage  unless  due  to  (a)  "Act  of  God1' 
(i.e.  accident  due  to  natural  causes  directly  and  exclu- 
sively, and  which  could  not  have  been  guarded  against 
by  ordinary  and  reasonable  precautions). 

NUGENT  v.  SMITH. 

[Supra,  p.  406.] 


(b)  inherent  vice  (i.e.  some  fault  or  defect  latent)  in  the  thing 
carried. 

(c)  the  neglect  of  the  consignor. 

BLOWER  r.  THE    GREAT    WESTERN   RAILWAY 

COMPANY.    (1872) 

[L.  B.  7  C.  P.  655.] 

The  plaintiff  delivered  a  bullock  to  the  Great  Western  Rail- 
way Company  at  D,  to  be  carried  to  N.  In  the  course  of  the 
jo  urney  the  animal  escaped  from  the  truck  in  which  it  was 
placed,  and  was  killed. 

In  a  case  stated  by  a  county  court  judge,  it  was  found  that 
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the  escape  of  the  bullock  was  wholly  attributable  to  the  efforts 
and  exertions  of  the  animal  itself,  and  not  to  any  negligence 
on  the  part  of  the  company,  and  that  the  truck  was  in  every 
respect  proper  and  reasonably  sufficient  for  the  conveyance  of 
cattle. 

Held,  that,  upon  this  state  of  facts,  the  judge  ought  to  have 
directed  a  verdict  for  the  defendants,  the  company  (assuming 
them  to  be  common  carriers  of  cattle)  not  being  responsible 
for  the  consequences  of  an  inherent  vice  in  the  thing  (or 
animal)  to  be  carried,  which  results  in  its  destruction  without 
any  negligence  on  their  part. 

WILLES,  J. :  By  the  expression  "  vice,"  I  do  not,  of  course, 
mean  moral  vice  in  the  thing  itself  or  its  owner,  but  only  that 
sort  of  vice  which  by  its  internal  development  tends  to  the 
destruction  or  the  injury  of  the  animal  or  thing  to  be  carried 
and  which  is  likely  to  lead  to  such  a  result.  If  such  a  cause 
of  destruction  exists  and  produces  that  result  in  the  course 
of  the  journey,  the  liability  of  the  carrier  is  necessarily 
excluded  from  the  contract  between  the  parties.  This  becomes 
more  clear  when  we  consider  the  reason  why  a  common 
carrier  is  liable  for  a  loss  though  happening  without  any 
negligence  at  all  on  his  part,  unless  in  the  case  of  the  act 
of  God  or  the  Queen's  enemies.  The  reason  is  so  well  known 
and  so  well  explained  by  Lord  Wensleydale  in  Wyld  v.  Pickford 
(8  M.  &  W.  443)  that  it  is  unnecessary  to  add  anything,  or  to 
heap  up  authorities  on  the  subject.  A  common  carrier  is 
liable  as  an  ordinary  bailee  for  negligence ;  and  he  is  liable 
for  a  loss  occasioned  by  negligence,  even  though  the  act  of 
God  or  of  the  Queen's  enemies  conduce  to  the  loss.  But  he  is 
further  liable  as  an  insurer  for  losses  which  occur  through 
no  negligence  on  his  own  part.  It  is  only  necessary,  there- 
fore, to  observe  that  an  insurer  is  not  liable  for  accidents 
happening  through  the  inherent  vice  of  the  thing  insured,  but 
only  for  such  as  happen  through  adventitious  causes. 
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The  rule  is  very  accurately  laid  down  to  the  same  effect 
in  Story  on  Bailments,  492  a,  where  the  authorities  are  all 
collected:  "Although  the  rule  is  thus  laid  down  in  general 
terms  at  the  common  law,  that  the  carrier  is  responsible  for 
all  losses  not  occasioned  by  the  act  of  God  or  of  the  King's 
enemies,  yet  it  is  to  be  understood  in  all  cases  that  the  rule 
•does  not  cover  any  losses  not  within  the  exception  which  arise 
from  the  ordinary  value  wear  and  tear  and  chafing  of  the  goods 
in  the  course  of  their  transportation,  or  from  their  ordinary 
loss,  deterioration  in  quantity  or  quality  in  the  course  of  the 
voyage,  or  from  their  inherent  natural  infirmity  and  tendency 
to  damage,  or  which  arise  from  the  personal  neglect,  or  wrong, 
or  misconduct  of  the  owner  or  shipper  thereof.  Thus,  for 
example,  the  carrier  is  not  liable  for  any  loss  or  damage  from 
the  ordinary  decay  or  deterioration  of  oranges  or  other  fruits 
in  the  course  of  the  voyage,  from  their  inherent  infirmity  or 
nature,  or  from  the  ordinary  diminution  or  evaporation  of 
liquids,  or  the  ordinary  leakage  from  the  casks  in  which  the 
liquors  are  put,  in  the  course  of  the  voyage,  or  from  the  spon- 
taneous combustion  of  goods,  or  from  their  tendency  to  effer- 
vescence or  acidity,  or  from  their  not  being  properly  put  up 
and  packed  by  the  owner  or  shipper ;  for  the  carrier's  implied 
obligations  do  not  extend  to  such  cases."  It  is  clear,  therefore, 
that  the  key  to  the  correct  decision  of  the  question  raised  in 
this  case  is  given  by  considering  the  defendants  as  insurers 
who  have  not  been  guilty  of  negligence. 

.  .  .  The  company  are  clearly  bound  to  provide  trucks  that 
are  sufficient  to  retain  cattle  under  the  ordinary  incidents  of  a 
railway  journey ;  but  their  liability  in  this  respect  extends 
110  further ;  Amies  v.  Stevens  (1  Stra.  128).  The  case  expressly 
finds  that  "  the  truck  was  in  every  respect  proper  and  reason- 
ably sufficient  for  the  conveyance  of  the  bullock  and  cattle  loaded 
therein,"  and  that  "  there  was  no  actual  negligence  whatever 
on  the  part  of  the  company  or  their  servants  with  reference  to 
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the  bullock,  or  in  the  receiving  or  forwarding  the  same  by 
them."  Mr.  Bosanquet  says  it  is  not  found  that  the  company 
might  not  have  provided  such  trucks  that  no  bullock  could 
escape  under  any  circumstances  during  the  journey.  The 
judge  finds  that  the  truck  was  reasonably  fit  for  the  convey- 
ance of  the  animal.  We  cannot  be  led  away  from  that  finding 
by  a  suggestion  that  some  possible  form  of  truck  might  be 
devised  which  would  prevent  the  recurrence  of  such  an 
accident.  I  think  the  finding  excludes  the  notion  of  negligence 
on  the  part  of  the  company,  or  of  the  escape  of  the  bullock 
arising  from  any  other  cause  than  its  own  inherent  vice  or 
restiveness  or  phrensy ;  and  for  such  an  injury  the  company 
are  not  responsible. 

KEATING,  J. :  I  am  of  the  same  opinion. 

Judgmen  t  accordingly^ 


LISTER  v.  LANCASHIRE  AND  YORKSHIRE 
RAILWAY  COMPANY.    (1903) 

[(1903)  1  K.  B.  878  ;  72  L.  J.  K.  B.  385  ;  88  L.  T.  561.] 

The  defendants  contracted  with  the  plaintiff  as  common 
carriers  to  carry  for  them  an  engine  from  his  yard  to  a  neigh- 
bouring town  on  the  defendants'  railway.  The  engine  was  on 
wheels  and  fitted  with  shafts  to  allow  of  its  being  drawn  by 
horses.  While  the  defendants  were  drawing  the  engine  with 
their  horses  to  the  railway  station  one  of  the  shafts,  owing  to 
its  being  rotten,  broke ;  the  horses  took  fright  and  upset  the 
engine,  which  was  damaged.  The  defective  condition  of  the 
shaft  was  not  known  to  either  the  plaintiff  or  the  defendants, 
and  could  not  have  been  discovered  by  any  ordinary  examina- 
tion. 

Held,  that  as  the  engine  was  not,  in  fact,  fit  to  be  carried  in 
the  way  in  which  it  was  intended  to  be  carried,  and  the 
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damage  resulted  in  consequence  of  that  unfitness,  the  defen- 
dants were  excused. 

Lord  ALVEKSTONE,  C.J. :  I  am  of  opinion  that  the  County 
Court  Judge  has  put  a  limitation  upon  the  rule  which  is  not 
justified  by  any  authority.  It  must  be  taken  that  the  engine 
was  being  conveyed  in  the  ordinary  way  in  which  a  common 
carrier  would  have  conveyed  it,  and  therefore  no  point  can  be 
made  as  to  there  being  a  possible  alternative  and  safer  mode 
of  carriage.  It  may  be  that  if  there  is  no  evidence  of  intention 
by  the  parties  as  to  how  the  thing  is  to  be  carried,  and  there 
are  alternative  ways  of  carriage,  one  of  which  will  give  play 
to  an  inherent  defect  in  the  thing  carried  and  the  other  of 
which  will  not,  the  carrier  will  be  responsible  if  he  adopts  the 
former  mode  and  damage  results  therefrom,  unless  indeed  the 
adoption  of  the  safer  mode  would  involve  the  taking  of 
precautions  which  it  would  be  altogether  unreasonable  to 
require  him  to  take.  But  that  is  not  the  case  here.  It  is 
obvious  that  all  parties  intended  that  the  engine  should  be 
taken  to  the  station  on  its  own  wheels.  The  county  court 
judge,  in  thinking  that  the  rule  as  to  the  non-liability  of  a 
common  carrier  for  damage  caused  by  an  inherent  defect  in 
the  thing  carried  was  limited  to  cases  in  which  the  damage 
would  equally  have  occurred  if  the  thing  had  not  been  carried 
at  all,  in  my  opinion  went  much  too  far.  When  once  you 
arrive  at  the  fact  that  the  thing  is  being  carried  in  the 
ordinary  way,  and  every  precaution  has  been  taken  consistent 
with  that  mode  of  carriage  and  the  accident  happens  from  the 
unfitness  of  the  thing  for  that  mode  of  carriage,  the  carrier  is 
not  responsible. 

Wills,  J.,  and  Channel!,  J.,  agreed. 

Appeal  allowed. 

NOTE.— Hart  v.  Baxendale  (16  L.  T.  N.  S.  390).  Action  for 
damage  to  goods  during  transit.  Defence  that  the  damage  was 
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due  to  the  negligent  and  insecure  packing.  Martin,  B.,  left  the 
question  to  the  jury  whether  the  goods  had  been  properly  packed 
or  not.  "  A  carrier  is  an  insurer  and  bound  to  deliver  goods  com- 
mitted to  him  safely,  the  act  of  God  and  the  Queen's  enemies 
excepted.  But  there  is  a  condition  precedent  that  the  goods 
if  liable  to  be  broken  shall  be  properly  and  carefully  packed."  If 
the  company  "  have  the  opportunity  of  observing  the  quality  of  the 
packing  when  the  goods  are  tendered,  and  accept  them  in  that  con- 
dition, they  will  be  responsible  for  damage  even  if  the  packing  was 
in  fault  and  contributed  to  the  injury "  (Disney,  Carriage  by 
Eailway,  at  p.  60).  If  a  carrier  may  refuse  to  carry  goods  not 
properly  packed  this  may  be  so  (see  the  opinion  of  Williams  and 
Erie,  JJ.,  hereon,  Munst&r  v.  S.  E.  Ry.  Coy.,  4  C.  B.  N.  S.  676).  In 
Barbour  v.  S.  E.  Ry.  Coy.  (34  L.  T.  Eep.  67)  furniture  unpacked 
and  unprotected  was  sent  from  London  to  Dover  and  was 
damaged.  Cleasby,  B.,  and  Field,  J.,  held  that  the  company  was 
not  liable.  "  No  person  is  entitled  to  claim  compensation  from 
others  for  damage  occasioned  by  his  neglect  to  do  something  which 
it  was  his  duty  to  do.  Here  the  goods  were  delivered  in  a  mani- 
festly unsafe  condition,  and  the  plaintiff  chose  to  have  them  go  in 
the  condition  they  were  in  "  (per  Cleasby,  B.). 

In  this  case  the  plaintiff  had  been  warned  by  the  company  that 
the  furniture  should  be  protected  to  prevent  it  getting  rubbed  by 
the  oscillation  of  the  train,  and  the  notice  of  the  terms  of  carriage 
declared  that  the  company  would  not  be  responsible  for  injury  to 
articles  by  reason  of  their  being  improperly  packed.  Where  goods 
improperly  packed  are  offered  to  a  railway  company  it  appears 
usual  for  the  company  to  require  the  consignor  to  sign  a  note 
absolving  them  from  all  liability  for  loss  or  injury  caused  thereby, 
and  this  would  probably  be  held  to  be  fair  and  reasonable.  (See 
Disney,  Carriage  by  Eailway,  p.  60.) 

In  Baldwin  v.  L.  0.  &  D.  Ry.  Coy.  (L.  E.  9  Q.  B.  D.  582)  rags 
were  delivered  to  the  defendants  for  conveyance.  By  mistake 
they  were  sent  to  the  wrong  place  and  delayed  a  fortnight.  During 
this  time  they  had  heated  and  rotted  and  thereby  become  worth- 
less. It  was  admitted  that  the  rags  had  been  packed  in  a  damp 
state,  that  no  notice  of  this  had  been  given  to  the  defendants,  and 
that  rags  so  packed  will  heat  and  rot  in  a  few  days,  whilst  rags 
packed  dry  would  not  be  injured  by  a  delay  of  six  months  or  more. 
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Mathew  and  Cave,  JJ.,  held  that  the  plaintiff  was  entitled  to 
nominal  damages  only.  "  The  company  had  a  right  to  assume 
that  the  bales  contained  dry  rags,  not  damp.  .  .  .  What  were  the 
natural  or  necessary  damages  resulting  from  that  delay  ?  If  the 
rags  had  been  dry  when  delivered  to  the  company,  the  damage 
would  have  been  nil  "  (per  Mathew,  J.,  at  p.  584). 


A  common  carrier  must  deliver  goods  within  a  reasonable 
time,  but  is  not  responsible  for  delay  due  to  the  fault 
of  persons  over  whom  he  has  no  control. 

TAYLOR  i-.  THE   GREAT   NORTHERN   RAILWAY 

COMPANY.    (1866) 
[L.  E.  1  C.  P.  385 ;  14  L.  T.  363 ;  1  H.  &  E.  471.] 

Appeal  from  the  County  Court  of  Lincolnshire. 

Action  brought  to  recover  the  sum  of  £4  16s.  6d.  for  damage 
sustained  by  the  plaintiff  in  consequence  of  a  delay  in  the 
delivery  of  three  hampers  of  poultry,  which  he  had  sent  by 
the  defendants'  railway  for  the  early  London  market.  There 
was  no  special  contract  made  by  the  defendants  to  deliver 
the  goods  in  time  for  any  particular  market.  The  delay  was 
wholly  occasioned  by  an  accident  which  occurred  on  the 
defendants'  line  between  Hitchin  and  London  to  a  train  of 
the  Midland  Railway  Company,  who  had  running  powers  over 
that  portion  of  the  defendants'  line.  The  accident  resulted 
solely  from  the  negligence  of  the  servants  of  the  Midland 
Railway  Company.  The  county  court  judge  decided  in  favour 
of  the  plaintiff  on  the  ground  that  as  the  Midland  Railway 
Company  used  the  said  railway  by  the  permission  of  the 
defendants,  the  latter  were  responsible  for  delay  caused  by 
the  negligence  of  the  servants  of  the  former  company,  and, 
therefore,  that  the  delivery  in  this  case  was  not  within  a 
reasonable  time.  The  defendants  appealed  from  this  decision. 
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EBLE,  C.J. :  I  am  of  opinion  that  our  judgment  should  be 
for  the  defendants.  I  think  a  common  carrier's  duty  to  deliver 
safely  has  nothing  to  do  with  the  time  of  delivery ;  that  is  a 
matter  of  contract,  and  when,  as  in  the  present  case,  there  is 
no  express  contract  there  is  an  implied  contract  to  deliver 
within  a  reasonable  time,  and  that  I  take  to  mean  a  time 
within  which  the  carrier  can  deliver,  using  all  reasonable 
exertions.  The  ground  upon  which  the  decision  went  against 
the  defendants  was,  that,  as  the  Midland  Railway  Company 
used  the  Great  Northern  line  by  the  defendants'  permission, 
the  defendants  were  responsible  for  a  delay  caused  by  the 
Midland  Railway  Company  on  their  Great  Northern  line. 
But  in  so  deciding  I  think  the  county  court  judge  took  an 
erroneous  view  of  the  relations  between  the  two  companies. 
The  legislature  have  declared  by  many  Acts  that  it  is  for  the 
public  advantage  that  railway  companies  should  have  running 
powers  over  each  other's  lines,  and  it  has  specially  declared 
it  to  be  so  in  the  case  of  the  present  agreement,  which  is 
confirmed  by  23  Yict.  c.  Ixvii.  The  Midland  Railway  Company, 
therefore,  were  not  merely  using  the  line  by  the  defendants' 
permission,  but  were  exercising  a  statutory  right,  and  the 
defendants  were  not  responsible  for  their  acts. 

Byles  and  Keating,  JJ.,  agreed. 

MONTAGUE  SMITH,  J. :  I  am  of  the  same  opinion.  It  is  the 
duty  of  a  common  carrier  to  convey  the  goods  without  any 
unnecessary  delay  or  deviation ;  but  it  may  be  necessary  for 
the  safe  carriage  of  the  goods  that  he  should  either  delay  or 
deviate  in  his  course,  and  he  is  then  justified  in  doing  so. 
I  see  that  Tindal,  C.J.,  in  Dan's  v.  Garrett  (6  Bing.  at  p.  725), 
uses  the  words  "  without  unnecessary  deviation  "  in  describing 
the  duties  of  carriers,  which  imply  that  deviation  is  sometimes 
justifiable.  In  the  present  case  I  think  the  defendants  were 
not  responsible  for  the  delay. 

Judgment  for  the  defendants. 
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A  common  carrier  has  a  particular  lien  on  the  goods  for  the 
cost  of  their  carriage,  but  save  by  agreement,  has  no 
general  lien  for  a  balance  of  account. 

RUSHFORD  AND  ANOTHER  v.  HADFIELD  AND 
OTHERS.     (1805) 

[6  East  518.] 

This  was  an  action  of  trover,  to  recover  the  value  of  a  parcel 
of  goods  belonging  to  the  bankrupts  before  their  bankruptcy, 
and  sent  on  their  account  to  be  carried  by  the  defendants, 

common  carriers,  from  Ellen  and to  London,  and 

which  were  detained  by  the  defendants  after  tender  of  and 
refusal  by  them  to  accept  the  price  of  the  carriage  of  such 
goods  until  a  balance  of  £78  15s.  Id.  due  to  them  from  the 
bankrupts  for  the  carriage  of  other  goods  at  other  times  was 
paid ;  and  the  question  was,  whether  the  defendants,  as 
common  carriers,  had  a  lien  on  the  goods  for  their  general 
balance  ? 

The  learned  judge  directed  the  jury,  that  if  they  found  that 
such  was  the  general  undisputed  usage,  it  established  the  right 
of  the  carriers;  and  they  thereupon  found  a  verdict  for  the 
defendants ;  which  was  moved  to  be  set  aside  in  the  last  term, 
as  a  verdict  against  the  law  and  evidence;  and  a  rule  nisi 
having  been  granted. 

Lord  ELLENBOROUGH,  C.J. :  A  common  carrier  is  bound  by 
the  custom  of  the  realm  to  carry  goods  for  a  reasonable  reward 
to  be  paid  for  the  same  goods,  and  the  law  gives  him  a  lien  on 
the  particular  goods  for  the  price  of  the  carriage  of  them ;  and 
by  special  contract  with  the  customer,  he  may  extend  that 
right  to  a  lien  for  his  general  balance  ;  but  if  it  be  insisted  on 
that  there  is  a  general  custom  of  trade  applicable  to  all  carriers 
to  have  a  lien  for  their  general  balance,  it  should  be  shown  in 
a  very  different  manner  in  evidence.  Common  carriers  have 
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already  gone  a  great  way  in  cutting  down  the  general  right 
of  the  subject,  in  limiting  their  general  liability  by  special 
notices ;  and  now  they  are  striving  on  the  other  hand  to 
extend  their  lien  to  cover  their  general  balance.  These  con- 
tinual encroachments  will  require  the  interference  of  the 
Legislature. 
Lawrence,  J.,  and  Le  Blanc,  J.,  agreed. 

Rule  absolute. 

NOTE.— The  lien  does  not  authorise  the  sale  of  the  goods.  If  the 
goods  are  sold  the  lien  is  waived  and  the  carrier  cannot  set  off  the 
amount  of  his  lien  in  an  action  for  conversion  of  the  goods.  (See 
Mulliner  v.  Florence,  3  Q.  B.  D.  484.) 


A  consignor  who  delivers  goods  to  a  common  carrier 
impliedly  warrants  that  the  goods  are  fit  for  carriage  in 
the  ordinary  way  and  are  not  dangerous. 

But  there  is  no  implied  warranty  if  the  carrier  knows  or 
ought  to  know  the  nature  of  the  goods  delivered. 

BAMFIELD  v.  GOOLE  AND  SHEFFIELD 
TRANSPORT    COMPANY,    LIMITED.      (1910) 
[(1910)  2  Q.  B.  94  ;  79  L.  J.  K.  B.  1070  ;  103  L.  T.  201.] 

The  defendant  delivered  to  the  plaintiffs  husband,  who  was 
the  owner  of  a  keel,  for  carriage  thereon,  by  him,  as  a  common 
carrier,  a  quantity  of  a  chemical  called  ferro-silicon,  packed  in 
casks.  Ferro-silicon  is  sometimes  under  certain  conditions  a 
dangerous  substance  from  its  liability  to  give  off  very  poisonous 
gases.  The  ferro-silicon  was  delivered  by  the  defendants  to 
the  plaintiffs  husband  as  before  mentioned  under  the  descrip- 
tion of  "general  cargo,"  and  he  was  not  informed  by  them  and 
did  not  know  that  it  was  ferro-silicon.  In  consequence  of  the 
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ferro- silicon  so  shipped  on  the  plaintiffs  husband's  keel  giving 
off  poisonous  gases,  the  plaintiff's  husband  died,  and  the 
plaintiff,  who  was  on  board  the  keel  with  him  assisting  in  its 
management,  was  rendered  seriously  ill.  At  the  trial  of  an 
action  brought  by  the  plaintiff  in  her  own  right,  and  also  as 
administratrix  of  her  husband,  to  recover  damages  in  respect 
of  her  illness  and  of  pecuniary  loss  occasioned  by  her  husband's 
death,  it  appeared  that  the  defendants  knew,  when  they 
shipped  the  casks,  that  they  contained  ferro-silicon,  but  it  was 
found  by  Walton,  J.,  who  tried  the  case  without  a  jury,  that 
they  did  not  know,  and  he  did  not  find  that  negligence  could 
be  imputed  to  them  in  respect  of  not  knowing  that  ferro-silicon 
was  dangerous. 

Held,  affirming  the  judgment  of  the  learned  judge,  that  the 
action  was  nevertheless  maintainable. 

FLETCHEK  MOULTON,  L.J. :  The  cardinal  fact  in  this  case  is 
that  common  carriers  have  a  duty  to  carry  the  goods  tendered 
to  them  for  a  fair  price  unless  there  is  a  reasonable  excuse, 
and,  these  goods  being  tendered  to  him  as  general  cargo  by 
the  defendants,  the  plaintiff's  husband  was  in  law  bound  to 
carry  them,  unless  there  was  reasonable  ground  for  his 
refusing  to  do  so.  There  is  no  suggestion  of  his  knowledge  of 
any  circumstances  that  would  justify  his  refusing  to  carry  the 
casks,  and  therefore  we  must  hold  that,  as  a  common  carrier, 
he  was  bound  to  carry  the  casks  on  their  being  so  tendered  to 
him.  That  being  so,  I  should  have  felt  bound  to  hold,  even  if 
the  matter  were  res  Integra,  that  there  was  a  correlative  duty 
on  the  part  of  the  tenderer  that  the  goods  should  be  fit  and 
proper  for  carriage.  It  seems  to  me  to  be  consonant  with  and 
required  by  the  fundamental  principles  of  English  law  that 
one  who  thus  requires  an  individual  to  perform  a  legal  duty 
impliedly  warrants  that  he  has  a  title  to  make  the  request. 

But  the  matter  is  not  res  Integra,  although  it  may  be  that 
the  exact  case  is  not  fully  covered  by  authority.  In  the  case 
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of  Brass  v.  Maitland  (6  E.  &  B.  470)  the  plaintiffs  were  owners 
of  a  general  ship  and  the  defendants  delivered  to  them  casks  of 
bleaching  powder  of  a  corrosive  character  to  be  carried  from 
London  to  Calcutta.  The  declaration  contained  two  counts, 
the  first  based  on  improper  packing,  whereby  the  corrosive 
contents  escaped  and  destroyed  the  general  cargo,  and  the 
second  on  the  defendants  having  shipped  a  dangerous  article, 
knowing  it  to  be  such,  without  notice  to  the  plaintiffs  of  its 
dangerous  character.  Both  counts  alleged  ignorance  on  the 
part  of  the  plaintiffs  'of  the  dangerous  character  of  the  goods. 
To  the  first  count  it  was  pleaded  that  the  defendants  pur- 
chased the  goods  from  a  third  party  ready  packed,  and  were 
not  guilty  of  negligence.  Another  plea  to  the  first  count 
alleged  that  the  persons  employed  on  the  ship  knew  and  had 
the  means  of  knowing  of  the  sufficiency  of  the  casks.  To  the 
second  count  there  was  a  plea  that  the  master  of  the  ship 
knew,  or  had  the  means  of  knowing,  the  dangerous  character 
of  the  goods.  On  demurrer  both  counts  were  held  to  be  good, 
and  the  first  of  the  three  pleas  above  mentioned  was  held  to  be 
bad  as  an  answer  to  the  first  count.  The  other  two  pleas  were 
held  to  be  good  as  amounting  to  an  allegation  of  facts  equiva- 
lent to  notice.  In  delivering  the  judgment  of  the  majority  of 
the  Court,  Lord  Campbell,  C.J.,  says  (6  E.  &  B.  481) :  "  Where 
the  owners  of  a  general  ship  undertake  that  they  will  receive 
goods  and  safely  carry  them  and  deliver  them  at  the  destined 
port,  I  am  of  opinion  that  the  shippers  undertake  that  they 
will  not  deliver,  to  be  carried  in  the  voyage,  packages  of  goods 
of  a  dangerous  nature  which  those  employed  on  behalf  of  the 
shipowner  may  not  on  inspection  be  reasonably  expected  to  know 
to  be  of  a  dangerous  nature,  without  expressly  giving  notice  that 
they  are  of  a  dangerous  nature."  Keference  has  been  made 
to  this  judgment  (which  was  the  judgment  of  the  majority  of 
the  Court)  as  establishing  that  there  is  an  absolute  warranty 
that  goods  delivered  to  a  common  carrier  for  carriage  are  safe 
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and  fit  to  be  carried  on  the  voyage,  but  a  perusal  of  the  judg- 
ment shows  that  no  such  -warranty  is  regarded  as  existing 
where  adequate  notice  has  been  given  to  the  carrier  of  the 
nature  of  the  goods  tendered  or  where  the  carrier  had  the 
means  of  knowing  and  reasonably  ought  to  have  known  their 
nature.  In  such  a  case  Lord  Campbell,  C.J.,  says  (6  E.  &  B. 
486),  "  There  was  no  occasion  for  the  defendants  to  give  any 
express  notice,  and  they  cannot  be  charged  with  any  breach 
of  duty  in  putting  the  packages  on  board,  however  dangerous 
they  might  be."  The  true  inference  in  such  a  case  is  that  the 
carrier  consents  to  carry  them  with  knowledge  of  their  nature, 
and  therefore  he  takes  upon  himself  both  the  obligation  to  take 
adequate  precaution  in  the  carriage  and  the  consequences  of 
his  thus  carrying  them. 

FARWELL,  L.J. :  Now  I  think  that  it  is  clear  on  the  authori- 
ties that,  if  the  consignor  knows  of  the  dangerous  nature  of 
the  goods,  he  is  bound  to  inform  the  carrier  thereof.  .  .  .  But 
a  duty  to  disclose  is  one  thing,  and  a  warranty  of  safety  is 
another,  for  there  can  be  no  duty  to  disclose  a  fact  that  the 
consignor  neither  knows  nor  ought  to  have  known,  and  an 
action  founded  on  the  failure  to  perform  such  a  duty  must 
allege  and  prove  scienter  and  differs  in  that  respect  from  an 
action  on  warranty  like  the  present.  But,  although  it  is  true 
that  in  all  the  cases  cited  to  us  the  consignors  either  knew 
•or  ought  to  have  known  of  the  danger,  the  principle  on  which 
the  judgments  rest  is  the  common  law  obligation  of  the  carrier 
to  carry  according  to  his  profession,  and  the  correlative  obliga-  . 
tion  of  the  consignor  to  tender  for  carriage  such  goods  only 
as  can  be  safely  carried.  In  my  opinion  every  consignor  who 
tenders  goods  to  a  common  carrier,  to  be  carried  by  him  in 
performance  of  his  common  law  obligation  to  carry,  thereby 
impliedly  warrants  to  the  carrier  that  the  goods  so  tendered 
are  fit  to  be  carried  in  the  ordinary  way  and  are  not  dangerous. 

Appeal  dismissed. 

L.C.  2  T 
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CAEKIEBS  ACT,  1830. 

The  Act  does  not  protect  a  carrier  for  unreasonable  delay 
unless  attributable  to  loss  (temporary  or  permanent) . 

MILLEN  v.  BRASCH.    (1882) 
[52  L.  J.  Q.  B.  127 ;  10  Q.  B.  D.  142.] 

The  plaintiff  delivered  to  the  defendants,  carriers  for  hire 
from  London  to  Eome,  a  trunk  to  be  sent  from  London  to 
Liverpool,  and  thence  by  ship  to  Italy.  The  trunk  contained 
wearing  apparel,  consisting  of  silk  dresses  and  other  articles 
within  the  Carriers  Act,  exceeding  £10,  but  no  declaration 
of  their  value  was  made.  Owing  to  the  negligence  of  the 
defendants  the  trunk  was  sent  to  the  Victoria  Docks  in 
London,  and  thence  shipped  to  New  York.  It  was  eventually 
recovered,  and  after  considerable  delay  delivered  to  the  plain- 
tiff in  Rome.  Some  of  the  contents  were  injured  owing  to  the 
Custom  House  officer  in  New  York  unpacking  and  negligently 
repacking  the  trunk.  The  plaintiff  having  claimed  for  the 
loss  of  the  trunk  and  injury  to  its  contents,  and  also  for  the 
repurchase  of  other  articles  in  Rome  at  enhanced  prices, — 

Held,  by  the  Court  of  Appeal — first,  that  the  trunk  was  lost 
within  the  meaning  of  the  Carriers  Act,  and  that  the  de- 
fendants were  protected  by  the  provisions  of  that  Act  for  the 
loss  and  injury  to  its  contents  notwithstanding  that  the  loss 
was  temporary ;  secondly  (reversing  the  judgment  of  Lopes,  J., 
on  this  point),  that  the  plaintiff  was  not  entitled  to  recover, 
as  consequential  damages  for  non-delivery  of  the  undeclared 
articles  within  due  time,  the  cost  of  the  repurchase  of  other 
articles  at  Rome  at  enhanced  prices,  inasmuch  as  such  non- 
delivery was  the  result  of  a  loss  in  respect  of  which  the  de- 
fendants were  protected  by  the  Carriers  Act. 

LINDLEY,  L.J.,  after  stating  the  facts,  proceeded  :  The  £5 
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paid  into  Court  was  sufficient  to  cover  the  damages  to  which 
the  plaintiff  was  entitled  in  respect  of  the  loss  and  detention  of 
those  articles  which  there  was  no  necessity  to  declare ;  and, 
substantially,  the  question  raised  by  the  appeal  to  this  Court 
is  as  to  the  liability  of  the  defendants  to  pay  damages  for  the 
loss  or  detention  of  the  silks  and  furs  which  were  not  declared. 

In  this  case  the  learned  Judge  found  as  a  fact  that  the  goods 
were  lost  within  the  meaning  of  the  Carriers  Act,  although  the 
loss  was  only  temporary;  and,  assuming  this  finding  to  be 
correct,  it  appears  to  us  impossible  to  hold  the  carriers  irre- 
sponsible for  the  loss,  but  responsible  for  detention  caused  by 
the  loss.  [His  Lordship  then  dealt  with  previous  cases  and 
continued] :  The  result  comes  to  this  :  if  goods  which  ought 
to  be  declared  and  are  not  declared  are  lost,  whether  tempo- 
rarily or  permanently,  the  carrier  is  protected  from  liability 
for  their  loss  and  its  consequences.  But  whether  goods  not 
permanently  lost  are  lost  within  the  meaning  of  the  Carriers 
Act  must  depend  upon  whether  they  have  been  lost  by  the 
carrier  as  distinguished  from  lost  to  the  owner — see  Hearn  v. 
The  London  and  South-Western  Railway  Company  (10  Ex.  R.  792) 
— and  this  again  must  depend  on  the  facts  of  each  particular 
case.  If  the  carrier  temporarily  loses  the  goods  and  delivers 
them  within  a  reasonable  time  after  he  recovers  them  he  will 
not  be  liable ;  but  if  he  keeps  them  after  he  has  recovered 
them  the  Carriers  Act  will  not  protect  him  from  such  subse- 
quent breach  of  duty.  The  obligation  on  the  part  of  the 
carrier  to  deliver  the  goods  will  remain  or  revive,  and  he  will 
be  responsible  for  future  breaches  of  that  obligation. 

It  is  therefore  a  mistake  to  suppose  that  it  will  be  against 
the  carrier's  interest  to  try  and  find  undeclared  goods  tem- 
porarily lost.  The  utmost  that  can  be  said  on  that  subject  is, 
that  he  will  gain  nothing  by  finding  them.  On  the  other 
hand,  to  hold  him  liable  for  their  detention  when  temporarily 
lost,  but  not  when  permanently  lost,  would  be  to  make  it 
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beneficial  to  him  not  to  find  them.  If  that  were  the  law  it 
would  be  to  his  interest  to  convert  all  temporary  losses  into 
permanent  losses.  This  anomaly  would  no  doubt  be  obviated 
by  holding  the  carrier  also  liable  for  the  detention  of  goods 
permanently  lost ;  but,  in  our  opinion,  this  cannot  be  done. 
We  agree  with  the  learned  Judge  in  thinking  that  the  trunk 
was  lost.  As  we  understand  the  facts,  the  plaintiffs  trunk 
was  shipped  and  sent  to  New  York  as  Hamburger's  case,  and 
was  incapable  of  being  traced  and  found  until  the  mistake 
in  the  substitution  of  one  package  for  the  other  was  discovered. 
This  was,  in  our  opinion,  a  loss  of  the  trunk  by  the  carrier  ; 
for  though  he  had  the  bill  of  lading  the  trunk  was  not  referred 
to  in  it,  and  the  carrier  had  lost  possession  of  the  trunk,  and 
did  not  in  fact  know  where  it  was  nor  what  had  become  of  it. 

Appeal  alloived. 


"FELONIOUS  ACT  OF  ANY  SERVANT  OF  CARRIER." 

Not  necessary  to  give  evidence  sufficient  to  convict  a  servant 
of  the  felony,  but  plaintiff  must  establish  a  primd  facie 
case  that  loss  is  due  to  a  felony  by  one  of  carrier's 
servants. 

M'QUEEN  v.  THE  GREAT  WESTERN   RAILWAY 
COMPANY.    (1875) 

[L.  E.  10  Q.  B.  569.] 

The  plaintiff  delivered  to  the  defendants  a  case  of  drawings, 
of  greater  value  than  £10,  to  be  carried  from  C  to  L.  The 
defendants'  servants  at  C  put  it  into  a  truck,  which  was 
shunted  into  a  siding  of  easy  access  to  the  public.  The  case 
was  stolen  by  some  one  at  C.  The  plaintiff  having  sued  to 
recover  the  value  of  the  drawings,  the  defendants  pleaded 
under  the  Carriers  Act,  to  which  the  plaintiff  replied  felony  by 
the  defendants'  servants. 
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Cockburn,  C.J.,  at  the  request  of  the  plaintiffs  counsel  on 
the  authority  of  Vaufihton  v.  London  and  North-Western  Railway 
Co.  (L.  K.  9  Ex.  93),  left  the  question  to  the  jury  whether  the 
case  had  been  stolen  by  any  of  the  defendants'  servants, 
directing  them  that,  if  the  facts,  in  their  opinion,  were  more 
consistent  with  the  guilt  of  the  defendants'  servants  than  with 
that  of  any  other  person  not  in  their  employ,  that  was 
sufficient  to  call  upon  the  defendants  for  an  answer,  which  not 
having  been  given,  the  inference  might  well  be  that  a  felony 
had  been  committed  by  some  of  their  servants. 

The  jury  found  a  verdict  for  the  plaintiff  for  £365,  leave 
being  reserved  to  the  defendants  to  move  to  enter  a  verdict 
for  the  defendants  or  a  nonsuit. 

COCKBURN,  C.J. :  I  am  of  opinion  that  the  rule  must  be 
made  absolute  to  enter  a  nonsuit.  There  was  not  sufficient 
evidence  to  go  to  a  jury  of  a  felonious  stealing  by  the 
company's  servants.  The  case  of  Vaugliton  v.  London  and 
North- We  stern  Railivay  Co.,  which  has  been  relied  upon  on 
the  part  of  the  plaintiff,  does  not,  so  far  as  the  present  rule  is 
concerned,  apply.  We  must  bear  in  mind  the  provisions  of 
the  Carriers  Act,  which  was  passed  for  the  protection  of 
carriers,  who  are  exposed  to  serious  losses,  and  who  have 
claims  made  upon  them  for  parcels  of  which  the  value  is 
quite  disproportionate  to  the  amount  paid  for  carrying  them. 
The  legislature  has  excepted  from  the  protection  and  immunity 
thus  given  to  carriers  the  case  where  property  is  lost  by 
reason  of  its  having  been  taken  feloniously  by  the  servants 
of  the  carrier.  That  provision  gives  the  carriers  the  highest 
possible  motive  to  take  care  and  employ  honest  servants.  I 
think  that  if  we  did  not  interpret  that  section  with  the  weight 
which  it  ought  to  carry  with  it,  we  should  fritter  away  the 
Act  of  Parliament,  which  was  intended  for  the  protection  of 
the  carrier.  We  must  take  care,  therefore,  where  there  is  a 
replication  to  a  plea  under  the  Carriers  Act  that  there  has 
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been  a  felonious  taking  by  the  carriers'  servants,  that  we  do 
not  take  away  anything  from  the  degree  of  proof  required  to 
establish  the  fact.  I  quite  agree  with  the  doctrine  involved 
in  the  decision  of  the  Court  in  Vaugliton  v.  London  and  Xortli- 
Western  Railway  Co.  to  this  extent :  that  it  is  not  necessary  to 
show,  in  order  to  make  out  a  replication  of  a  felonious  act  on 
the  part  of  the  carriers'  servants,  that  the  taking  was  by  any 
particular  servant  or  servants.  It  is  enough,  if  there  is  proof 
to  satisfy  the  jury  that  the  taking  was  by  some  one  who  was 
more  or  less  one  of  the  company's  servants,  without  specifying 
the  particular  servant.  But  we  are  now  dealing  with  the 
propositions  involved  in  the  direction  which  I  gave  to  the 
jury  in  this  case  upon  what  I  then  considered  to  be  the  sub- 
stance of  the  judgment  of  Pigott,  B.,  in  Vaughton  v.  London 
and  North-Western  Railway  Co.  The  language  of  that  judg- 
ment, however,  I  think,  when  we  apply  it  to  the  particular 
facts  of  that  ease,  must  be  understood  in  a  much  more  limited 
sense  than  that  which  it  would  at  first  appear  to  have  when 
looked  at  with  reference  only  to  the  words  and  the  language 
used.  Looking  at  the  language  of  that  judgment,  which  I 
followed  almost  verbatim  in  the  direction  I  gave  to  the  jury 
in  this  case,  it  comes  to  this — that  where  in  the  opinion  of  the 
jury  the  facts  are  more  consistent  with  the  guilt  of  the  defen- 
dants' servants  than  that  of  any  person  not  in  their  employ, 
then  the  carrier  is  called  upon  for  an  answer;  and  if  the 
conduct  of  certain  persons  is  impugned,  and  those  persons 
are  not  called  as  witnesses,  the  inference  would  be  that  a 
felony  had  been  committed  by  them.  I  think  that  proposition 
is  not  maintainable.  It  appears  to  me  that  the  question  of 
probability  or  improbability  can  only  be  considered  as  an 
element  in  the  consideration  of  the  general  case. 

But  in  considering  whether  the  proposition  that  in  fact 
a  felony  has  been  committed  by  the  company's  servants,  has 
or  has  not  been  established,  or  whether  the  suspicion  is  that 
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they  have  been  guilty  of  felony  rather  than  that  a  stranger  or 
strangers  have  been,  the  greater  or  less  degree  of  probability 
cannot  be  an  element  in  the  consideration  of  the  question.  .  .  . 
If  a,  primd  facie  ease  is  made  out,  capable  of  being  displaced, 
and  if  the  party  against  whom  it  is  established  might  by 
calling  particular  witnesses  and  producing  particular  evidence 
displace  that  primd  facie  case,  and  he  omits  to  adduce  that 
•evidence,  then  the  inference  fairly  arises,  as  a  matter  of 
inference  for  the  jury  and  not  as  a  matter  of  legal  presump- 
tion, that  the  absence  of  that  evidence  is  to  be  accounted  for 
by  the  fact  that  even  if  it  were  adduced  it  would  not  disprove 
the  primd  facie  case.  But  that  always  presupposes  that  a 
primd  facie  case  has  been  established ;  and  unless  we  can  see 
our  way  clearly  to  the  conclusion  that  a  primd  facie  case  has 
been  established,  the  omission  to  call  witnesses  who  might 
have  been  called  on  the  part  of  the  defendants  amounts  to 
nothing.  I  cannot  say  that  a  primd  facie  case  was  made 
out  calling  upon  the  company  for  an  answer,  and  if  not,  then 
they  would  be  entitled  to  take  their  stand  on  the  evidence 
as  it  existed. 

It  really  comes  to  this — there  is  a  greater  degree  of  pro- 
bability that  the  railway  company's  servants  took  these  goods 
than  that  a  stranger  took  them,  by  reason  of  their  greater 
facility  of  access  and  opportunities  of  stealing  them,  yet  it 
is  merely  a  question  as  between  the  railway  company's  servants 
and  anybody  else,  and  there  is  nothing  whatever  to  point  to 
the  railway  company's  servants  particularly,  with  the  excep- 
tion of  the  greater  facility  of  access. 

I  am  therefore  of  opinion  that  the  verdict  obtained  was 
wrong,  and  that  we  ought  not  to  send  the  case  down  for  a 
new  trial,  but  that  the  rule  to  enter  a  nonsuit  should  be  made 
absolute. 

Mellor,  .!.,  and  Quain,  J.,  concurred. 

Ride  absolute. 
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RAILWAY  AND  CANAL  TRAFFIC  ACT,  1854,  SECT.  2. 

Company  must  carry   all  goods  for  which   they   have 
facilities,  but  not  necessarily  as  common  carriers. 

DICKSON  v.  GREAT  NORTHERN  RAILWAY 
COMPANY.    (1886) 

[56  L.  J.  Q.  B.  112 ;  18  Q.  B.  D.  176 ;  55  L.  T.  868  ; 
51  J.  P.  388 ;  35  W.  R.  202.] 

The  plaintiff's  servant  delivered  a  valuable  greyhound  to 
the  defendants  to  be  carried  by  them  from  L  to  N,  and  signed 
a  ticket  which  contained  a  condition  that  as  they  were  not 
common  carriers  of  dogs  they  would  only  receive  them  for 
conveyance  on  the  terms  that  they  would  not  be  responsible 
for  any  amount  of  damages  for  the  loss  thereof  or  for  injury 
thereto  beyond  the  sum  of  £2,  unless  a  higher  value  was 
declared  at  the  time  of  delivery  and  a  percentage  of  5  per 
cent,  paid  upon  the  excess  of  value  beyond  the  £'2  so  declared. 
The  value  of  the  dog  was  about  £60,  but  no  declaration  of 
its  value  was  made  at  the  time  of  delivery  to  the  defendants, 
and  the  plaintiff's  servant  paid  only  the  regular  fare  for  the 
carriage  of  a  dog  from  L  to  N.  The  dog,  whilst  waiting  at 
N  to  be  called  for,  was  injured  by  the  negligence  of  a  railway 
servant. 

Held,  that  the  condition  was  not  a  just  and  reasonable 
condition  within  the  meaning  of  section  7  of  the  Railway 
and  Canal  Traffic  Act,  1854,  and  that  the  plaintiff  was  entitled 
to  recover  damages  for  the  injury  done  to  the  dog. 

Lord  ESHBR,  M.R. :  The  first  point  discussed  was  whether 
the  defendants  are  liable  as  common  carriers  of  dogs,  and, 
for  the  elaborate  reasons  which  will  presently  be  given  by 
Lord  Justice  Lindley,  it  will  be  shown  that  they  are  not 
common  carriers  of  dogs.  [His  Lordship  then  referred  to 
section  7  of  the  Act,  and  continued :]  .  .  .  It  seems  to  me  that 
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if  the  railway  company  impose  a  condition,  it  is  primd  facie 
null  and  void,  but  that  under  the  proviso  the  burden  rests 
on  the  company  to  show  that  it  is  just  and  reasonable.  Where 
the  case  is  tried  by  a  judge  and  jury,  that  question  is  one 
for  the  judge  and  not  for  the  jury  to  determine,  although 
the  facts  upon  which  to  determine  that  question  would,  if 
necessary,  have  to  be  left  to  the  jury.  If  no  evidence  is 
given  of  any  particular  circumstances,  then  the  judge  must 
put  a  construction  upon  the  condition  which  is  founded  on 
his  knowledge  of  the  world.  No  evidence  having  been  here 
given  of  any  exceptional  circumstances,  it  was  the  duty  of 
the  judge,  bringing  his  knowledge  of  the  world  to  bear  upon 
the  question,  to  decide  whether  this  condition  is  just  and 
reasonable.  The  condition  in  question  is  a  most  violent  con- 
dition. It  absolves  the  railway  company  from  liability  for 
any  negligence,  however  gross,  or  for  the  wilful  misconduct, 
or  even  dishonesty,  of  their  servants,  or  for  their  own  negli- 
gence or  misconduct.  Anything  more  violent  than  that  I 
cannot  conceive  :  except  for  the  decision  of  a  superior  authority 
I  should  have  been  of  opinion  that  no  condition  in  favour  of 
the  customer  could  make  that  condition  reasonable.  But  a 
superior  authority  has  decided  that  such  a  condition  might 
be  just  and  reasonable  if  a  reasonable  alternative  were  given 
to  a  sender  instead  of  accepting  those  harsh  terms,  and  that 
in  such  a  case  the  condition  is  not  to  be  held  to  be  unreason- 
able. I  bow  to  that  decision.  The  question,  therefore,  is 
whether  an  alternative  is  given  in  this  case.  The  defendants 
say  that  the  limit  of  their  ordinary  liability  as  bailees  is  to 
be  £2,  unless  an  amount  of  5  per  cent,  upon  the  excess 
declared  value  is  paid.  The  ticket  which  contains  the  con- 
dition is  a  printed  ticket ;  the  notice  is  a  public  notice  given 
to  all  persons.  In  order  to  see  whether  the  condition  is 
reasonable  we  are  bound  to  see  how  it  would  apply  in  all 
cases,  and  not  in  this  particular  case;  for  it  might  be 
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reasonable  in  one  case  but  unreasonable  in  another,  although 
it  was  intended  to  apply  equally  to  all  cases.  The  ordinary 
fare  for  this  dog  from  London  to  Newcastle  would  be  about 
6*.,  but  5  per  cent,  upon  the  excess  declared  value,  if  added, 
would  amount  to  £3  4s.  if  the  terms  of  the  condition  were 
complied  with.  It  was  said  that  this  extra  payment  must 
be  considered  in  the  nature  of  a  premium  for  insurance ; 
but  then  the  defendants  must  be  taken  to  have  said  that 
they  will  not  carry  the  dog,  unless  insured,  except  on  the 
terms  that  they  will  be  under  no  liability  at  all.  But  the 
defendants  have  no  power  to  insure;  it  would  be  ultra  vires, 
and  even  though  the  plaintiff  paid  the  premium  they  would 
be  under  no  liability  to  pay  in  the  event  of  a  loss.  In  such 
a  case  the  condition  would  be  absolutely  unreasonable.  Again, 
even  if  the  payment  were  taken  as  an  extra  fare,  the  amount 
would  be  more  than  the  fare  of  a  first-class  passenger  with 
all  the  ordinary  liabilities  of  the  company ;  and  where  the 
journey  was  short  the  difference  would  be  very  great.  It 
is  obvious  to  me  that  no  reasonable  person  would  submit 
to  such  terms,  and  the  case  would  come  within  the  principle 
that  where  no  reasonable  person  could  submit  to  the  terms, 
the  alternative  terms  would  also  be  impracticable.  The 
defendants,  having  said  that  they  will  not  carry  dogs  except 
upon  the  terms  that  they  will  not  be  liable  beyond  £1,  have 
given  the  sender  no  alternative  at  all.  This  case  comes  within 
the  principle  that  if  the  alternative  is  so  impracticable  as  to 
be  no  alternative  at  all,  the  condition  is  bad.  I  have  come 
clearly  to  the  conclusion  that  the  condition  here  is  wholly 
unjust  and  unreasonable.  I  am  unable  to  agree  with  the 
decision  of  the  Divisional  Court,  and  the  appeal  must  therefore 
be  allowed. 

LINDLEY,  L.J. :  Unless  the  railway  company  is  bound  to 
carry  upon  some  terms,  no  contract  of  carriage  can,  in  my 
opinion,  be  declared  invalid  on  the  ground  of  its  being 
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unreasonable.     I  proceed,  therefore,  to  inquire  whether   the 
defendants  here  can  lawfully  refuse  to  carry  dogs  from  London 
to  Newcastle,  and,  in  order  to  determine  this  question,  it  is 
necessary  to  see  how  a  duty  to  carry  can  arise  apart  from 
express  contract.     Such  a  duty  can  only  arise  in  one  or  two 
ways — namely,  first,  by  being  a  common  carrier ;  or,  secondly, 
by  virtue  of  some  statute.   At  common  law  no  person  is  bound 
as  a  common  carrier  to  carry  any  goods  of  a  kind  which  he 
does  not  profess  to  carry.     Unless  he  professes  to  carry  dogs 
for  people  in  general,  he  is  not  bound  to  carry  a  dog  for  any 
particular  individual ;  and  if  a  carrier  says  he  will  not  carry 
dogs  except  on  certain  terms,  he  can  lawfully  refuse  to  carry 
any  particular  dog  on  any  other  terms.     In  this   case  the 
defendants  expressly  say  they  are  not  common   carriers  of 
dogs,  and  will  not   carry  dogs   except  on  their   own  terms. 
The  common  law,  therefore,  does  not  oblige  the  company  to 
carry  dogs  at  all,  and  at  common  law  no  action  will  lie  against 
the  company  for  refusing  to  carry  a  dog.     At  common  law, 
therefore,  it  seems  to  me  the  defendants  can  lawfully  refuse 
to  carry  dogs  except  upon  their  own  terms.     Passing  now  to 
the  various  statutes  relating  to  railway  companies,  there  are 
very  few  enactments  which  in  plain  and  distinct  terms  impose 
upon  companies  the  duty  of  carrying  any  particular  things. 
They  are  bound  to  carry  troops  (7  &  8  Viet.  c.  85,    s.   12) 
and  mails  (36  &  37  Viet.  c.  48,  s.  18),  but  until  the  passing 
of  the  Kailway  and  Canal  Traffic  Act,  1854,  the  duty  of  rail- 
way companies  to  carry  any  particular  class  of  goods  depended 
upon  whether  they  did  or  did  not  profess  to  carry  such  goods 
as  common   carriers.     The   Railway  and  Canal   Traffic  Act, 
1854,  materially  altered  the  law  in  this  respect,  for  it  enacts 
by  section   2   that   every  railway   company   shall   afford   all 
reasonable  facilities  for  receiving,  forwarding,  and  delivering 
traffic ;  and  by  section  1  the  word  "  traffic  "  includes  passengers 
and  their  luggage,  and  goods,  animals,  and  other  things.    This 
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Act  imposes  on  railway  companies  the  duty  to  afford  reason- 
able facilities  for  carrying  all  passengers,  goods,  and  animals. 
There  may  be  an  exception  in  the  case  of  specially  dangerous 
goods  (see  the  Railways  Clauses  Consolidation  Act,  1845, 
sect.  105),  but  these  are  not  now  in  question.  The  duty  thus 
imposed  on  railway  companies  is  inconsistent  with  their  right 
to  refuse  to  carry  any  particular  class  of  goods  or  animals 
which  they  have  facilities  for  carrying,  and  is  inconsistent 
with  then*  right  to  refuse  to  carry  such  goods  or  animals, 
except  upon  terms  which  are  unreasonable.  It  would,  how- 
ever, be  a  mistake  to  suppose  that  railway  companies  are 
bound  to  carry  as  common  carriers  everything  which  they  can 
be  required  to  carry  under  the  provisions  of  the  Railway  and 
Canal  Traffic  Act,  1854.  Railway  companies  are  bound  by 
that  Act  to  provide  reasonable  facilities  for  carrying  passengers, 
but  they  are  not  common  carriers  of  passengers.  So  railway 
companies  are  bound  to  provide  reasonable  facilities  for  carry- 
ing animals  or  particular  classes  of  goods,  but  it  by  no  means 
follows  that  they  are  liable  as  common  carriers  for  what  the}7 
are  bound  by  statute  to  carry.  This  distinction  is  important 
and  requires  to  be  borne  in  mind.  Whether  railway  companies 
are  common  carriers  of  particular  classes  of  goods  depends 
upon  what  they  habitually  do  or  profess  to  do  with  respect 
to  such  goods.  In  the  case  now  before  us  the  defendants  are 
not  common  carriers  of  dogs,  and  are  not  bound  to  carry  dogs 
at  their  own  risk.  But  the  defendants  are  nevertheless  bound 
to  provide  reasonable  facilities  for  carrying  dogs,  and  are,  in 
other  words,  bound  to  carry  them  at  reasonable  times  and  on 
reasonable  terms.  This  brings  me  to  the  consideration  of 
section  7  of  the  Railway  and  Canal  Traffic  Act,  1854,  and  to 
the  application  of  that  section  to  the  facts  of  the  case.  The 
section  itself  must  be  construed  in  conformity  with  the  prin- 
ciples finally  settled  by  the  House  of  Lords  in  Peck  v.  Th<: 
North  Staffordshire  Railway  Company  (infra,  p.  653).  According 
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to  that  decision,  not  only  must  conditions  made  by  a  railway 
company  be  just  and  reasonable  in  the  opinion  of  the  Court 
or  Judge  before  whom  any  question  relating  to  them  shall  be 
tried,  but  also  contracts  signed  by  the  senders  of  goods  must 
be  just  and  reasonable  in  the  opinion  of  the  same  tribunal. 
[His  Lordship  then  held  that  the  company  had  not  satisfied 
the  onus  of  proof  that  the  conditions  were  reasonable.] 
Lopes,  J.,  agreed. 

Appeal  alloivcd. 


Sect.  7. — The  company  is  liable  for  any  loss  caused  by 
neglect  or  default  unless  such  liability  is  excluded  by 
a  special  contract  which  is  both  signed  and  reasonable. 

PEEK  v.  NORTH  STAFFORDSHIRE  RAILWAY 

COMPANY.    (1863) 
[10  H.  L.  473 ;  32  L.  J.  Q.  B.  241 ;  8  L.  T.  768 ;  4  W.  E.  1025.] 

Action  for  damage  to  three  marble  chimney-pieces  through 
the  negligence  of  the  company.  A  short  time  prior  to  the 
forwarding  of  the  marble  the  company  had  sent  to  the  con- 
signor a  printed  notice  as  follows :  "  The  North  Staffordshire 
Railway  Company  hereby  give  notice  that  they  will  receive, 
forward,  and  deliver  goods  solely  subject  to  the  conditions 
hereunder  stated." 

One  condition  was — "  That  the  company  shall  not  be  respon- 
sible for  the  loss  of  or  injury  to  any  marbles  .  .  .  unless 
declared  and  insured  according  to  their  value." 

The  company  collected  the  marble.  Messages  and  notes 
passed  between  the  consignor  and  the  agent  of  the  company 
on  the  subject  of  the  terms  on  which  they  were  to  be  carried, 
the  consignor  refusing  to  declare  the  value  until  informed  of 
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the  rate  of  insurance.  After  a  month's  delay  the  agent 
verbally  required  the  consignor  to  elect  between  sending  the 
goods  at  owner's  risk  at  55s.  per  ton  or  to  forward  it  insured 
at  an  additional  charge  of  10  per  cent,  on  the  declared  value. 
Having  considered  this,  the  consignor  wrote,  "  Please  forward 
the  three  cases  to  London  not  insured." 

By  their  defence  the  company  pleaded  (inter  alia)  as  follows  : 

Fourth  plea,  that  the  goods  were  received  and  carried  under 
the  terms  of  a  specific  contract  signed  by  the  plaintiff,  whereby 
it  was  agreed  that  the  defendants  should  not  be  responsible 
for  loss  or  injury. 

Fifth  plea,  that  the  goods  were  carried  under  a  certain 
just  and  reasonable  condition  made  by  the  defendants  to  the 
same  effect  and  assented  to  by  the  plaintiff. 

Held,  that  such  special  conditions  must  be  both  contained 
in  a  special  contract  signed  by  the  consignor  and  be  just  and 
reasonable ;  that  the  conditions  were  not  just  and  reasonable, 
nor  was  there  a  special  contract  signed  by  the  parties  within 
the  meaning  of  17  &  18  Viet.  c.  81,  s.  7. 

The  following  questions  were  ordered  to  be  put  to  the 
Judges  : — 

1.  Is   the    condition,   that    the    company   should    not    be 
responsible  for   injury  to   the   goods  (that   is,  the  marbles), 
unless  the  same  were  declared  and  insured  according  to  their 
value,  a  just  and  reasonable  condition  within  the  true  intent 
and  meaning  of  the  17  &  18  Yict.  c.  31  s.  7  ? 

2.  Is  the  plaintiff  entitled  to  have  the  verdict  entered  for 
him  upon  the  4th  plea  ? 

3.  Is  the  plaintiff  entitled  to  have  the  verdict  entered  for 
him  on  the  5th  plea  ? 

MB.  JUSTICE  BLACKBURN  :  My  Lords,  the  answers  to  be  given 
to  the  questions  put  by  your  Lordships,  in  my  opinion,  to  a  great 
extent  depend  upon  the  true  construction  of  the  7th  section  of  the 
Eailway  and  Canal  Traffic  Act,  1854  (17  &  18  Viet.  c.  31). 
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.  .  .  The  Eailway  and  Canal  Traffic  Act,  1854,  was  passed  in 
consequence  of  disputes  between  the  companies  and  their 
customers  which  has  led  to  much  litigation,  resulting  in  a  series 
of  decisions  fixing  the  law  in  such  a  manner  that  the  Legislature 
thought  fit  to  intervene. 

...  At  the  common  law  a  carrier  who  received  goods  as  such 
was  responsible  for  every  injury  occasioned  to  them  by  any  means 
except  the  act  of  God  or  of  the  Queen's  enemies.  He  was  also 
bound  to  receive  goods  tendered  to  him  for  carriage,  and  was 
liable  to  an  action  if  he  refused  to  receive  them  without  reasonable 
excuse;  and  such  an  action  may  still  be  maintained  (Crouch  v. 
London  and  North-  Western  Railway  Company,  14  C.  B.  555).  But 
many  years  ago  a  practice  began  by  which  carriers  sought  to 
restrict  their  liability  by  giving  notice  that  they  would  not  be 
answerable  for  loss,  except  on  conditions  limiting  the  extent  of 
their  common  law  liability  as  carriers.  [He  then  quoted  from 
Story  on  Bailments,  published  in  1832,  section  549,  to  the  effect 
that  they  could  not  by  so  doing  limit  their  liability  for  gross 
negligence  or  fraud  on  the  part  of  themselves  or  servants,  and 
continued  :] 

In  my  opinion,  the  weight  of  authority  was  in  1832  in  favour  of 
this  view,  but  the  cases  decided  in  our  courts  between  1832  and 
1854  established  that  this  was  not  the  law,  and  that  a  earner 
might  by  a  special  notice  make  a  contract  limiting  his  responsibility 
even  in  the  cases  here  mentioned,  of  gross  negligence,  misconduct, 
or  fraud  on  the  part  of  his  servants  ;  and,  as  it  seems  to  me,  the 
reason  why  the  Legislature  intervened  in  the  Railway  and  Canal 
Traffic  Act,  1854,  was  because  it  thought  that  the  companies  took 
advantage  of  those  decisions  (in  Story's  language)  "  to  evade 
altogether  the  salutary  policy  of  the  common  law."  Such  is  my 
opinion ;  but  to  maintain  it  I  must  examine  the  cases  in  more 
detail.  [He  then  did  this.] 

...  It  was  under  these  circumstances  that  the  Eailway  and 
Canal  Traffic  Act,  1854,  was  passed.  [He  then  read  the  7th 
section.] 

The  language  of  this  section  has  been  very  severely  criticised, 
and  I  do  not  attempt  to  defend  it;  for  the  section  is  very  in- 
artificially  framed ;  and  the  difference  of  opinion  that  has  existed 
as  to  its  construction  shows  that,  when  looked  at  by  itself,  it  is 


656  CASES   ON   THE  LAW   OF   CONTRACTS. 

obscure.  But  I  think  that  when  the  previous  state  of  the  decisions 
is  looked  to,  and  the  language  of  the  Statute  is  construed,  as  it 
ought  to  be,  with  reference  to  them,  the  intention  of  the  Legislature 
is  clear. 

.  .  .  The  true  construction  of  the  Act  is,  I  think,  that  which  is 
very  clearly  expressed  by  Lord  Chief  Justice  Jervis,  in  delivering 
the  judgment  of  the  Common  Pleas  in  Simons  v.  The  Great  Western 
and  The  North- Western  v.  Dunham  (18  C.  B.  805,  826,  829),  where 
he  says,  "  The  fair  meaning  of  the  section,  as  it  seems  to  me,  is 
this :  the  first  branch  of  it  declares  that  all  notices,  conditions  or 
declarations  made  and  given  by  the  company  shall  be  null  and 
void,  in  so  far  as  they  go  to  release  the  company  from  liability  for 
loss  of  or  injury  to  goods,  etc.,  in  the  receiving,  forwarding,  or 
delivering  thereof,  occasioned  by  the  neglect  or  default  of  the 
company  or  its  servants.  But  then  it  goes  on  to  provide  in  the 
next  branch  that  this  shall  not  prevent  the  company  from  making 
such  conditions,  which  shall  be  adjudged  by  the  Court  or  Judge 
before  any  question  relating  thereto  shall  be  tried,  to  be  just  and 
reasonable.  And  further,  though  just  and  reasonable,  such 
condition  or  special  contract  shall  not  be  binding  unless  signed  by 
the  person  sending  or  delivering  the  goods." 

...  I  shall  now  proceed  to  answer  your  Lordships'  questions, 
assuming  that  I  have  established  that  a  condition  exempting. a 
railway  company  from  liability  for  loss  or  injury  done  to  goods 
occasioned  by  the  neglect  or  default  of  the  company  or  its  servants 
is  void,  unless  it  be  such  as  the  Court,  as  a  matter  of  law,  adjudges 
to  be  reasonable,  and  unless  also  it  is  contained  in  a  signed 
contract. 

I  answer  your  Lordships'  first  question  in  the  negative,  I  think 
the  condition  is  not  a  just  and  reasonable  condition  within  the 
meaning  of  the  Act. 

If  the  effect  of  the  condition  was  merely  to  stipulate  that  the 
•carriers  should  not  be  responsible  for  any  loss  or  injury  accruing 
to  the  articles  from  accident  (other  than  the  act  of  God  or  the 
Queen's  enemies),  leaving  them  liable  for  all  loss  or  injury  which 
could  be  shown  to  arise  from  their  neglect  or  default,  the  condition 
would,  I  think,  be  reasonable,  or  rather  it  would  not  be  within 
the  enactment  which  renders  void  only  those  conditions  which 
limit  the  liability  of  the  company  for  loss  or  injury  occasioned  by 
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neglect  or  default  on  their  part.  But  I  do  not  think  that  this 
is  the  meaning  of  the  condition.  A  condition  to  that  effect  would 
afford  the  company  some  protection,  but  not  much. 

They  say  (I  fear  with  some  truth)  that  the  bias  of  a  jury  is 
so  decidedly  against  them,  that,  especially  in  the  County  Court, 
they  do  not  get  impartial  justice.  And  the  Legislature  has  been 
brought  so  far  impressed  by  this,  that  it  is  provided  that  the 
reasonableness  of  the  condition  shall  be  adjudged  by  the  Court. 
I  think  that  those  who  framed  the  condition  in  the  present  case 
intended  to  stipulate  that  the  company  should  not  be  liable  for 
any  loss  or  injury  accruing  in  the  course  of  the  carriage,  so  that 
there  might  be  no  question  for  the  jury  at  all. 

Assuming  that  the  condition  has  this  meaning,  is  it  reasonable  '? 
I  think  that  a  condition  exempting  the  carriers  wholly  from 
liability  for  the  neglect  and  default  of  their  servants  is  primd  facie 
unreasonable.  I  do  not  go  so  far  as  to  say  that  it  is  necessarily  in 
every  case  unreasonable  and  void.  A  carrier  is  bound  to  carry  for 
a  reasonable  remuneration,  and  if  he  offers  to  do  so,  but  at  the 
same  time  offers  in  the  alternative  to  carry  on  the  terms  that  he 
shall  have  no  liability  at  all,  and  holds  forth  as  an  inducement 
a  reduction  of  the  price  below  that  which  would  be  reasonable 
remuneration  for  carrying  at  carrier's  risk,  or  some  additional 
advantage  which  he  is  not  bound  to  give,  and  does  not  give,  to 
those  that  employ  him  with  a  common  law  liability,  I  think 
a  condition  thus  offered  may  be  reasonable  enough. 

.  .  .  But  in  the  present  case  there  is  no  such  option  ;  the  de- 
fendants refuse  to  carry  the  goods  at  all  unless  the  customer  either 
consents  that  they  should  be  carried  without  liability  for  neglect  or 
default,  or  agrees  to  pay  whatever  amount  they  choose  to  fix  as  an 
insurance.  I  do  not  deny  that  the  carrier's  risk  is  greater  where 
the  article  is  fragile  and  valuable  than  in  other  cases,  and  there- 
fore the  carrier's  remuneration  may  be  increased  where  the  article 
is  of  such  a  nature.  But  I  think  that  the  onus  lies  strongly  on  the 
carriers  to  show  that  the  extra  sum  they  demand  is  no  more  than 
is  necessary  to  raise  the  ordinary  charge  to  that  which  is  reason- 
able with  regard  to  the  particular  article.  In  the  present  case  the 
charge  which  the  company  sought  to  impose  was  £10  per  cent. 
on  the  value,  or  £21.  No  attempt  was  made  at  the  trial  to  show 
that  this  was  reasonable,  probably  because  this  high  charge  was 

L.C.  2    U 
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intended  to  be  a  deterring  rate,  and  it  was  felt  by  the  company's 
advisers  useless  to  attempt  to  show  the  contrary.  But  at  all 
events  no  evidence  was  given  to  show  that  the  charge  was  reason- 
able, and  I  think  the  onus  of  proving  that  it  was  lay  on  the  com- 
pany. I  cannot,  therefore,  look  upon  this  as  a  case  in  which 
the  defendants  offer  the  customer  a  bond  fide  practical  choice, 
either  to  have  his  goods  carried  in  the  ordinary  way  for  a  reason- 
able remuneration,  or  at  his  own  risk  at  a  lower  rate,  but  as  an 
instance  of  what  is  called  by  Story,  in  the  passage  cited  by  me, 
attempting,  by  demanding  an  exorbitant  fine,  to  compel  the  owner 
of  the  goods  to  yield  to  unjust  and  oppressive  limitations  on  his 
rights,  and  I  consequently  come  to  the  conclusion  that  the  condi- 
tion is  unreasonable. 

[Crompton,  Vaughan  Williams,  JJ.,  and  Cockburn,  L.C.J., 
agreed  that  there  must  be  a  signed  contract,  the  conditions  of 
which  must  be  reasonable.  Crompton,  J.,  further  agreed  that  there 
was  no  such  contract,  and  that  the  condition  was  unreasonable. 
Cockburn,  L.C.J.,  considered  that  there  was  a  signed  contract, 
but  that  it  was  unreasonable  because  it  exempted  from  negligence. 
Vaughan  Williams,  J.,  considered  that  there  was  no  signed  contract, 
but  that  the  proposed  terms  were  reasonable.  Willes,  J.,  considered 
that  there  was  a  contract,  and  that  the  conditions  were  reasonable. 
Martin,  B.,  considered  that  the  condition  must  not  be  construed  as 
exempting  from  negligence,  but  that  if  it  did  it  was  void.] 

The  Lord  Chancellor  (Lord  WESTBURY)  :  My  Lords,  this  is  a 
question  of  great  interest  to  the  community  at  large,  and  of 
special  importance  to  the  railway  companies.  We  are  much 
indebted  to  the  learned  judges  for  the  elaborate  opinions  which 
they  have  given  in  this  case.  I  regret  that  those  opinions  are 
much  at  variance  with  one  another.  I  attribute  that  difference 
of  opinion  to  the  conflicting  decisions  upon  this  subject;  but, 
with  deference  I  cannot  believe  that  there  is  in  the  matter 
itself  any  very  serious  difficulty. 

The  question  depends  almost  entirely  upon  the  construction 
to  be  given  to  the  7th  section  of  the  Eailway  and  Canal  Traffic 
Act,  passed  in  the  year  1854.  My  Lords,  I  concur  entirely 
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with  the  interpretation  put  upon  that  sestion  by  Lord  Chief 
Justice  Jervis  in  the  case  of  Simons  v.  The  Great  Western 
Railway  Company  (18  C.  B.  805,  829).  I  think  that  the  true 
construction  of  that  section  may  be  expressed  in  a  few  words. 
I  take  it  to  be  equivalent  to  a  simple  enactment  that  no 
general  notice  given  by  a  railway  company  shall  be  valid  in 
law  for  the  purpose  of  limiting  the  common  law  liability  of 
the  companies  as  carriers.  Such  common  law  liability  may 
be  limited  by  such  conditions  as  the  Court  or  judge  shall 
determine  to  be  just  and  reasonable;  but  with  this  proviso, 
that  any  such  condition  so  limiting  the  liability  of  the  company 
shall  be  embodied  in  a  special  contract  in  writing  between  the 
company  and  the  owner  or  person  delivering  the  goods  to 
the  company,  and  which  contract  in  writing  shall  be  signed 
by  such  owner  or  person.  It  is  true  that  the  section  is 
expressed  in  a  confused  manner,  but  those  conclusions,  I 
think,  are  plainly  deducible  from  the  cumbrous  language 
which  is  there  employed. 

The  first  point,  therefore,  which  arises  in  the  present  case 
is  this :  Is  the  condition  on  which  the  company  in  the  present 
appeal  rests  its  defence  a  just  and  reasonable  condition  ? 

It  is  important,  in  the  first  place,  to  observe,  that  not  only 
does  the  section  of  the  Act  of  Parliament  to  which  I  have 
referred  declare  that  the  general  conditions  shall  be  invalid 
so  far  as  they  seek  to  affect  the  common  law  liability  of 
railway  companies  as  carriers,  but  the  words  expressly  state 
that  any  condition  having  for  its  object  to  relieve  a  company 
from  liability  occasioned  by  the  neglect  or  default  of  such 
company  shall  be  null  and  void.  Now,  if  the  present  condition 
had  been  embodied  in  a  contract  between  the  company  and 
the  owner  of  the  goods  delivered  to  be  carried  by  that 
company,  the  necessary  effect  of  such  a  contract  would  be, 
that  it  would  exempt  the  company  from  responsibility  for 
injury,  however  caused,  including  therefore  gross  negligence 
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and  even  fraud  or  dishonesty  on  the  part  of  the  servants  of  the 
company.  For  the  condition  is  expressed  without  any  limita- 
tion or  exception. 

I  am  therefore,  in  the  first  place,  clearly  of  opinion,  that  the 
condition  insisted  upon  by  the  company,  even  if  it  had  been 
duly  embodied  in  a  special  contract  between  the  parties  to 
this  appeal,  is  a  condition  which  it  would  have  been  the  duty 
of  a  court  to  hold  to  be  neither  just  nor  reasonable. 

But,  my  Lords,  it  is  not  only  necessary  that  the  condition 
should  be  just  and  reasonable,  but  it  is  also  necessary,  as  I 
have  already  observed,  that  it  should  be  embodied  in  a  special 
contract  in  writing,  signed  by  the  owner  of  the  goods,  or  the 
person  delivering  the  goods.     And  the  second  question  that 
arises  (although  in  truth  the  first  point  would  dispose  of  the 
whole  case)  is  whether  there  does  exist  in  this  case  any  special 
contract  in  writing,  embodying  the  condition,  signed  by  the 
owner  of  the  goods,  or  the  person  delivering  the  goods.     It  is 
insisted  by  the  plaintiff  that  that  requisition  of  the  statute  is 
answered  and  fulfilled  by  the  letter  of  the  1st  of  August,  1857 ; 
it  is  contended  by  the  company  that  the  words  which  are 
found  in  that  letter,  "  not  insured  ",  do  refer  to  and  incorporate 
the  condition.      I   am   clearly  of   opinion,   that  there  is   no 
foundation  for  that  contention  on  their  part,  and  I  am  also  of 
opinion  that  it  is  not  competent,  by  any  description  or  parol 
evidence,  so  to   interpret   the  words  "  not   insured ",   as  to 
embody  or  incorporate  the  condition  itself  into  the  letter,  and 
thereby  make  it  a  special  contract  in  writing.     Such  special 
contract  in  writing,  signed  by  the  party  delivering  the  goods, 
must  itself,  either  in  terms  or  by  distinct  reference,  set  out  or 
embody  the  condition  in  question.     But  I  am  of  opinion,  that 
those  words  "  not  insured  "  do  not  refer  to  the  written  condi- 
tion, or  afford  any  ground  upon  which  the  written  condition 
can  be  regarded  as  incorporated  with  the  letter. 

I  am,  therefore,  of  opinion  that  even  if  the  condition  had 
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been  just  and  reasonable  there  would  not  be  found  in  the 
present  case  any  special  contract  in  writing  sufficient  to 
answer  the  exigency  of  the  7th  section,  and  I  should  there- 
fore have  been  of  opinion  that,  in  the  Court  below,  the  plaintiff 
Peek  was  entitled  to  a  verdict  on  the  fourth  plea. 

Lord  Cranworth  concurred. 

Lord  WENSLEYDALE  :  I  agree,  therefore,  entirely  with  the 
view  of  this  statute  entertained  by  Chief  Justice  Jervis  in 
Simons  v.  Great  Western  Railway  Company  (18  C.  B.  805-829) , 
and  expressed  in  very  clear  and  intelligible  terms.  .  .  .  What, 
then,  is  the  meaning  of  the  alleged  condition  ?  Does  it  mean 
to  protect  the  company  from  all  liability,  however  occasioned '? 
Or,  is  there  an  implied  exception  of  the  default  or  neglect  of 
the  company  or  its  servants  ?  I  think  it  impossible  to  give 
this  construction  to  the  alleged  condition,  for  the  condition 
is  pleaded  in  bar  to  the  whole  cause  of  action.  As  the  plea 
is  pleaded  it  is  unquestionably  meant  as  an  answer  to  the 
whole  damage  sustained.  In  that  sense,  it  is  quite  clear  the 
condition  was  unreasonable. 

Appeal  alloivcd. 


For  such  a  condition  to  be  reasonable  the  consignor  must 
be  given  a  bond  fide  option  between  carnage  at 
company's  risk  on  reasonable  terms  and  on  the  special 
terms.  _ 

BROWN  v.  M.,  S.,  AND  L.  RY.    (1883) 

[53  L.  J.  Q.  B.  124  ;  8  A.  C.  703.] 

This   was   an   appeal   from   a   judgment   of  the   Court   of 
Appeal,  which  reversed  one  of  the  Queen's  Bench  Division. 
The  facts,  which  were  found  in  a  Special  Case  stated  by 
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a  County  Court  Judge  for  the  opinion  of  the  Queen's  Bench 
Division,  were  as  follows  : — 

The  plaintiff  was  a  fish  merchant  of  Great  Grimsby,  and 
had  been  in  the  habit  for  some  years  of  consigning  live  cod- 
fish to  the  defendants  for  transport  to  Billingsgate  market. 

On  the  28th  of  December,  1880,  the  plaintiff  signed  a  risk 
note  requesting  the  company  to  forward  his  fish  at  a  rate 
one-fifth  below  ordinary  rates,  and  undertaking  to  free  and 
relieve  the  company  from  all  claims  or  liability  for  loss  or 
damage. 

In  accordance  with  this  undertaking,  all  fish  was  from  that 
date  forwarded  for  the  plaintiff  at  the  lower  rate. 

On  the  13th  of  April,  1881,  two  days  before  Good  Friday, 
the  quantity  of  fish  delivered  by  the  fish  merchants  at  Grimsby 
for  transit  by  the  defendants'  lines  to  London  was  much  in 
excess  of  the  ordinary  amount ;  but  no  consignments  were 
refused  by  the  defendant  company,  nor  special  provision  made 
nor  steps  taken  for  the  sending  off  the  vans  of  fish  in  such 
time  as  that  they  should  reach  Billingsgate  market  as  usual ; 
nor  was  any  notice  or  warning  given  to  the  plaintiff,  who 
accordingly,  instead  of  keeping  his  fish  alive  till  they  could 
be  sent  off,  stunned  them  as  usual,  and  packed  them  ready 
to  be  sent  off. 

The  plaintiffs  fish,  in  consequence  of  not  being  sent  off 
till  3.25  a.m.  on  the  14th  of  April,  instead  of  by  the  8.40  p.m. 
train  on  the  13th,  were  too  late  for  the  Billingsgate  market, 
and  the  plaintiff  suffered  loss  thereby. 

The  County  Court  Judge  held  that  the  defendant  company 
had  failed  to  justify  the  delay  which  had  taken  place  in  deliver- 
ing the  fish  consigned  to  them  for  carriage,  and  that  they  were 
not  protected  by  the  "risk  note"  which  the  plaintiff  had 
signed,  and  thereupon  directed  judgment  to  be  entered  for  the 
plaintiff  for  £1  and  costs. 

The  judgment  of  the  County  Court  Judge  was  reversed  by 
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the  Queen's   Bench  Division,  but  restored  by  the  Court  of 
Appeal. 

The  company  appealed. 

Lord  BLACKBURN:  We  come  to  the  question  whether  this 
contract  is  made  void  by  the  Railway  and  Canal  Traffic  Act. 
There  was  a  great  deal  of  opposition  to  that  Railway  and  Canal 
Traffic  Act  when  it  was  first  passed,  and  many  people  said  that 
it  was  most  unjust,  and  so  on ;  but  it  was  ultimately  decided 
in  Peek  v.  The  North  Staffordshire  Railway  Company  (supra, 
p.  653)  that  it  is  valid  and  effectual  until  the  Legislature  choose 
to  repeal  it,  to  this  extent,  that  contracts,  even  though  signed 
(which  they  must  be  to  be  valid,  and  as  this  contract  is),  are 
void  if  they  purport  to  free  a  railway  or  canal  company  from 
responsibility  for  the  negligence  of  their  servants,  unless  they 
are  adjudged  reasonable  by  a  Judge  or  a  Court.  And  the 
question  comes  to  be  here,  What  are  the  grounds  upon  which 
a  Court  (which  your  Lordships  now  are  for  that  purpose)  is 
entitled  to  consider  whether  this  contract  is  reasonable  or  not, 
and  what  are  you  to  adjudge  upon  it  ?  Now,  on  that  subject 
we  have  certainly  an  alternative,  for  in  the  very  terms  and  on 
the  face  of  the  contract  it  is  said,  "  The  company  agree  that 
the  rates  charged  will  be  one-fifth  lower  than  where  no  such 
undertaking  as  the  annexed  is  granted."  So  that  it  is  quite 
clear  upon  the  face  of  the  contract  that  there  is  to  be  a  reduc- 
tion of  one-fifth,  twenty  per  cent.,  from  the  rates  actually 
charged,  if  the  parties  choose  to  avail  themselves  of  it.  I  do 
not  think  that  the  mere  fact  of  its  being  said  that  there  is 
another  charge  would  be  of  itself  sufficient  to  make  this  con- 
tract reasonable.  The  spirit  and  object  of  the  enactment  in  the 
Railway  and  Canal  Traffic  Act  are  very  well  expressed  in  Seal 
v.  The  South  Devon  Railway  Company  (3  Hurl.  &  C.  337) .  "  The 
real  question,"  says  Mr.  Justice  Crompton,in  delivering  the  judg- 
ment of  the  Exchequer  Chamber,  "is  whether  the  individual  and 
the  public  are  sufficiently  protected  from  being  unjustly  dealt 
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with  by  the  parties  having  the  monopoly."  The  mischief  was 
supposed  to  consist  in  giving  a  practical  monopoly  to  the  rail- 
way companies  by  compelling  people  to  enter  into  contracts 
whether  they  willed  it  or  no.  The  Act  says,  "If  you  have 
signed  a  written  contract  expressing  a  certain  condition,  a 
Judge  or  a  Court  shall  see  whether  it  is  reasonable  or  not." 
Mr.  Justice  Crompton  says,  and  I  think  rightly  says,  that  in 
order  to  judge  whether  it  is  reasonable  or  not  you  must  look 
at  this  consideration,  Are  the  individual  and  the  public  suffi- 
ciently protected  from  being  unjustly  dealt  with  by  the  effect  of 
that  monopoly  ? 

Now,  I  think  it  will  be  seen  that  in  this  case  there  was  really 
a  reasonable  means  of  the  goods  being  carried,  and  that  the 
company  offered  to  fulfil  their  duty  as  common  carriers  in  say- 
ing, "  We  will  carry  all  goods  that  are  brought  to  us,  fish  and 
otherwise,  on  being  paid  a  reasonable  remuneration — we  will 
carry  them  according  to  the  custom  of  the  English  realm,  and 
will  safely  deliver  the  goods,  unless  certain  excepted  things 
prevent  their  being  so  delivered."  I  myself  think  (although 
it  seems  to  be  treated  as  an  absurdity  to  reason  in  that  way) 
that  so  long  as  they  are  offering  and  are  willing  to  carry  at 
a  reasonable  price  and  to  fulfil  their  duty,  it  cannot  be  un- 
reasonable to  say,  "If  you  prefer  your  goods  being  carried 
on  other  terms  we  will  agree  to  it."  Whatever  these  contracts 
are,  the  parties  are  not  left  at  arm's  length,  and  the  mischief 
which  the  Railway  and  Canal  Traffic  Act  supposed  to  exist,  of 
individuals  and  the  public  being  coerced  by  a  practical  monopoly, 
does  not  arise,  for  they  can  have  their  goods  carried  according 
to  the  terms  of  the  common  law  without  being  called  upon  to 
pay  anything  more  than  a  reasonable  remuneration. 

Now,  I  am  not  prepared  to  say  that  where  there  are  maximum 
rates  fixed,  as  no  doubt  there  are  on  this  railway,  everything 
within  these  maximum  rates  must  be  a  reasonable  remuneration. 
I  do  not  say  whether  that  is  so  or  not.  That  may  be  a 
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matter  worthy  of  consideration  in  some  other  case.  But  I  do 
say  this,  that  when  there  has  been  a  rate  fixed,  if  it  be  shown 
in  point  of  fact  that  although  people  can  have  their  goods 
reasonably  carried  at  that  rate,  they  do  enter  into  agreements 
of  this  sort  to  have  them  carried  at  another  rate,  that  is 
extremely  strong  evidence  that  the  agreement  is  reasonable, 
and  I  should  think  that  no  Court  would  fail  so  to  find  it  if 
that  evidence  was  produced  before  them. 

[His  Lordship  then  considered  the  evidence  and  found  that 
the  ordinary  rate  was  operative  and  a  bond  fide  alternative 
method  for  sending  fish.] 

Lord  WATSON  :  .  .  .  Then,  as  regards  the  alternative  rate,  I 
am  not  prepared  to  adopt,  and  I  cannot  adopt,  the  view  which 
seems  to  have  been  taken  by  the  learned  Judges  of  the  Appeal 
Court,  that  whenever  the  lower  rate  without  liability  on  the 
part  of  the  company  is  such  as  to  induce  the  bulk  of  the 
traders  to  prefer  it  to  the  ordinary  rate  with  liability  on 
the  part  of  the  company,  the  condition  and  the  lower  rate 
must  necessarily  be  illegal  and  void.  That  does  not  appear  to 
me  to  be  a  reasonable  construction  of  the  words  of  the  statute, 
"just  and  reasonable"  condition.  It  does  not  appear  to  me 
to  be  warranted  by  the  judgment  of  this  House  in  Peek  v.  The 
North  Staffordshire  Railway  Company.  And  I  take  leave  here 
to  observe  that,  according  to  my  apprehension  of  that  case,  it 
authoritatively  decides,  upon  the  statute,  these  three  points — 
in  the  first  place,  that  a  condition  of  this  kind  must  be  in 
writing  in  order  to  bind  the  trader  ;  in  the  second  place,  that 
it  must  be  proved  to  the  satisfaction  of  the  Court  to  be  a 
reasonable  condition  ;  and,  in  the  third  place,  that  the  onus  of 
showing  that  it  is  a  reasonable  condition  rests  upon  the  railway 
company  who  allege  it. 

Lord  BBAMWELL  :  Now,  in  my  opinion,  this  was  a  voluntary 
agreement.  That  is  the  question  which  we  have  to  consider, 
and  the  fact  that  there  was  an  alternative  is  only  of  importance 
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as  showing  that  the  agreement  was  voluntary ;  because,  if 
there  is  no  alternative,  then  although  the  agreement  is  come 
to  in  terms,  yet  in  truth  in  a  sense  it  is  no  agreement  between 
the  parties  because  there  is  a  compulsion  on  one  of  them  to 
enter  into  it.  Therefore  it  becomes  of  importance  to  see 
whether  there  was  an  alternative,  for  the  purpose  of  seeing 
whether  the  agreement  was  a  voluntary  one.  Now  there  was 
most  obviously  an  alternative.  Where  was  this  alternative  ? 
The  plaintiff  might  have  sent  his  fish  if  he  had  liked  paying 
twenty-five  per  cent,  more  than  he  did — that  is  to  say,  paying 
£100  where  he  paid  £80.  If  he  had  liked  he  might  have  sent 
his  fish  paying  in  that  ratio  and  in  that  proportion ;  or  he 
might  have  sent  it  upon  the  terms  upon  which  he  did  send  it 
—and  he  chose  the  latter. 

Lord  FITZGEKALD:  Why  should  the  plaintiff  be  relieved 
from  the  contract  he  has  deliberately  accepted  ?  There  was 
full  and  ample  consideration,  there  is  an  absence  of  any  fraud, 
and  he  has  not  been  overreached.  He  elected  to  send  his 
goods  at  the  lower  rate — the  alternative  offered  to  him  was 
fair ;  and  I  can  discover  no  ground  on  which  we  can  treat  this 
special  contract  as  a  fraud  on  the  statute,  or  relieve  the  plaintiff 
from  its  consequences. 

Order  under  appeal  reversed.     Order  of  the 
Queen's  Bench  Division  restored. 


DICKSON  v.  G.  N.  RY. 

[Supra,  p.  648.] 
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What  is  "personal  or  ordinary  luggage? 

BRITTEN  v.  G.  N.  R.   (1899) 
[(1899)  1  Q.  B.  243.] 

The  plaintiff,  a  passenger  on  the  railway,  claimed  to  be 
entitled  to  have  his  bicycle  carried  free  of  charge  as  ordinary 
personal  luggage. 

Held,  not  "  ordinary  luggage  "  within  the  meaning  of  a 
Railway  Act. 

CHANNELL,  J. :  This  case  is  necessarily  a  novel  one ;  but 
I  am  clearly  of  opinion  that  a  bicycle  cannot  be  considered  to 
be  "  ordinary  luggage  "  within  the  meaning  of  this  definition. 
It  is  one  of  the  cases  in  which  it  is  far  easier  to  say  what  is 
not  luggage  than  it  is  to  give  an  exhaustive  definition  of  what 
is  luggage ;  and  the  judges  have  apparently  always  found  that 
to  be  the  case. 

I  think  there  are  certain  requirements  which  must  exist  in 
order  that  the  thing  may  be  ordinary  luggage ;  first  of  all,  that 
it  must  be  for  the  passenger's  personal  use  ;  and  next,  that  it 
must  be  for  use  in  connection  with  the  journey,  which  I 
understand  means  that  it  must  be  something  that  is  habitually 
taken  by  the  person  when  he  is  travelling,  for  use,  not  merely 
during  the  actual  journey,  but  for  use  during  the  time  he  is 
away  from  home.  He  is  not  to  take  his  furniture,  and  such- 
like articles  of  permanent  use,  under  the  category  of  luggage. 
So  far  that  excludes  things  which  are  not  taken  for  those 
purposes,  but  it  does  not  seem  to  me  at  all  necessary  to  say 
that  it  includes  everything  which  is  taken  for  personal  use. 
It  seems  to  me,  that  overriding  it  all  in  the  word  "  luggage  " 
there  is  involved  the  idea  of  a  package  or  something  of  that 
sort ;  and  it  seems  to  me  that  an  article  which  is  taken,  as  it 
were,  loose,  as  a  bicycle  is  taken,  is  subject  to  rather  different 
considerations.  I  think  that  Mr.  Russell  is  right  in  saying 
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that  there  must  be  added  to  the  things  which  are  not  luggage 
things  of  a  special  character,  which  require  special  care,  and 
are  not  packed  in  this  way.  There  are  many  small  articles, 
such  as  musical  instruments,  for  instance,  or  a  gun  apart  from 
its  case,  which  are  sometimes  carried  by  passengers.  I  do  not 
think  that  a  passenger  could  require  articles  of  that  kind  to  be 
taken  as  luggage,  loose  and  without  package,  though  it  may 
be  that  a  gun  in  a  gun  case  packed  up  would  be  a  package 
and  ordinary  luggage. 

Judgment  for  the  defendants. 
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ACCEPTANCE 

of  offer,  must  be  communicated,  3-23 

must  be  unconditional,  57 
communication  of,  by  conduct,  5,  8,  9 

in  a  manner  indicated,  10 
by  post,  17-23 

how  far  bound  by  terms  in  offer  by,  35-47 
under  sect.  4,  Sale  of  Goods  Act,  573 
in  performance  under  sect.  35,  Sale  of  Goods  Act,  573 

ACCEPTOR, 

liability  of,  when  drawer's  signature  forged,  542 
on  bill  altered  after  acceptance,  545 

ACCOUNT 

for  all  money  received,  agent  must,  338 
secret  profits,  agents  must,  508 

ACT  OP  GOD 

definition  of,  629,  406 

common  carriers  not  liable  for  loss  due  to,  629 

ACTUAL  RECEIPT 

under  sect.  4,  Sale  of  Goods  Act,  573,  576 

ADEQUACY 

of  consideration,  not  material  at  Common  Law,  66-68 

ADVERTISEMENT, 
offer  made  by,  10-16 
acceptance  of,  by  act,  10-16 
of  sale,  not  offer,  25 

AFFIRMATION 

of  contract  procured  by  undue  influence,  271 

AGENCY 

may  be  implied,  453 
by  ratification,  455 

estoppel,  453 
AGENT, 

contracts  made  by,  liability  on,  461-469 

of  Principal  on,  461,  474-494 
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AGENT — continued. 

holding  out  persons  as,  effect  of,  453 
duties  of,  must  not  delegate  without  authority,  508 
authority  may  be  implied,  509 
must  obey  instructions  unless  unlawful,  507 

account  for  money  received  notwithstanding  illegality 

of  transaction  in  which  received,  338 
account  for  all  secret  profits,  508 

not  use  to  detriment  of  Principal  material  or  informa- 
tion acquired  as  agent,  513 
guilty  of  misconduct  cannot  recover  remuneration,  495 

AGREEMENT 

to  provide  for  future  separation  void,  301.     See  CONTRACT. 

APPARENT  AUTHORITY 

of  mercantile  agent.     See  FACTORS  ACT. 

ARTICLES  OF  ASSOCIATION, 

strangers  acquire  no  rights  under,  358 
ASSIGNMENT 

of  liabilities,  365 

rights,  at  Common  Law,  366 
in  Equity,  368 
under  Judicature  Act,  373 
AUCTION, 

sale  by,  contract  on,  27 

employment  of  puffer  on,  27 
without  reserve,  27 
AUCTIONEER, 

liability  of,  on  advertisement  of  sale,  25-29 
implied  authority  of,  454 
AUTHORITY, 

implied  warranty  of,  by  agent,  468 
See  AGENCY. 

BAIL, 

duties  of  one  who  has  become,  306 
agreement  to  indemnify  void,  306 
BAILEE, 

seller  becoming,  for  buyer,  576 

BANK  AND   BANKER, 

obligation  of,  to  pay  customer's  bills,  541 

honour  customer's  cheques,  557 

countermand  of  authority,  what  is,  557 

paying  cheque  held  under  forged  indorsement,  568 

receiving  of  crossed  cheque  for  a  customer,  564 
BICYCLE 

not  personal  luggage,  667 
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BILL   OF   EXCHANGE,  517-552 

only  person  to  whom  addressed  can  become  liable  as  acceptor,  245 

"  Fictitious  Payee,"  who  is,  532 

blank,  authority  to  fill  up,  552 

See  NEGOTIABLE  INSTEUMENT. 
BLANK  or   BLANK  SIGNATURE 

authority  to  fill  up  in  bill,  550 
BONA  FIDES, 

test  of,  in  holder  of  negotiable  instrument,  518,  527 
BREACH  OF   CONTRACT 

may  act  as  a  discharge,  415 

impossibility  created  by  a  party  a,  421 
BREACH  OF  PROMISE, 

liability  of  personal  representative  for,  400 

by  person  known  to  be  married,  297 
BROKER, 

implied  authority  of,  453 
BUYER, 

acceptance  by,  what  is,  573 

in  possession  of  goods  or  documents  before  sale,  608 

CARRIAGE   OF   GOODS,   626-668. 

See  COMMON  CARRIER  ;  CARRIERS  ACT  ;  RAILWAY  COMPANY. 

CARRIERS   ACT 

does  not  protect  carrier  for  delay  not  due  to  loss,  642 
liability  of  carrier  for  felony  of  servant  under,  644 

CAVEAT  EMPTOB,  591 

CHEQUE, 

defined,  552 

banker's  authority  to  honour,  557 

forgery,  effect  of,  558 

"  not  negotiable,"  effect  of  crossing,  565 

COHABITATION 

may  raise  presumption  of  agency,  170-177 

COMMON   CARRIER, 
definition,  626 
duty  of,  to  carry,  627 

deliver  within  reasonable  time,  635 
how  far  an  insurer,  629 

not  against  delay,  635 
lieu  of,  for  unpaid  charges,  637 
liability  of,  for  loss  within  Carriers  Act,  642-644 
implied  warranty  to,  goods  fit  for  carriage,  638 

COMMUNICATION 

of  offer  and  acceptance,  1-23 
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COMPANY 

cannot  ratify  contracts  made  before  its  incorporation,  459 
right  to  rescind  contract  for  shares  on  ground  of  fraud  lost  by  winding 
up  order,  264 

COMPROMISE, 

consideration  for  a,  79 

CONCEALMENT, 
effect  of,  232 

on  contracts  of  insurance,  488 

CONDITIONS 

in  contract  of  sale — 

implied  on  sale  by  description,  588 
as  to  quality,  591 
on  sale  by  sample,  582,  591. 
when  to  be  treated  as  a  warranty,  582 
goods  on  approval  or  on  sale  or  return,  603 
in  restraint  of  marriage,  308 

trade,  315 

special,  how  far  acceptor  bound  by  offer  containing,  35-47 
must  be  reasonable  and  signed  to  protect  railway  company  from 

negligence  in  carriage  of  goods,  653 
what  are  reasonable,  653,  661 

CONFLICT   OF   LAWS 

as  to  validity  of  transfer  of  bill,  567 

CONSIDERATION,  10-16,  64-100 

necessary  to  all  contracts  not  under  seal,  64,  65 
adequacy  no  test,  66-68 
must  not  be  past,  69 
moral  obligation  not,  71 
forbearance  to  sue  as,  77-79 
past  service  at  request  as,  74-76 
compromise  of  disputed  claim  as,  79 
promise  to  perform  existing  duty  as,  81-94 
discharge  of  contracts,  how  far  required  for,  94 
stranger  to,  takes  no  rights  or  liabilities  under  the  contract,  355 
even  though  a  near  relative,  359,  366 

CONSIGNOR, 

carrier  not  liable  for  negligence  of,  629 

duties  of,  as  to  packing,  634 

implied  warranty  that  goods  are  fit  for  carriage  by,  638 

need  not  declare  contents  of  parcels,  627 

CONTRACT, 

against  public  policy,  301 

assignment  of,  365-373 

capacity  of  parties  to,  135-162 

consideration  for  discharge  or  variation  of,  79,  94 

contract  in  writing.    See  STATUTE  OF  FRAUDS. 
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CONTRACT— continued. 

contracts  under  seal,  101 

immoral,  294 

in  restraint  of  marriage ,  308 

of  trade,  315 

of  sale,  what  is.    See  SALE  OF  GOODS. 
ratification  of,  455 

special,  by  railway  company,  limiting  liability  for  negligence,  653 
terms  not  on  face  of  offer — how  far  included  in,  35-47 

must  be  certain,  60-63 
to  interfere  with  course  of  justice,  306 
unlawful  by  Common  Law,  281 

statute,  283 
COPYRIGHT 

in  immoral  publication,  not  protected,  282 

CORPORATIONS, 

contracts  ultra  vires  the  Memorandum  of  Association  void,  178 

effect  of  ratification  by  all  members,  181 
must  contract  under  seal,  183 

exceptions  to  general  rule,  183-191 

CORRESPONDENCE, 

contracts  made  by,  17-23 

COUNTERMAND 

of  banker's  authority  to  honour  client's  cheque,  557 

COUNTER   OFFER 

tantamount  to  a  refusal,  59 

CROSSED  CHEQUE, 

protection  to  collecting  banker,  564 

CUSTOMER, 

meaning  of  within  Bills  of  Exchange  Act,  564 


DAMAGES, 

arising  from  death  of  human  being,  445 

distinguished  from  penalty,  388 

exemplary,  423 

rules  as  to  measure  of,  for  breach  of  contract,  429-457 

DANGEROUS   GOODS, 

carrier's  duty  to  carry,  638 

implied  warranty  that  goods  are  fit  for  carriage,  638 

DEATH 

due  to  breach  of  contract,  loss  caused  by,  445 
discharges  contract,  cases  in  which,  395 

DECEIT, 

action  of,  232-264 

L.C.  2  X 
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DELAY, 

Carriers  Act  no  protection  against,  642 
carrier  not  insurer  against,  635 

DELEGATION 

of  authority  by  agent,  509 

DESCRIPTION, 

sale  of  goods  by,  588 

DISCHARGE 

by  agreement,  404,  406 

breach,  415 

death,  395 

impossibility  of  performance,  421 

repudiation,  415 

time,  Statutes  of  Limitation,  412 
DOG, 

contract  for  carriage  of,  648 

DRUNKARDS, 

contracts  of,  when  voidable,  191 


ELECTION, 

to  give  exclusive  credit  to  agent,  474 

ESTOPPEL, 

by  holding  out,  453 

statements  made  under  seal,  101 

must  be  unambiguous,  104 
EVIDENCE, 

extrinsic — when  admissible,  to  prove  no  agreement,  376 

supplementary  terms,  377 
trade  custom  or  usage,  383 
explain  particular  terms,  380 
charge    principal    or    enable    him    to 
sue,  470 


FACILITIES, 

railway  company  must  give  reasonable,  648 

FACTORS  ACT, 

authority  of  mercantile  agent  under,  620 

custom  of  trade  effect  of,  on,  620 
FELONY, 

carrier  liable  for  servant's,  644 

"  FICTITIOUS  PAYEE," 
definition,  532 

FORBEARANCE 

to  sue  as  consideration  for  promise,  77-79 
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FOREIGN  PRINCIPLE, 

agent  for,  primd  facie  presumed  to  contract  personally,  483 
FORGERY, 

effect  of  forged  signature  on  bill,  542,  545 
fraudulent  alteration  of  bill,  545 

FRAUD,  232-264 

acquiescence  in  self-deception  of  other  party  not,  216 
burden  of  proof  in  action  for,  259 
dishonest  motive  not  essential,  244 
effect  of,  on  a  contract,  264-270 
mere  non-disclosure  not,  232 

must  be  intended  to  be  acted  on  by  other  party,  247 
induce  the  contract,  252 
be  knowledge  or  recklessness,  239 

GAMING   CONTRACTS, 

agent  cannot  recover  indemnity  or  remuneration  in  respect  of,  507 
made  abroad  when  not  unlawful,  342 

GUARANTEE, 

what  is,  within  sect.  4,  Statute  of  Frauds,  114 

HIRE   PURCHASE   AGREEMENTS,  608 

HOLDER, 

in  due  course,  title  of,  517 

HOLDING   OUT 
by  conduct,  453 

HUSBAND, 

liability  of,  for  wife's  contracts,  169-177 

IGNORANCE 

of  law,  effect  of,  193 
fact,  effect  of,  197 

ILLEGALITY 

agents  and  trustees  must  account  notwithstanding  illegality  of  trans- 
action under  which  received,  338 
contrary  to  morals,  294 
effect  of,  on  contract,  281,  325 

if  parties  not  inpari  delecto,  336 

ignorance,  material  if  immediate  object  not  unlawful,  330 
offence,  agreement  to  commit,  281 

IMMORAL  AGREEMENTS, 
what  are,  294 
agreement  to  marry  by  person  known  to  be  married,  297 

IMMORAL  PUBLICATIONS, 

printer  cannot  recover  for  work  and  materials,  281 
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IMPLIED   AUTHORITY, 
from  conduct,  453 

of  auctioneer,  454 
broker,  453 

IMPLIED   TERMS 

on  sale  of  goods.     See  CONDITIONS. 

INDEMNITY, 

right  of  agent  to,  502 

onus  on  agent  to  prove  expense  properly  incurred,  507 

INFANTS, 

contracts  by,  135-163 

effect  of  Infants'  Relief  Act  on,  135 
ratification  of,  effect  of,  135-140 
liability  of,  for  necessaries,  146-162 

for  money  lent  to  purchase  necessaries,  162 
on  contract  of  apprenticeship  or  service,  141 

INHERENT  VICE, 

common  carrier  not  insurer  against,  629 

INSTALMENTS, 

breach  of  contract  for  delivery  by,  625 

INSURANCE, 

duty  to  disclose  material  facts,  488 

INSURER, 

common  carrier  an,  626 
railway  company  as,  648 

INTENTION, 

how  it  affects  an  unlawful  purpose,  330 
statement  of,  as  distinct  from  offer,  24-85 
to  pass  property  on  sale  of  goods,  603 

INTERPRETATION 

of  written  agreements,  parol  evidence  when  admissible,  376 


KNOWLEDGE 

of  agent,  may  operate  as  notice  to  principal,  485 

must  be  legal  duty  to  communicate,  488 

when  material  in  cases  of  illegal  agreement,  330 


LAND, 

interest  in,  within  Statute  of.Frauds,  sect.  4 . .  118 

LOSS 

of  goods  within  Carriers  Act,  642 

LUNATIC, 

contracts  of,  when  voidable,  191 
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MALA   PROHIBITA   AND   MALA   IN  SE,  285 

MANUFACTURED   ARTICLE, 

implied  warranty  of  fitness  for  purpose,  591 

merchantable  quality,  600 
when  property  in,  passes  to  buyer,  603 

MARKET, 

loss  of,  damages  for,  434 

MARRIAGE, 

agreements  to  bring  about,  311 
in  restraint  of,  308 
promise  of,  by  period  known  to  be  married,  297 

MARRIAGE   SETTLEMENTS, 

covenants  in,  for  benefit  of  children,  361 

MARRIED   WOMAN, 

contracts  of,  liability  on,  163-168 
may  be  agent  for  husband,  170 

MAXIMS, 

actio  personalis  moritur  cum  persona,  396,  445 

caveat  emptor,  591 

delegatus  non  potest  delegare,  509 

ignorantia  juris  non  excusat,  19,  21 

in  pari  delicto  potior  est  conditio  defendentis,  332 

ex  nudo  pacto  non  oritur  actio,  64,  94 

MEMORANDUM, 

absence  of,  effect  of,  on  contract  of  sale,  578 
what  is  within  Statute  of  Frauds,  123-130 

MERCANTILE   AGENT, 
implied  authority  of,  620 

MISCONDUCT, 

agent  not  entitled  to  remuneration  if  wilful,  495 

MISREPRESENTATION, 
fraudulent.    See  FRAUD. 
innocent,  effect  of,  at  Common  Law,  220-226 
in  Equity,  226 
since  Judicature  Act,  229 
MISTAKE, 

of  fact,  197-220 

money  paid  under,  recoverable,  197-200 
as  to  nature  of  transaction,  201 
person  of  other  party,  204 
subject  matter  of  contract,  209-210 
concerning  its  identity,  209 
existence,  215 
quality,  216 
of  law,  193-197. 

money  paid  under,  not  recoverable,  193 
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NECESSARIES, 

infant  liable  for,  146-162 

deed  given  to  secure  repayment  of  money  advanced  for,  161 

money  lent  to  purchase,  162 

what  are,  146-154 

province  of  judge  or  jury  in  deciding,  146,  155 

NEGLIGENCE, 

not  constitute  mala  fides,  527 

railway  company's  right  to  limit  liability  for,  653 

NEGOTIABILITY,      , 
by  custom,  519 

NEGOTIABLE   INSTRUMENTS,  517-569 
bill  must  be  delivered  as  such,  529 
constructive  notice  and  bona  fides,  518 
what  constitutes  bona  fides,  527 
'what  documents  are,  519,  523 

NEGOTIATION, 

rights  acquired  by,  519 

NOTICE 

to  debtor  on  assignment  of  chose  in  action,  368 

"NOT  NEGOTIABLE," 

effect  of  crossing  cheque  with  words,  565 

OFFENCE, 

agreement  to  commit,  void,  281 
compounding  of  an,  109 

OFFER, 

acceptance  not  relate  back  to  date  of,  56 

continuing,  10 

determined  by  death  or  lapse  of  time,  50 

general,  15 

must  be  communicated,  1 

intended  as,  24-35 

distinguish  invitations  to  negotiate,  etc.,  24-35 
is  publication  of  advertisement  of  sale  an,  25-29 

sale  by  tender,  30 
time-table  an,  31 

may  be  withdrawn  any  time  before  acceptance,  50 
may  include  terms  not  on  face  of,  35-47 
remains  open  till  withdrawn  or  determined,  47 
revocation  of,  must  be  communicated,  53 

OWNERSHIP, 

when  passes  on  sale,  603 

PACKING, 

duty  of  consignor  as  to,  633 
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PARTIES 

to  a  contract  alone  take  rights  or  liabilities  thereunder,  355 
third,  cannot  sue,  355 

PASSENGER'S   LUGGAGE, 
what  is,  667 

PAYMENT 

of  smaller  sum  for  greater,  94 

PENALTY 

and  liquidated  damages,  388 

imposition  of,  by  statute  implies  prohibition,  283 

PERFORMANCE 

of  contract,  acceptance  by  buyer  in,  578 

PERSONAL   CONTRACTS 

do  not  pass  to  personal  representative,  395 

PERSONAL   REPRESENTATIVE, 

liability  of,  on  contracts  of  deceased,  395-403 

PERSONATION, 

effect  of,  on  contract  procured  by,  204 

PRINCIPAL  AND   AGENT, 
authority  may  be  implied,  453 
agent  acting  for  named  principal,  461-464 

undisclosed  principal,  464-467 

principal,  liability  of,  on  contracts  by  agent,  461,  474-494 
must  indemnify  agent  against  loss,  512 
ratification  of  agent's  acts  by,  455-460 
rights  and  duties  inter  se,  495-516 

PROMISE.     See  OFFER  ;  ACCEPTANCE  ;  CONTRACT. 

founded  on  moral  duty  not  binding  unless  for  consideration,  71 

inferred  in  fact  or  implied  by  law,  8 

to  perform  existing  duty,  81-94 

to  pay  for  past  services  rendered  on  request,  74-76 

PROPERTY, 

when  passes,  on  sale,  603 

PROSPECTUS, 

primd  facie  issued  to  original  allottees  only,  247 

PUBLIC  POLICY, 

agreements  contrary  to,  301 


QUALITY, 

caveat  emptor  and  its  exceptions,  591 
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RAILWAY  COMPANY, 

liability  of,  as  to  correctness  of  time  tables,  31 
must  give  reasonable  facilities  for  traffic,  648 
rights  to  limit  liability  for  neglect  or  default,  653 

RATIFICATION, 
rules  for,  455 
who  may,  ratify,  459 
company  cannot  ratify  contract  made  before  incorporation,  459 

RECEIPT, 

"  actual  receipt "  within  sect.  4,  Sale  of  Goods  Act,  573 

by  seller  becoming  bailee  for  buyer,  576 

REMUNERATION, 

agent  not  entitled  to,  if  guilty  of  wilful  misconduct,  495 

REPRESENTATION 

as  distinguished  from  condition  or  warranty,  221 

REPUDIATION, 

effect  of,  on  contract,  415-419 
what  is  a,  415 

RESTRAINT  OF  MARRIAGE, 
agreements  in,  308 

RESTRAINT  OF  TRADE, 
agreements  in,  315 

REVOCATION, 

communication  of,  53 

RULE, 

in  Dearie  v.  Hall,  368 


SALE 

by  auction.     See  AUCTION. 

tender,  30 
"  with  all  faults,"  232 

SALE  OF  GOODS, 

contract  of,  what  is,  570 

conditions  and  warranties  on.    See  CONDITIONS. 

"  note  or  memorandum,"  what  is  a  sufficient,  572 

when  necessary,  572 

absence  of,  effect  of,  578 

"  acceptance  and  receipt,"  what  is,  573,  578 

SEAL, 

corporations  must  contract  under,  183 
exceptions  to  general  rule,  183-191 

SECRET  PROFITS, 

agents  must  account  for,  508 
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SELLER'S   LIEN, 

effect  of  sub-sale  by  buyer  on,  613 

SEPARATION, 

agreements  to  provide  for  future,  void,  301 

SERVANTS, 

theft  by,  liability  of  carrier  for,  644 

STATUTE, 

prohibitory,  construction  of,  288 
Bills  of  Exchange  Act,  1882,  s.  21  ..529 
s.7. .532 
s.  20.. 550 

ss.  3  and  73.. 553,  556 
s.60. .560 
s.75..  557 
s.  82.. 554,  564 

Bills  of  Exchange  Act,  1906.  .564 
Carriers  Act,  1830 . .  642,  644 
Factors  Act,  1889,  ss.  1  and  2 . .  620 
ss.  8  and  9 . .  608 
Frauds,  Statute  of,  114-133 

contracts  specified  in  s.  4 . .  114-128 
guarantees,  114 
interest  in  land.  118 
not  to  be  performed  within  a  year,  121 
memorandum,  what  is  a  sufficient,  123-133 

connection    of    documents    for    purposes    of, 

123-130 

effect  of  non-compliance  with  s.  4..  133 
section  applies  to  procedure  only,  133 
Gaming  Acts,  285,  342,  509 
Infants'  Relief  Act,  1874,  ss.  1,  2..  135 
Joint  Stock  Companies  Act,  1862 . .  179 
Judicature  Acts,  373 
Leeman's  Act,  385 
Limitation,  Statutes  of,  412 
Married  Woman's  Property  Acts,  163 
Money  Lenders  Act,  1900.. 341 
Railway  and  Canal  Traffic  Act,  1854,  s.  1..667 

s.  2. .648 
s.7. .653 
Sale  of  Goods  Act,  1893,  s.  4... 570-582 

ss.  10-14.. 582-603 
s.  18. .603 
s.  19..  613 
s.  25. .608 
s.  35.. 573 

STOPPAGE   IN  TRANSITU, 

effect  of  sub-sale  by  buyer  on  right  of,  613 


682  INDEX. 

STRANGER 

to  contract  takes  no  rights  or  liabilities  thereunder,  355 
if  near  relative,  359,  361 

SUBPOENA, 

witness  attending  on,  cannot  claim  for  loss  of  time,  81 

TELEGRAPH, 

communication  of  acceptance  by,  20,  47 

TIME   TABLE, 

effect  of  statement  in,  31 

TRADE, 

agreement  in  restraint  of,  315 

reasonableness  of,  for  court,  321 

TRADING  CORPORATIONS 

may  contract  without  seal,  184 

TRADING  WITH   ENEMIES,  305 

TRANSFER 

by  negotiation,  516 

TRUSTEE, 

duty  of,  to  answer  enquiries  or  disclose  incumbrances,  105 


UNDISCLOSED   PRINCIPAL, 

parol  evidence  to  prove,  admissible,  470 
liability  of,  474-482 
rights  of,  474,  477 

UNDUE   INFLUENCE, 
effect  of,  271 
presumption  of,  272-277 
ratification  presumed  from  conduct  or  delay,  271 

UNLAWFUL  AGREEMENTS, 

agreements  contrary  to  positive  law,  281 

statutes,  283 

public  policy,  301 

morality,  294 
intended  unlawful  use  of  subject  matter,  knowledge  of,  effect  of,  294 

USAGE, 

evidence  of,  when  admissible,  383 

if  unreasonable  needs  express  assent,  385 

what  necessary  to  make  instrument  negotiable,  519,  523 
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WAGERS, 

money  lent  to  make,  in  foreign  country,  342 
promise  to  pay,  on  new  consideration,  285 
void  by  statute  not  illegal,  285 

WARRANTY, 

implied,  of  agent's  authority,  468 

in  sales  of  good.     See  CONDITION. 
WITNESS 

attending  on  subpoena  cannot  recover  for  loss  of  time,  81 

WORK  AND   MATERIALS 

distinguished  from  contract  of  sale,  570 


THE    END. 
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